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The  Shaw  Stocking  Company 
E.  Elisha  Mack  and  W.  M.  Tioknob.    In  EQurrr. 

In  thi8  case,  a  preliminary  injnnction  was  granted  to  restrain  the  defendant,  a 
vender  of  hosiery,  but  not  a  mannfactnrer,  from  nsing  the  numerals  "  880  " 
to  designate  mottled  drab  hose  not  made  by  the  plaintiff,  a  manufacturer,  and 
from  using  on  labels  the  word  **  Seamless,"  printed  in  script,  with  a  flourish 
underneath,  in  imitation  of  the  word  "  Shawknit,"  with  a  flourish  underneath, 
ae  used  by  the  plaintiff. 

The  case  of  Manufacturing  Co.  t.  TVaineTf  (11  Otto,  51,)  explained. 

A  person  who  has  adopted  an  arbitrary  combination  of  figures  to  designate  his 
wares  and  to  distinguish  them  from  the  productions  of  others,  is  entitled  to 
protection  in  the  use  of  those  figures. 

(Before  Cozk,  J.,  Northern  District  of  New  York,  June  19th,  1882.) 

CoxB,  J.  The  Shaw  Stocking  Company  is  alleged  to  be  a 
corporation  engaged  in  the  mannfacture  and  sale  of  hosiery 
at  Lowell,  Massachusetts.  Its  goods  differ  in  some  important 
respects  from  the  productions  of  other  manufacturers,  and 
have,  by  virtue  of  their  inherent  worth,  acquired  a  wide- 
spread reputation  and  popularity.  The  complainant,  with, 
perhaps,  a  pardonable  assurance,  insists  that  these  goods  pos- 
sess many  excellent  and  novel  qualities  and  characteristics 
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hitherto  unknown  or  unapplied.  It  is  not  disputed,  however, 
that,  in  some  respects,  the  assertion  is  well  founded.  The  de- 
fendants, apparently,  entertained  a  very  high  opinion  of  the 
complainant's  hosiery,  for,  as  late  as  April  i9th,  1882,  they 
write  as  follows :  "  Now,  since  you  have  determined  you  will 
not  give  us  further  supplies,  *  *  *  we  do  not  care  to 
continue  our  hosiery  trade  at  all.  *  *  *  'W'e  want  the 
best  make,  or  none,"  <fec.  Upon  the  question  of  quality,  it  is 
sufficient  to  say,  that  no  one  of  the  affiants  produced  by  the 
defendants  alleges  that  there  are  goods  in  the  market  superior 
to  the  complainant's ;  some  are  said  to  be  equal,  none  supe- 
rior. 

For  a  period  of  two  years  the  complainant's  hosiery  haB 
been  packed  and  sold  in  boxes  to  which  were  attached  labels, 
in  the  following  form : 


style 

830 


Seamless 


OSE. 


Shaw  Stocking  Co. 

LOWELL    MASS? 


PATKNT.B.F.SHAW    Ap Rib  23,1867  Ful2J878 


Size 


The  central  compartment  of  the  label  was  the  same  in  eveiy 
instance,  without  reference  to  the  contents  of  the  boxes ;  the 
figures  at  either  end  differed  according  to  the  style  and  size 
of  the  hosiery  represented,  the  numerals  *'  830  "  having  long 
been  used  by  the  complainant  to  designate  and  distinguish 
seamless  half  hose  of  a  mottled  drab  color,  manufactured  by 
it.  This  particular  variety  of  half  hose  had  been  advertised 
by  these  numerals,  were  known  to  the  trade  as  "  830's,"  and, 
as  such,  had  become  popular,  as  the  wares  of  the  complainant. 
In  May,  1881,  the  complainant  commenced  selling  to  the  de- 
fendants' firm,  at  Albany,  large  quantities  of  its  goods.  At 
the  request  and  solicitation  of  the  defendants,  the  complain- 
ant sent  them  several  thousand  circulars  or  price-lists,  signed 
by  the  Shaw  Stocking  Company,  and  containing  the  announce- 


JUNE,  1882. 


The  Shaw  Stocking  Company  v.  Mack. 


ment  that  the  warea  manufactured  by  that  company,  and  de- 
scribed in  the  circular,  could  be  obtained  of  "  Mack  &  Co.,'' 
who  would  supply  them  to  buyers  at  the  prices  indicated. 
These  circulars  were  sent  by  the  defendants  extensively  to  their 
customers  throughout  the  State,  it  being  generally  under- 
stood that  the  "Shawknit"  goods  could  be  obtained  as  favor- 
ably at  Albany  ^as  at  Lowell.  The  statements  contained  in 
flie  circular,  emanating,  as  it  did,  directly  from  the  company, 
taken  in  connection  with  the  fact  that  the  defendants  ad- 
vertised themselves,  on  their  bill  heads,  as  "  manufacturers 
,  and  manufacturers'  agents,"  caused  it  to  be  commonly  sup- 
posed that  Mack  &  Co.  were  the  New  York  agents  of  the 
complainants,  or,  at  least,  conveyed  information  from  which 
such  an  inference  could  reasonably  and  properly  be  drawn  by 
the  commercial  world. 

In  March,  1882,  the  defendants^  having  thus  maintained 
this  connection  with  the  complainant  for  nearly  a  year,  and 
having  a  large  quantity  of  its  hosiery  undisposed  of,  com- 
menced putting  up  and  selling,  without  previous  notice,  other 
goods,  similar  in  color  and  texture,  but  inferior  in  every  re- 
spect to  its  productions,  as  the  complainant  insists,  and 
l%hter  in  weight,  and  cheaper  in  price,  as  the  defendants  ad- 
mit These  goods  were  sold  under  labels  similar  to  the 
following : 


S£€mde4A. 

Half-Hose 

I30UBI.E  Kz:i;z.s 

MACK   aCo.      Albany, N.>: 


STYLE 

830 


The  wares  so  labeled  and  sold  were  not  manufactured  by  the 
defendants,  but  were  purchased  of  stocking  makers  at  Birm- 
ingham, Connecticut,  the  labels  on  the  boxes  thus  purchased 
heing  removed  by  the  defendants  and  the  above  labels  substi- 
teted,  not  only  on  the  Birmingham  but  also  on  the  ^^  Shaw- 


NORTHERN  DISTRICT  OF  NEW  YORK, 


The  Shaw  Stocking  Gompimy  v.  Mack. 


knit "  boxes.  The  defendants'  own  account  of  their  action  in 
this  regard,  and  of  the  motives  which  prompted  it,  is  stated 
under  date  of  April  11th,  1882,  in  the  following  words: 
"  This  state  of  affairs,"  viz.,  the  alleged  withdrawal  of  styles 
by  the  complainant,  "was  the  first  incentive  to  using  the 
Birmingham  hose,  and  our  idea  was  to  work  the  two  makes 
together  in  such  a  way  as  to  save  us  from  loss  on  yours,  which 
were  the  higher  cost,  and,  at  the  same  time,  in  such  a  man- 
ner that  any  variations  from  your  regular  price  would  not  re- 
flect on  you,  or  become  detrimental  to  your  interests  in  any 
manner,  and,  at  the  same  time,  enable  us,  on  an  average  cost^ 
to  make  something,  and,  consequently,  we  had  our  own  label 
printed,  and  our  own  bands,  putting  them  on  aU,  your  make 
and  Birmingham  both,  making  no  claim  as  to  any  particular 
or  distinctive  manufacture,  only  retaining  in  the  label  the 
number  adopted  by  you  to  distinguish  style,"  etc.  This  letter 
was  written  after  notice  of  the  complainant's  grievance,  and 
it  is  fair  to  assume  that  it  contained  as  favorable  a  presen- 
tation of  the  defendants'  case,  and  their  motives  and  inten- 
tions, as  at  that  time  suggested  itself  to  the  mind  of  the 
letter-writer. 

The  foregoing  facts  are,  in  their  essential  features,  undis- 
puted. The  complainant  also  produced  aflSdavits  tending  to 
show  that  many  dealers  had  been  deceived  by  the  defend- 
ants' labels ;  that  "  Shawknit "  goods  had  been  ordered  and 
paid  for  as  such,  and  the  Birmingham  goods  supplied  by  the 
defendants  in  response  to  such  orders ;  and  that  the  defend- 
ants' agents  sold  by  "  Shawknit "  samples,  but  the  orders 
were  not  filled  with  "  Shawknit"  goods. 

The  defendants  deny  that  they  have  been  guilty  of  any 
attempt  to  deceive  the  public,  and  offer  an  explanation  of  the 
various  occuiTcnces  relied  on  by  the  complainant  to  establish 
a  fraudulent  intent.  They  also  produce  a  number  of  affida- 
vits intended  to  establish  two  or  three  leading  propositions, 
viz. :  that  the  Birmingham  is  not  inferior  to  the  "  Shawknit " 
hosiery ;  that  the  numerals  used  by  the  complainant  are  in- 
tended simply  and  solely  to  designate  the  quaUty  and  style  of 


JUNE,  1882. 


The  Shaw  Stockiog  Company  v.  Mack. 


its  goods,  and  not  for  the  purpose  of  indicating  their  origin  or 
idcDtif jing  their  maker ;  and  that  the  two  labels  are  so  dis- 
fflmilar  that  no  one,  exercising  ordinary  care,  could  be  misled. 
The  defendants  also  produce  an  affidavit,  made  by  one  of 
their  agents,  in  which  the  affiant  states,  that,  on  the  1st  day  of 
June,  1882,  he  visited  the  city  of  New  York,  and  in  five 
stores  there  found  seamless  half -hose  made  by  different  man- 
ufacturers, the  quality  being  distinguished  by  the  numeralB 
*'  830."    He  fails,  however,  to  give  the  name  of  any  of  the 
manufacturers,  the  date  when  the  figures  were  first  used,  or 
any  data  upon  which  the  complainant  could  base  an  investiga- 
tion. 

The  question  to  which  the  attention  of  counsel  was  chiefly 
devoted,  on  the  argument,  was,  whether  the  complainant  had 
an  exclusive  right  to  the  number  "  830,"  to  designate  and  dis- 
tinguish its  hose  of  a  particular  variety.  Broadly  defined,  a 
trade-mark  is  a  mark  by  which  the  wares  of  the  owner  are 
known  in  trade.  Its  object  is  two-fold — ^first,  to  protect  the 
party  using  it  from  competition  with  inferior  articles,  and, 
fiecond,  to  protect  the  public  from  imposition.  There  is 
hardly  a  limit  to  the  devices  that  may  be  thus  employed. 
The  whole  material  universe  is  open  to  the  enterprising 
merchant  or  manufacturer.  Anything  which  can  serve  to 
distinguish  one  man's  productions  from  those  of  another  may 
be  used.  The  trade-mark  brands  the  goods  as  genuine,  just 
as  the  signature  to  a  letter  stamps  it  as  authentic.  The  trade- 
mark may  consist  in  a  token,  letter,  sign  or  seal;  names, 
ciphers,  monograms,  pictures  and  figures  may  be  used  ;  why 
not  numerahs  united?  What  consistency  is  there  in  allowing 
it  in  a  combination  of  letters,  but  denying  it  in  a  combination 
of  figures? 

A  careful  examination  of  the  authorities  cited  by  the 
learned  counsel  for  the  defendants  leads  me  to  the  conclusion 
that,  where  the  Courts  have  refused  protection  to  alleged 
trade-marks  composed  of  letters  or  numerals,  it  has  been  be- 
<5aiise,  on  the  facts  of  each  case,  it  was  determined  that  the 
'figures  or  letters  were  intended  solely  to  indicate  quality,  &c., 
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and  not  because  figures  and  letters  in  arbitrary  combination 
are  incapable  Of  being  used  as  trade-marks. 

It  is  very  clear  that  no  manufacturer  would  have  the  right 
exclusively  to  appropriate  the  figures  1,  2,  3  and  4,  or  the  let- 
ters A,  B,  C  and  D,  to  distinguish  the  first,  second,  third  and 
fourth  quality  of  his  goods,  respectively.  Why?  Because 
the  general  signification  and  common  use  of  these  letters  and 
figures  are  such  that  no  man  is  permitted  to  assign  a  per- 
sonal and  private  meaning  to  that  which  has,  by  long  usage 
and-universal  acceptation,  acquired  a  public  and  generic  mean- 
ing. It  is  equally  clear,  however,  that  if,  for  a  long  period  of 
time,  he  had  used  the  same  figures  in  combination,  as  '^  3214,'^ 
to  distinguish  his  own  goods  from  those  of  others,  so  that 
the  public  had  come  to  know  them  by  these  numerals,  he 
would  be  protected.  The  Courts  of  last  resort  in  Connecti- 
cut, in  Massachusetts  and  in  Kew  York  have  distinctly  held 
this  doctrine,  {Boardman  v.  Meriden  Co.^  35  Conn.^  402 ;; 
Lawrence  Co.  v.  Lowell  Millsj  129  Mass.y  325 ;  OiUoU  v.  JEi- 
terhoohj  48  If.  Y.^  374,)  the  numerals  sustained  being,  re- 
spectively, "  2340,"  "  523  "  and  "  303."  The  defendants  con- 
cede this,  but  insist  that  the  case  of  Manufacturing  Co.  ▼» 
Trainer^  (11  Otto^  51,)  affirmed  a  contrary  doctrine,  and  that 
it  should  be  controlling  in  this  Court.  Undoubtedly,  the 
decisions  of  the  Supreme  Court  should  be  followed,  but  I 
do  not  understand  the  doctrine  enunciated  by  the  Court  in 
that  case  as  conflicting  with  the  general  principle  contended 
for  by  the  complainant.  The  case  appears  to  have  been  de- 
cided upon  the  theory  that  the  letters  "A.  C.  A."  were 
simply  used  to  denote  quality,  and  not  origin,  and  turned 
mainly  upon  the  question  of  fact,  as  to  whether  or  not  they 
were  so  used.  Upon  this  question  the  Court  was  divided. 
Mr.  Justice  Field,  who  delivered  the  opinion  of  the  Court, 
says,  at  page  54 :  "  The  object  of  the  trade-mark  is  to  indicate, 
either  by  its  own  meaning  or  by  association,  the  origin  or 
ownership  of  the  article  to  which  it  is  applied ; "  and,  at  page 
55:  "It  is  clear,  from  the  history  of  the  adoption  of  the 
letters  ^A.  C.  A.,'  as  narrated  by  the  complainant,  and  the 
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device  within  which  they  are  used,  that  they  were  otily  de- 
signed to  represent  the  highest  quality  of  ticking  which  is 
manufactured  by  the  complainant,  and  not  its  origin."  Hence, 
the  decision.  Mr.  Justice  Clifford,  in  an  able  opinion,  dis- 
sented, and,  directly  antagonizing  the  foregoing  interpretation 
of  the  evidence,  says,  at  page  59  :  *'  Attempt  is  made,  in  ar- 
goment,  to  show  that  the  symbol  of  the  complainants  was  not 
adopted  by  them  for  any  other  purpose  than  to  designate  the 
grade  or  quality  of  the  fabric  which  they  manufacture  and 
sell  in  the  market ;  but  it  is  a  sufficient  answer  to  that  prop^ 
oaition,  that  it  is  wholly  unsupported  by  evidence,  and  is  de- 
cisively overthrown  by  the  proof  introduced  by  the  complain- 
ants." Hence,  Mr.  Justice  Clifford's  dissent.  Had  the  evi- 
dence been  understood  by  the  two  justices  alike,  there  is  no 
reason  to  believe  that  there  would  have  been  any  disagree^ 
ment  as  to  the  law. 

Subsequently  to  the  decision  of  the  Supreme  Court  in  the 
Trainer  case,  and  with  full  knowledge  thereof,  the  case  of 
Latorence  Co.  v.  LoweU  JUtUsy  (swpra^)  was  decided  by  the 
Supreme  Court  of  Massachusetts.  There  is  a  striking  reeem-^ 
bboice  between  that  case  and  the  case  at  bar.  Earely  is  there 
sach  a  similarity  between  the  facts  of  two  cases  wholly  sep- 
arate and  distinct.  The  trademark  in  the  Massachusetts  case 
consisted  of  an  eagle  surmounting  a  wreath  formed  of  branchea 
of  the  cotton  plant.  Inside  the  wreath,  and  printed  in  a  cir^ 
de,  were  the  words,  "  Lawrence  Manufacturing  Company," 
underneath  it  the  word  "  trade-mark,"  and  below  all  the  fig- 
ures "  523."  As  in  the  case  &  bar,  the  word  "  trade-mark  " 
does  not  appear  to  have  had  any  connection  with  the  numerals,^ 
it  was  attached  to  and  connected  with  the  vignette,  and  the 
figures  were  below  and  separated  from  it.  This  device  had 
been  used  to  designate  hosiery  of  a  certain  grade  for  many 
years,  and  was  known  and  recognized  as  indicating  that  the 
goods  so  marked  were  of  the  plaintiff's  manufacture.  Other 
uumerals,  and,  in  fact,  another  device,  had,  prior  thereto,  been 
used  to  indicate  the  same  grade  of  hosiery.  The  wreath  and 
eagle,  without  the  figures  "  523,"  or  any  figures,  had,  also, 
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been  used  on  other  grades  of  goods.  The  defendant's  device 
was  an  eagle  surmounting  a  double  circle  or  garter,  on  which 
Were  the  printed  words,  "  Extra  finish  iron  frame,"  and  be- 
neath were  the  figures  "  523,"  in  the  same  relatire  position. 
The  eagle  and  garter  were  used  by  the  defendant  before  the 
eagle  and  wreath  were  used  by  the  plaintiff,  and  the  plaintiff 
made  no  claim  to  them  disconnected  from  the  figures.  The 
Court,  after  referring  to  and  considering  the  Trainer  case,  and 
other  cases,  proceeded  to  say :  "  These  considerations  would 
be  decisive,  if  the  plaintiff  here  claimed  the  exclusive  right  to 
the  numerals  '  523,'  when  used  only  to  indicate  the  quality, 
and  not  with  reference  to  the  origin  of  the  goods.  But  such 
is  not  the  plaintiff's  position.  Its  claim  is  that  the  purpose  of 
using  these  figures,  in  connection  with  the  other  parts  of  its 
trade-mark,  was  to  aid  the  buyer  in  distinguishing  its  goods 
from  similar  goods  made  and  sold  by  others."  This  is  pre- 
cisely the  position  of  the  complainant  here,  and  could  hardly 
have  been  stated  more  tersely.  In  that  case,  the  goods  were 
known  and  described  as  "  523's ; "  in  this  as  "  830's."  Again, 
the  Court  says  :  "  The  defendant's  imitation  was  produced  by 
using  the  same  figures,  printed  in  the  same  style,  and  placed, 
as  to  the  other  parts  of  the  device,  in  the  same  relative  posi- 
tion as  the  plaintiffs.  These  numerals  constituted  one  of  the 
most  prominent  features  in  the  plaintiffs  design,  and,  when 
used  in  connection  with  the  rest  of  the  defendant's  mark,  was 
calculated  to  aid  in  deceiving  the  public.  It  is  not  necessary 
that  the  resemblance  produced  should  be  such  as  would  mis- 
lead an  expert,  or  such  as  would  not  be  easily  detected  if  the 
original  and  the  spurious  were  seen  together.  It  is  enough 
that  such  similitude  exists  as  would  lead  an  ordinary  purchaser 
to  suppose  that  he  was  buying  the  genuine  article  and  not  an 
imitation."  I  understand  that  case  as  holding  distinctly,  that  a 
party  who  has  adopted  an  arbitrary  combination  of  figures  to 
designate  his  wares,  and  to  distinguish  them  from  the  produc- 
tions of  others,  is  entitled  to  protection  in  the  use  of  those 
figures.  I  am  unable  to  see  any  difference  in  principle  be- 
tween it  and  the  case  at  bar,  and,  as  the  latest  adjudication 
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directly  upon  thia  subject,  I  think  it  should  be  controlling. 
That  the  facts  in  the  case  at  bar  bring  it  directly  within  the 
doctrine  declared  in  the  Massachusetts  case,  I  have  no  doubt. 
The  complainant,  through  its  officers,  explicitly  states  that  the 
figures  were  adopted  to  distinguish  its  wares  from  those  of 
otiier  manufacturers  ;  and  it  is  difficult  to  perceive  why  such 
a  nnmber  as  "  830  "  was  chosen,  unless  some  such  object  was 
in  view.  If  the  design  had  simply  been  what  the  defendants 
insist  it  was,  the  figures  1,  2,  3,  etc.,  would  have  suggested 
a  more  convenient  and  a  less  perplexing  method  than  the  one 
actually  adopted.  It  was  the  intention  of  the  complainant  to 
have  its  goods  known  in  the  market  by  these  numerals ;  they 
were,  in  reality,  so  known.  Not  only  is  the  fact  sworn  to  in 
the  complaint,  but  it  is  admitted  in  the  answer,  the  allegation 
being  in  the  following  language :  ^'  And  these  defendants, 
further  answering,  severally  say,  that  they  have  been  informed 
and  believe  it  to  be  true,  and,  therefore,  admit,  that  such 
'Shawknit'  seamless  half -hose  of  a  mottled  drab  color  have 
been  more  generally  known,  called  and  spoken  of  as  830's,  by 
dealers  in  hosiery,  than  by  any  other  name,  and  that,  under 
that  designation,  such  hose  has  sometimes  been  ordered,  pur- 
chased and  sold."  Then  follows  a  denial  seemingly  incon- 
sistent with  the  foregoing  admission,  in  these  words :  "  But 
these  defendants  severally  allege,  that  such  designation  of 
said  hose  is  invariably  made  to  distinguish  the  particular 
style  or  color  and  quality  thereof,  and  not  for  any  other  pur- 
pose." Moreover,  a  very  persuasive  piece  of  evidence  is 
found  in  an  order,  produced  by  the  defendants,  forwarded 
to  them  by  their  agent,  in  which  these  goods  are  described 
simply  as  ''  830,  2  doz.,  10,  10*,  2.40,  $9.60 ; "  and  in  a  bill, 
also  produced  by  the  defendants,  the  same  goods  are  charged 
to  one  of  their  customers  as  "  2  doz.  hose,  830,  2.40,  $4.80." 

The  right  to  use  a  trade-mark  is  one  depending  upon  use, 
and  it  appears  that  the  complainant  had  used  these  numer- 
als long  enough  to  convey  to  any  one  versed  in  the  nomen- 
clature of  the  trade  a  precise  understanding  of  what  goods 
were  intended,  when  the  numerals  were  used  alone,  discon- 
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nected  from  any  extrinsic  information.  I  mnst.  hold,  then^ 
that  the  complainant  has  a  right  to  the  exclusive  use,  on  ita 
labels,  of  the  numerals  "  830,"  as  applied  to  hosiery  of  a  mot- 
tled drab  color.  Regarding  the  word  "  Shawknit,"  printed  in 
script  letters,  there  is  no  denial  of  the  complainant's  exclusive 
right. 

The  question  that  now  remains  to  be  considered  is^ 
whether  or  not  the  defendants  have  infringed  and  invaded 
the  rights  and  privileges  of  the  complainant,  in  such  a  man- 
ner as  to  call  for  the  interference  of  a  Court  of  Equity.  The 
intimate  relations  which  had  existed  between  the  complainant 
and  defendants  warranted  the  assumption,  on  the  part  of  the 
business  community,  that  the  defendants  were  the  agents  of 
the  Shaw  Company,  and  could  furnish  the  wares  of  that  com- 
pany upon  terms  as  advantageous  in  every  respect  as  the  com- 
pany itself.  A  merchant  ordering  "Shawknit"  goods,  or 
"  830's,''  from  Mack  &  Co.,  would  be  less  likely  to  scrutinize 
them  with  care,  and  more  likely  to  accept  them  without 
thorough  inspection,  than  if  the  same  goods  had  been  ordered 
from  some  irresponsible  house.  The  seal  of  genuineness  had 
been  set  on  the  goods  furnished  by  Mack  &  Co.,  by  the  in- 
dorsement which  the  complainant  had  given  them.  Suspicion 
was  disarmed,  confidence  invited.  In  these  circumstances, 
the  defendants,  having  on  hand  a  large  stock  of  the  com- 
plainant's hosiery,  purchase  goods,  cheaper,  and  certainly  not 
superior,  from  a  rival  manufacturer,  remove  the  maker's  labels 
from  both,  and  substitute  therefor  the  label  originated  by 
themselves.  They  must  have  had  some  motive  in  doing  this^ 
What  was  it  ?  The  explanation  in  the  letter  of  April  11th, 
that  they  wanted  to  find  a  substitute  for  the  complainant's  re- 
tired stock  is  hardly  satisfactory,  so  far  as  the  goods  involved 
in  this  action  are  concerned,  for,  in  the  price-list  issued  by 
the  complainant  April  5th,  1882,  is  found,  "  830,  mottled 
drab,  2.40,"  still  in  stock.  If  the  defendants  intended  to  de- 
rive no  benefit  from  the  known  reputation  of  the  "  Shawknit  '^ 
goods,  if  they  intended  to  sell  the  Birmingham  goods  solely 
on  their  merits,  why  would  not  some  other  number  than  830 
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have  suited  them  as  well  ?  As  is  well  said  by  Jndge  Lowell^ 
in  Rogers  v.  Rogers^  (11  Fed.  Rep.^  495  : )  "  The  reason  why 
artificial  trade-marks  are  absolntely  protected,  without  inqxiiry 
into  motives,  <&c.,  is,  that  the  defendant  has  no  natural  right 
to  such  a  symbol,  and  has  the  world  of*  nature  from  which  to 
choose  his  own."  Is  it  not  clear  that  the  defendants,  occupy- 
ing the  relation  they  did  to  the  complainant,  by  using  the 
number  "  830 "  in  connection  with  the  word  "  Seamless," 
placed  in  the  same  relative  position,  printed  in  the  same 
script,  and  witfi  the  identical  flourish,  as  the  word  "  Shawknit," 
are  in  a  position  where,  even  though  intending  no  wrong, 
their  acts  may  work  injury  to  the  complainant  ?  Are  they 
not  within  the  prohibition  of  the  law,  stated  in  such  homely 
but  vigorous  language,  in  Levy  v.  Walker^  (10  Ch.  i>.,  447  ? :) 
'^  It  should  never  be  forgotten,  in  these  cases,  that  the  sole 
right  to  restrain  anybody  from  using  any  name  that  he  likes, 
in  the  course  of  any  business  that  he  chooses  to  carry  on,  is 
a  right  in  the  nature  of  a  trade-mark,  that  is  to  say,  a  man 
has  a  right  to  say,  '  You  must  not  use  a  name,  whether  fic- 
titious or  real,  you  must  not  use  a  description,  whether  true 
or  not,  which  is  intended  to  represent,  or  calculated  to  rep- 
resent, to  the  world  that  your  business  is  ray  business,  and  so, 
by  a  fraudulent  misstatement,  deprive  me  of  the  profits  of  the 
business  which  would  otherwise  come  to  me.' "  It  is  well 
settled,  that  one  man  has  no  right  to  sell  his  goods  as  those  of 
another.  Whether  the  converse  of  this  proposition  is  also 
true,  that  a  man  has  no  right  to  sell  another's  goods  as  \n& 
own,  it  is  unnecessary  to  decide  in  this  case,  as  the  question 
has  not  been  discussed ;  and  yet,  according  to  the  defendants' 
version  of  the  transaction,  the  complainant's  hosiery  was  sold 
by  them  as  their  own.  It  seems  to  me  that,  irrespective  of 
the  question  relating  to  the  technical  infringement  of  the  com- 
plainant's trade-mark,  the  defendants  are  in  a  position  where 
they  have  gained,  or  may  gain,  an  unlawful  advantage  in 
trade,  by  means  of  a  simulated  label.  It  is  hardly  necessary 
to  cite  authorities  where  the  Courts  have  interfered  for  the 
protection  of  the  injured  in  such  cases.    In  Fleischmann  v^ 
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Schicckmanrij  (62  How.  Pr.  Rep.^  92,)  the  defendant  was  re- 
strained from  nsing  the  word  "  Vienna,"  as  applied  to  bread, 
because  the  plaintifi  had  built  up  a  business  by  so  using  it 
In  Hier  v.  Ahrahama,  (82  N.  Y.,  519,)  the  defendants,  using 
the  words  "  Pride  of  Syracuse,"  were  enjoined,  the  plaintiff 
using  the  words ''  Hier  and  Aldrich's  Pride."  (See,  also,  EnoU 
V.  Morgim,  2  Keen,  213 ;  Eddaten  v.  Eddaten^  1  De  (?.,  J.  & 
S.y  185 ;  Colman  v.  Grump,  70  iT.  F.,  573 ;  Willtams  v. 
Spence,  25  How.  Pr.  Pep.,  366.) 

I  am,  therefore,  compelled  to  say,  after  carefully  examin- 
ing the  evidence  and  the  elaborate  briefs  submitted,  that, 
in  my  judgment,  there  is  such  a  simulation  as  will  probably 
deceive  the  complainant's  customers.  Great  damage  might 
result  to  the  complainant  by  the  continuance  of  the  defend- 
ants' label.  I  fail  to  see,  however,  how  the  defendants  can  be 
materially  injured  by  its  disuse.  They  are  not  manufacturers 
of  hosiery,  but  are  simply  selling  the  productions  of  othere. 
What  legitimate  profits  can  they  lose  by  selling  these  goods, 
as  they  come  from  the  manufactory,  with  the  original  labels 
attached?  I  think  an  injunction  should  issue  restraining 
the  defendants  from  using  the  numerals  ^^830"  to  desig- 
nate mottled  drab  hose  not  made  by  the  complainant,  and 
from  using  on  their  labels  the  word  "  Seamless,"  printed  in 
script,  with  the  flourish  underneath,  in  imitation  of  the  word 
*'  Shawknit,"  as  used  by  the  complainant. 

Miller  <&  Fmcke,  and  John  L.  S.  PobertSy  for  the  plaintiff. 

Thomas  F.  Wilkinaon  and  JS.  Gountrynian,  for  the  de- 
fendants. 
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The  Boabd   of   Chosen  Fbeeholdebs  of  the  County   of 
Bergen  in  the  State  of  New  Jersey 

The  AfsBOHANTs'  Exchange  National  Bank  of  the  City 
OF  New  York,  and  another. 

B.,  the  eoBector  of  Bergen  connty,  New  Jersey,  was  authorized  by  statute  to 
■ign  and  iasne  bonds  of  the  county  in  the  name  of  the  plaintiff,  to  retire  old 
bonds.  He  signed  and  issued  102  more  bonds  than  were  required  for  that 
purpose,  24  of  them  while  he  was  collector,  and  78  of  them  after  he  ceased 
to  be  collector.  The  102  bonds  were  held  by  the  defendant  for  value.  They 
did  not  contain  a  recital  that  they  were  issued  in  conformity  with  the  statute. 
In  a  suit  by  the  plaintiff  to  compel  the  defendant  to  surrender  the  bonds : 
Bdd,  that  the  78  bonds  were  forgeries,  because  signed  after  B.  ceased  to  be 
eoUector,  and  that  the  defendant  acquired  no  title  to  the  24  bonds,  because 
they  were  issued  without  authority. 

(Before  Wallaob,  J.,  Southern  District  of  New  York,  July  11th,  1882.) 

Wallace,  J.  This  suit  is  brought  to  compel  the  defend- 
ant to  sarrender  102  bonds  for  $500  each,  now  held  by  it^ 
which  purport  to  be  the  negotiable  obligations  of  the  corpora- 
tion complainant,  but  which,  as  is  alleged,  are  not  in  fact  the 
obligations  of  the  complainant,  but  are  unauthorized  and 
fraudulent  instruments,  executed  and  issued  by  one  Bogert, 
some  of  them  while  he  was  the  collector  of  Bergen  county, 
and  some  of  them  after  he  ceased  to  be  such  collector. 

Prior  to  1876,  the  complainant  had  issued,  pursuant  to  the 
law,  certain  bonds  known  as  "  bounty  bonds,"  which  were  to 
become  due  July  let,  1876,  and  upon  which  there  would  be 
then  payable  the  sum  of  $362,800. 

By  an  Act  of  the  Legislature  of  New  Jersey,  of  April  5th, 
1876,  it  was  provided  that  the  Board  of  Chosen  Freeholders 
of  any  county  of  the  State  might  renew  any  loan  for  which 
bonds  had  theretofore  been  issued  by  law,  when  the  same 
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might  thereafter  become  due,  by  the  issuing  of  new  bonds  for 
the  loan  or  any  part  thereof.  Such  bonds  were  to  be  either 
coupon  or  registered  bonds,  in  the  discretion  of  the  Board, 
and  were  to  be  numbered ;  and  the  collector  of  the  county 
was  required  to  make  a  register  of  the  number,  denomination, 
date  of  issue  and  time  of  payment,  in  a  book  to  be  provided  by 
the  Board  for  that  purpose. 

The  Act  provided  that  such  bonds  should  be  executed  by 
attaching  the  seal  of  the  corporation,  and  be  signed  by  the 
director  of  the  Board  and  the  clerk  thereof,  and  be  counter- 
signed by  the  collector. 

Under  the  authority  of  this  Act,  the  corporation  resolved 
to  issue  new  bonds.  Proposals  for  the  purchase  of  bonds  to 
the  amount  of  $360,000  were  invited  by  advertisement,  and 
800  coupon  bonds  for  $500  each  were  lithographed  and  pre- 
pared for  the  signature  of  the  proper  oflScers,  in  blank  as  to 
the  name  of  the  payee,  and  as  to  the  time  of  payment,  and 
having  the  signature  of  the  collector  lithographed  upon  the 
coupons.  Instead  of  selling  the  bonds  at  public  sale,  however, 
the  bonds  were  issued  by  the  proper  oflScers  from  time  to  time, 
during  the  early  summer  of  1876,  as  they  were  needed  to  re- 
tire old  bonds,  some  of  them  being  sold  and  the  proceeds  used 
to  pay  oflE  old  bonds,  and  some  of  them  being  directly  changed 
for  old  bonds.  When  thus  issued,  the  blanks  were  filled  up 
and  the  bonds  were  signed  and  sealed.  It  was  largely  left  to 
the  collector,  Bogert,  as  the  financial  oflScer  of  the  corporation, 
to  negotiate  the  sale  and  exchange  of  the  bonds,  and  to  carry 
out  the  details  of  the  transaction^.  On  several  occasions,  a 
large  number  of  bonds  were  signed  by  the  director  and  clerk, 
to  be  filled  out  and  countersigned  by  Bogert,  when  he  should 
have  occasion  to  issue  them.  Bogert  was  entrusted  with  the 
custody  of  the  seal,  in  order  to  aflSx  it  when  he  should  require. 
Finally,  at  the  suggestion  of  Bogert,  the  director  and  clerk 
affixed  their  signatures  to  all  of  the  800  bonds  remaining  un- 
disposed of,  it  being  understood  that  no  more  should  be  issued 
by  Bogert  than  were  required  to  retire  the  old  bonds,  and  that 
he  should  destroy  the  rest. 
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As  the  financial  oflScer  of  the  corporation,  Bogert  had  the 
control  of  its  fnnds  and  paid  its  current  expenditures.  He 
made  temporary  loans  for  the  needs  of  the  corporation.  In 
March,  1876,  he  made  a  loan  of  the  defendant  for  the  benefit 
of  the  corporation,  but  in  his  own  name,  and  pledged,  as  secu- 
rity, $40,000  of  the  temporary  certificates  of  the  corporation. 
He  continued  to  hold  the  office  of  collector  until  May  8th, 
1878.  He  died  January  8th,  1880.  After  his  death  it  was 
discovered  that  the  defendant  held  the  bonds  in  suit,  and  that 
they  had  been  fraudulently  issued  by  Bogert,  he  having  coun- 
tersigned and  sealed  102  more  of  the  bonds  which  the  director 
and  clerk  had  signed,  than  were  required  to  retire  the  old  issue 
of  bonds. 

A  difficult  question  of  fact  arises  upon  the  proofs,  in  re- 
gard to  the  time  when  these  bonds  were  countersigned  and 
issued  by  Bogert,  but  the  conclusion  is  reached,  although  not 
without  great  hesitation,  that  24  of  the  bonds  were  thus  coun- 
tersigned, issued  and  pledged  by  him,  as  security  for  loans, 
with  the  defendant,  while  he  was  the  collector  of  the  corpora- 
tion, and  that  the  remaining  78  were  not  countersigned  or 
iflsaed  by  him  until  after  he  had  ceased  to  be  collector. 

Upon  these  facts,  although  the  defendant  is  a  holder  of  the 
bonds  for  value,  it  must  be  adjudged  to  surrender  them  to  the 
complainant  As  to  the  78  bonds  countersigned  by  Bogert 
after  he  ceased  to  be  collector,  his  signature  as  collector  is  a 
forgery ;  and  the  complainant  is,  for  that  reason,  not  liable 
iipon  them.  As  to  the  24  bonds  issued  by  Bogert  while  he 
was  collector,  a  conclusion  adverse  to  the  defendant  is  reached, 
npon  the  constraining  authority  of  Biichanan  v.  Litchfield^ 
(102  TJ.  S.J  278.)  Here,  as  in  that  case,  the  bonds  did  not 
contain  any  recitals  to  show  that  they  were  issued  in  con- 
formity with  the  Act  of  the  Legislature  which  empowered 
the  municipality  to  create  the  obligations. 

The  Act  authorized  the  complainant  to  issue  new  bonds, 
for  the  specific  purpose  of  renewing  loans  for  which  its  bonds 
were  then  outstanding.      The  Act  did  not  require  the  new 
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bonds  to  be  exchanged  directly  for  the  old  bonds,  as  has  been 
argued  by  coansel  for  the  complainant ;  bat  it  did  limit  and 
restrict  the  power  of  the  officers  of  the  municipality  to  the 
creation  of  obligations  for  a  specified  object,  and  to  an  extent 
which  was  capable  of  ascertainment.  While  the  officers  of 
the  municipality  were  authorized,  in  their  discretion,  to  sell 
the  new  bonds  and  retire  the  old  ones  with  the  proceeds,  if 
the  holder  of  an  old  bond  should  refuse  to  exchange  it  for  a 
new  one,  or  if  the  new  bonds  should  be  sold  at  a  premium,  or 
if,  for  any  other  reasons,  it  might  be  more  desirable  rfo  sell  the 
new  bonds  than  to  exchange  them  directly  for  old  ones,  there 
was  no  method  by  which  a  purchaser  could  ascertain  whether 
the  officers  of  the  county  were  acting  within  the  limits  of 
their  authority,  or  not.  He  might  be  able,  perhaps,  to  ascer- 
tain what  was  the  amount  of  the  old  indebtedness,  by  exam- 
ining the  records  of  the  municipality.  If  those  charged  with 
issuing  the  bonds  kept  the  register  required  by  law  to  be 
kept,  he  might,  if  permitted  to  inspect  it,  ascertain  how  many 
had  been  issued ;  but  he  could  not  know  whether  all  regis- 
tered had  been  actually  sold,  or  what  sum  had  been  realized 
from  their  sale.  The  officer  charged  with  the  duty  of  keeping 
a  register  of  the  bonds  was  the  person  more  directly  entrusted 
with  negotiating  them,  and  could  conform  his  register  to  suit 
his  own  fraudulent  aims,  if  so  disposed.  In  short,  a  pur- 
chaser of  the  bonds  was,  of  necessity,  required  mainly  to  rely 
upon  the  representations  and  good  faith  of  the  officers  to 
whom  the  issuing  of  the  bonds  was  committed. 

Concededly,  the  purchaser  of  negotiable  securities  which 
are  issued  by  agents  or  officials  must  assume  the  risk  of  being 
able  to  establish  the  authority  of  the  agents  or  officials  to  bind 
their  principal ;  but,  when  the  officers  of  a  municipal  corpora- 
tion are  permitted  by  law  to  put  its  obligations  upon  the 
market  and  dispose  of  them  to  purchasers,  under  circum- 
stances which  preclude  the  purchaser  from  knowing  whether 
the  officials  are  keeping  within  the  exact  limits  of  their  duty, 
and  he  can  only  know  that  they  are  acting  within  the  general 
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scope  of  their  powers,  there  is  no  reason  why  a  mnnicipality 
should  not  be  as  eflEeetually  estopped,  by  the  acts  of  their 
agents,  as  a  business  corporation,  or  as  a  private  person,  would 
be,  under  the  same  circumstances. 

Now,  it  has  over  and  over  again  been  held  by  the  Federal 
Courts,  that,  when  these  oflScers  insert  recitals  in  such  bonds, 
declaring  them  to  be  issued  in  conformity  with  the  statute 
which  authorizes  the  municipality  to  incur  the  obligation,  a 
purchaser  need  go  no  further.     He  may  rely  on  the  truth  of 
the  recitals,  and  the  municipality  is  concluded  by  them.     And 
80  in  this  case,  if  the  bonds  contained  similar  recitals,  the 
Court  would  justify  the  purchaser  in  reposing  upon  them,  and 
the  defendant  would  be  protected.     Where  any  logical  dis- 
tinction can  be  found  between  the  character  and  effect  of  a 
representation  made  by  the  officials  in  the  bond  itself,  and 
one  made  by  them  outside  the  bond,  and  orally,  or  by  con- 
duct, to  the  purchaser,  it  is  difficult   to   perceive.       What 
stronger  representation  can  be  made  than  is  attested  by  the 
fact  that  they  have  executed  the  bonds  and  put  them  in  circu- 
lation, and  thus,  by  their  official  signatures  and  acts,  given 
them  currency,  as  valid  obligations  1    Nevertheless,  the  pre- 
cise point  was  ruled  adversely  to  these  suggestions,  by  the  Su- 
preme Court  of  the  United  States,  in  Buchanan  v.  Litchfield. 
In  that  case,  the  municipality  was  restricted,  in  issuing  its 
bonds,  to  the  creation  of  an  indebtedness  which  should  not 
exceed  five  j>^  centum  on  the  value  of  the  taxable  property  of 
the  corporation,  to  be  ascertained  by  the  lajrt  previous  assess- 
ment for  State  and  county  purposes.    The  Court  say,  that  the 
extent  of  the  indebtedness  was  a  fact  peculiarly  within  the 
knowledge  of  the  constituted  authorities  of  the  city,  which 
could  not  with  reasonable  certainty  be  ascertained  from  any 
official  documents  to  whict  the  public  had  access ;  but,  as  the 
bonds  did  not  contain  recitals  asserting  them  to  be  issued 
conformably  with  law,  it  was  held  that  a  purchaser  for  value 
could  not  recover,  when  it  appeared  that  the  restriction  had 
not  been  strictly  observed.    Applying  the  rule  thus  enunci- 
VoL.  XXI.--2 
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ated,  the  defendant  cannot  rely  upon  its  title  as  a  holder  for 
Yslue,  and  must  surrender  all  the  bonds  in  suit. 
A  decree  is  ordered  for  the  complainant. 

Hamilton  WaUis  and  Joseph  Bedle^  for  the  plaintifE. 

Stephen  P.  Nash  and  Alfred  J.  Taylor^  for  the  defend- 
ants. 


The  Powhatan. 

Id  a  bqH  brought  by  a  shipper  of  cattle  against  a  steamer,  to  reooTer  damages 
for  loss  and  deterioration  of  the  cattle,  daring  an  ocean  voyage,  no  negligence 
on  the  part  of  the  steamer  was  shown,  except  sach  as  existed  in  confining 
the  cattle  in  the  between  decks  of  the  vessel,  in  hot  weather,  in  July,  which 
was  the  act  of  the  shipper:  Hdd,  that  negligence  in  the  carrier  was  not 
to  be  presmned  from  the  sickness  and  death  of  the  cattle  mider  such  circom- 
stances. 

(Before  Blatghfobd,  J.,  Eastern  District  of  New  Toik,  July  12tb,  1882.) 

This  was  a  libel  in  rem.^  filed  in  the  District  Court. 
After  a  decree  for  the  libellant,  (5  Fed.  Bep.j  375,)  the  claim- 
ant appealed  to  this  Court.  This  Court  found  the  following 
facts :  '^  The  steamer  Powhatan  is  an  ocean  steamer,  built  of 
iron.  Her  length  is  267  feet,  and  her  breadth  of  beam  32J 
feet.  Her  registered  tonnage  is  998  tons.  She  was  built  in 
1878,  and  was  owned  by  the  Mediterranean  and  New  York 
Steamship  Company,  limited,  and  was  running  between  New 
York  and  European  ports.  The  firm  of  Phelps,  Brothers  & 
Co.  were  the  general  agents  in  New  York  of  the  Powhatan 
and  of  her  owners.  The  libellant,  in  1878,  and  for  many 
years  prior  thereto,  was  a  wholesale  butcher  and  dealer  in 
cattle,  in  Brooklyn,  New  York.  The  Powhatan  was  built  for 
the  fruit  trade,  and  was  so  constructed  as  to  render  her  be- 
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tween  decks  well  ventilated  for  that  trade.  She  had  perma- 
nent Tontilators  fitted  up  to  ventUate  her  holds.  She  had  15 
pennanent  ventilators,  8  of  which  were  meant  to  let  the  hot 
air  np,  and  the  rest  had  cowls  on,  and  were  meant  to  catch 
the  air  and  force  it  down,  some  of  them  being  15  feet  high 
from  the  deck  and  others  9.  She  had  4  nonsually  large 
hatches.  No.  1,  the  forward  hatch,  was  11  feet  10  inches 
long,  and  8  feet  9  inches  broad.  No.  2  was  19  feet  6  inches 
long,  and  10  feet  broad.  No.  3  was  16  feet  long  and  10  feet 
broad.  No.  4  was  8  feet  long  and  6  feet  broad.  The  comb- 
ings of  all  the  hatches  were  3  feet  10  inches  high,  so  as  to 
enable  the  hatches  to  be  kept  uncovered  in  ordinary  seas.  On 
the  17th  of  June,  1878,  Moses  May,  the  libellant,  and  the 
firm  of  Phelps,  Brothers  &  Co.,  as  agents  of  the  steamer  Pow- 
hatan, entered  into  a  written  agreement,  at  New  York,  of 
which  the  following  is  a  copy :  '  New  York,  17th  June,  1878. 
Engaged  from  Mr.  Moses  May,  per  S.S.  Powhatan,  hence  to 
Bristol,  a  full  load  of  cattle  on  the  'tween  decks  and  on  deck. 
Hate  of  freight  ($32.50)  thirty-two  dollars,  fifty  cents  per  head 
for  'tween  decks,  and  ($22.50)  twenty-two  dollars,  fifty  cents 
per  head  for  on  deck,  payable  in  gold,  without  credit  or  dis- 
count, before  sailing,  with  one  hundred  dollars  ($100)  gratuity 
to  master,  payable  here.-  It  is  understood  and  agreed  that  not 
lees  than  (130)  one  hundred  and  thirty  head  of  cattle  are  to  be 
shipped  on  'tween  decks,  and  (102)  one  hundred  and  two  on 
dect  StaUs  and  fixtures,  food,  etc.,  for  the  cattle,  to  be 
shipped  by  shippers ;  ship  to  furnish  water  and  room  for  feed 
only.  Ship  not  responsible  for  loss  occasioned  by  stress  of 
weather,  or  any  mortality  whatever.  Ship  ^ees  to  supply 
intermediate  passages  for  two  men  back  from  Bristol  to  New 
York.  Cattle  to  be  shipped  within  four  days  from  steamer's 
arrival  at  this  port.  Sailing  date  on  no  account  to  be  a  Mon- 
day. Should  steamer  be  detained  over  five  days,  to  pay  de- 
murrage at  (£50)  fifty  pounds  Br.  stg.,  day  by  day.  S.S. 
Powhatan  reported  to  have  sailed  from  Bristol,  13th  June,  for 
Sandy  Hook.  Phelps,  Brothers  &  Co.  Accepted.  Moses 
May.'    At  the  time  the  agreement  was  made,  the  Powhatan 


EASTERN  DISTRICT  OF  NEW  YORK, 


The  Powhatan. 


was  on  her  way  to  New  York,  and  Mr.  Phelps  informed  Mr- 
May  that  she  would  sail  from  New  York  on  or  before  the  18th 
of  July.  Afterwards,  the  agreement  was  modified  so  that 
only  129  cattle  were  required  to  be  shipped  in  the  between 
decks,  instead  of  130.  Subsequently,  Mr.  May  received  notice 
from  the  agents  of  the  Powhatan  to  ship  the  cattle  on  Sun- 
day morning,  July  Yth,  and  was  then  told  that  the  steamer 
would  sail  at  9  o'clock  in  the  morning  of  that  day.,  in  order 
to  enable  her  to  leave  at  slack  water,  which  on  that  day  was 
at  9  o'clock  in  the  morning.  The  steamer  could  not  leave  her 
dock  except  at  slack  water.  On  the  evening  of  Saturday, 
July  6th,  the  cattle  then  being  in  the  libellant's  cattle-yard, 
the  libellant  divided  them  into  two  lots.  Into  one  lot  he  put 
the  129  largest  of  the  cattle,  leaving  102  cattle  in  the  remain- 
ing lot.  All  the  cattle  were  of  the  same  good  quality  and 
condition,  but  those  in  the  129  lot  were  the  largest  and  heavi- 
est cattle.  Their  average  weight  was  250  pounds  more  than 
the  average  weight  of  the  cattle  in  the  other  lot.  At  3  o'clock 
on  the  morning  of  Sunday  the  lot  of  129  cattle  was  taken 
from  the  yard,  and  by  9  o'clock  they  were  properly  stalled 
in  the  between  decks  of  the  Powhatan.  The  second  lot  was 
properly  stalled  on  the  deck  of  the  Powhatan  before  half -past 
10  o'clock.  When  the  129  cattle  which  were  put  in  the  be- 
tween decks  were  taken  on  board  the  Powhatan,  they  were 
in  good  order  and  condition  for  shipment,  and  were  so  re- 
ceipted for  by  the  steamer's  agents,  in  the  bill  of  lading. 
There  was  a  delay  of  about  an  hour  in  taking  the  cattle  on 
board  the  Powhatan,  owing  to  the  planks  not  being  ready 
for  the  cattle  to  go  on  board.  For  the  reason  that  the 
steamer  had  lost  the  morning  slack  tide,  the  master  of  the 
Powhatan  changed  the  hour  of  sailing  to  3  o'clock  in  the 
afternoon,  which  was  the  next  slack-water  time  on  that  day. 
The  morning  was,  in  its  early  hours,  hazy.  There  was  a  light 
breeze  blowing  then  and  throughout  the  day,  along  the  river, 
from  the  southwest.  On  the  pier  there  was  an  iron  shed  run- 
ning the  whole  length  of  the  pier,  and  its  corner  was  about 
20  feet  above  the  deck  of  the  steamer.     The  Powhatan  lay 
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on  the  north  side  of  the  pier,  which  was  then  the  lee  side  of 
the  shed.     At  the  signal  service  station  at  New  York,  the 
recorded  observations  of  the  thermometer,  on  the  7th  of  July, 
were,  at  7  a.  m.,  77";   at  12  m.,  SO"*;   at  2  p.  m.,  82";   at  4:35 
p.  M.,  83';   at  9  p.  m.,  81";  and  at  11  p.  m.,  79".     At  Hudnut's, 
on  Broadway,  in  New  York,  the  recorded  observations  were, 
at  3  A-  M.,  72";   at  6  a.  m.,  70";   at  9  a.  m.,  77";   at  12  m.,  82"; 
at  3:30  p.  m.,  88";   at  6  p.  m.,  82";  at  9  p.  m.,  75";  and  at  12 
midnight,  74".    Soon  after  the  cattle  were  stalled  in  the  be- 
tween decks  the  heat  in  the  between  decks  became  intense, 
znd  the  sufferings  of  the  cattle  from  the  heat  were  great. 
Application  was  made  to  the  officers  of  the  steamer  to  pnt 
wind-sails  in  the  hatches,  but  it  is  not  shown  that  the  use  of 
windHMdls  at  the  pier  would  have  afforded  material  relief  to 
the  cattle  in  the  between  decks.     The  officers  of  the  steamer 
did  not  put  up  any  wind-sails  at  the  pier,  saying  that  they 
would  put  them  up  as  soon  as  the  steamer  left  the  dock.    The 
libellant  then  urged  the  master  of  the  Powhatan  to  get  under 
way,  and  the  master  promised  to  start  at  noon.    At  3  o'clock 
the  steamer  started.     Up  to  that  time  the  heat  and  closeness 
in  the  between  decks  were  great,  and  the  cattle  suffered  much 
therefrom.     While  the  steamer  was  lying  at  the  pier,  13  of 
the  permanent  ventilators  were  open  and  in  good  working 
order,  8  of  which  were  intended  to  draw  upward  the  heat  in 
the  between  decks,  and  thus  allow  it  to  escape.    After  the 
steamer  left  the  dock,  and  while  she  was  passing  down  the 
bay,  12  wind-sails  were  put  up,  and  distributed  among  the  4 
hatches  of  the  Powhatan,  and  were  kept  up  during  the  whole 
voyage  until  the  arrival   of  the  steamer  in  Bristol.     The 
hatches  were  none  of  them  covered  during  the  voyage,  and 
the  ventilators  were  kept  open.     The  heat  in  the  between 
decks  continued  to  be  great   throughout   Sunday,  Monday, 
Tuesday  and  Wednesday.     During  Sunday  night  two  of  the 
cattle  in  the  between  decks  died.     On  Tuesday  morning  6 
more  of  the  cattle  in  the  between  decks  were  found  dead,  and 
on  Wednesday  morning  8  more  of  them  were  found  dead. 
Baring  Wednesday  two  more  of  them  died.    Those  remain- 
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ing  in  the  between  decks  became  greatly  emaciated,  but  no 
more  of  them  died.  On  the  2l8t  day  of  July,  the  Powhatan 
arrived  at  Avonmouth  Docks,  Bristol,  England,  and  there  the 
surviving  cattle  were  delivered  to  Samuel  Pool  &  Co.,  cattle 
salesmen,  to  whom  they  had  been  consigned  by  Mr.  May  for 
sale  on  commission  for  his  account.  There  were  111  of  the 
between  decks  cattle  still  living,  but  they  had  wasted  away 
and  become  sickly,  and  had  depreciated  in  appearance  and 
value.  All  the  cattle  shipped  on  the  deck  of  the  steamer 
were  discharged  in  good  condition,  with  the  exception  of  one, 
which  died  from  natural  causes  late  in  the  voyage.  The 
Powhatan  was  not  well  adapted  to  the  carriage  of  live  cargo 
below  deck,  in  the  month  of  July.  Her  hatches  were  large, 
but  her  other  permanent  arrangements  for  ventilation  were  not 
sufficient  for  the  carriage  of  cattle  below  deck  in  the  month  of 
July.  The  cattle  were  under  the  care  of  2  foremen  and  12 
assistants,  employed  by  the  libellant.  An  adequate  supply  of 
proper  food  was  sent  on  board  by  the  libellant,  and  the  cat- 
tle were  properly  fed  and  cared  for  by  those  men.  The  loss 
of  the  18  between  decks  cattle,  and  the  deterioration  of  the 
rest  of  the  between  decks  cattle,  were  due  to  the  heat  and 
insufficient  ventilation  in  the  between  decks,  but  it  does  not 
appear  that  by  the  use  of  wind-sails,  while  the  ship  lay  at  the 
pier,  with  the  cattle  in  the  between  decks,  the  between 
decks  could  have  been  so  better  ventilated,  and  the  heat  so 
moderated,  that  the  cattle  there  would  not  have  sustained  in- 
jury ;  nor  does  it  appear  that  if  the  vessel  had  sailed  as  soon 
as  the  cattle  were  stalled  on  board,  or  if  the  cattle  had  been 
kept  on  the  pier  until  just  before  the  time  when  the  vessel  in 
fact  sailed,  the  mortality  and  depreciation  in  value  which  hap- 
pened would  not  have  happened  ;  nor  are  any  means  afforded 
for  determining  what  mortality  or  depreciation  in  value  is  to 
be  attributed  to  the  heat  and  deficiency  of  ventilation  which 
existed  in  the  between  decks  between  the  time  the  cattle  were 
stalled  on  board  and  the  time  the  wind-sails  were  put  up ; 
nor  does  it  appear  that  any  negligence  on  the  part  of  the  mas- 
ter or  officers  of  the  Powhatan  caused  the  loss  or  depreciation 
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in  value  sued  for,  or  that  the  same  did  not  result  inevitably 
from  the  placing  and  keeping  of  the  cattle  in  the  between 
decks  of  the  vessel  at  that  season  of  the  year.     Neither  dur- 
ing the  voyage,  nor  on  the  delivery  of  the  cattle,  was  any  no- 
tice given   to   the  oflScers   or  crew  of   the   Powhatan  that 
they,  or  the  vessel,  were  to  be  held  responsible  for  the  mor- 
tahty  and  deterioration  and  depreciation  in  value  of  the  cattle. 
On  the  delivery  of  the  cattle  at  Avonmouth  Docks,  the  con- 
signees gave  them  proper  care,  and  in  due  course  offered 
them  for  sale,  bnt  they  sold  them  without  any  notice  to  any 
person  connected  with  the  Powhatan.    The  market  value  of 
the  sound  deck  cattle  was  affected  through  their  being  in  th^. 
flame  consignment  with  the  between  decks  cattle.    Mr.  Pool 
sold  the  101  deck  cattle  and  22  of  the  between  decks  cattle  in 
Bristol,  but  the  remaining  89  between  decks  cattle,  owing  to 
their  condition,  were  unsalable  there.     Such  of  the  cattle  as 
were  unsalable  in  Bristol  were  taken  to  Wakefield,  and  there 
Mr.  Pool  succeeded  in  selling  45  of  them.     The  remaining 
44  he  was  obliged  to  take  to  London  to  find  a  market.     He 
sold  them  there.    He  necessarily  incurred  additional  expenses 
in  selling  the  cattle   at  Wakefield  and  London,  but  his  en- 
tire course  in  the  care  of  the  cattle,  and  in  the  times,  places 
and  manners  of  selling  them,  was  prudent  and  wise.    The  cat- 
tle were  all  sold  and  disposed  of  before  any  claim  was  made 
on  the  officers  or  owners  of  the  Powhatan  with  a  view  to  ren- 
der them  or  the  vessel  responsible  for  the  loss  and  deprecia- 
tion in  value  of  the  cattle.    The  services  of  a  veterinary  sur- 
geon were  employed  by  Mr.  Pool  in  England,  in  respect  to 
the  cattle,  but  his  testimony  is  not  produced.    A  bill  of  lad* 
ing,  dated  July  8th,  1878,  was  given  by  the  ship  for  the  cat-, 
tie  shipped,  wherein,  among  other  printed  clauses,  there  was 
the  following :  ^  Not  responsible  for  the  bursting  of  bags  or 
consequences  arising  therefrom,  or  for  any  of  the  following 
perils,  whether  arising  from  the  negligence,  default  or  error 
^  judgment  of  the  pilot,  master,  mariners,  engineers,  or  per- 
sons in  the  service  of  the  ship,  or  for  whose  acts  the  ship- 
owner is  liable  or  otherwise,  namely,  risk  of  craft  or  hulk,  or 
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transshipment,  explosion,  heat  or  fire  at  sea,  in  craft  or  hulk, 
or  on  shore,  boilers,  steam  or  machinery,  or  from  the  conse- 
quences of  any  damage  or  injury  thereto,  howsoever  such  dam- 
age or  injury  may  be  caused.'  At  the  foot  of  the  bill  of 
lading  were  these  words,  in  writing :  ^  Not  accountable  for 
any  damage  or  mortality  from  any  cause.'  The  18  between 
decks  cattle  which  died  would  have  been  worth,  in  the  market 
at  Bristol,  if  delivered  in  good  condition,  the  sum  of  £536, 
15^.,  6^.,  ($2,603.35,)  over  and  above  the  expenses  of  sale. 
The  45  between  decks  cattle  sold  at  Wakefield  would  have 
been  worth,  in  the  market  at  Bristol,  if  delivered  there  in  good 
<5ondition,  over  and  above  the  expenses  of  sale,  £399,  7«., 
($1,936.84,)  more  than  they  were  sold  for  net.  The  44  be- 
tween decks  cattle  sold  at  London  would  have  been  worth,  in 
the  market  at  Bristol,  if  delivered  there  in  good  condition, 
over  and  above  the  expenses  of  sale,  £513,  6«.,  2d,  ($2,489.54,) 
more  than  they  were  sold  for  net.  The  market  value  of  the 
101  deck  cattle  was  affected  by  the  condition  of  the  between 
decks  cattle  to  the  extent  of  £1  per  head,  or  £101,  ($489.85.) 
The  22  between  decks  cattle  sold  at  Bristol  would  have  been 
worth  in  the  market  there,  if  delivered  in  good  condition, 
£195, 16*.,  ($949.63,)  more  than  they  were  sold  for." 

TJwmas  E.  StiUman^  for  the  libellant. 

Lorenzo  UUo^  for  the  claimant. 

Blatohfoed,  J.  On  the  question  as  to  whether  the  wind- 
sails  were  not  put  up  till  Wednesday  morning,  as  contended 
by  the  libellant,  or  were  put  up  on  Sunday  before  reaching 
Sandy  Hook,  as  contended  by  the  claimant,  the  District  Court 
found  in  favor  of  the  latter  view.  As  to  the  omission  of  the 
ship  to  put  up  wind-sails  while  she  lay  at  the  pier,  the  Dis- 
trict Court  held  that  wind-sails  would  have  been  of  use  while 
the  vessel  was  at  the  pier ;  that  it  was  negligence  in  the  ship 
not  to  put  up  wind-sails  then ;  and  that  the  subsequent  sick- 
ness and  death  of  the  cattle  in  the  between  decks  were  caused 
by  such  omission. 
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The  argnment  on  the  part  of  the  libellant  is,  that  the  cat- 
tle in  the  between  decks  were  shipped  in  good  condition, 
not  overheated  or  exhansted  by  their  transfer  from  the  yards 
to  the  ahip ;  that,  if  there  were  no  means  of  ventilating  the 
between  decks  at  the  pier  by  wind-sails,  the  ship  shonld  have 
notified  Mr.  May  that  she  could  not  sail  till  3  o'clock,  so 
that  he  might  have  kept  the  cattle  on  the  pier ;  and  that 
the  failure  to  pnt  up  the  wind-sails  was  negligence,  and  all 
the  damages  sujstained  by  the  libellant  can  be  reasonably  at- 
tributed to  its  results.  It  is  further  contended  for  the  libel- 
lant, that  such  injury  was  aggravated  by  the  neglect  of  the 
ship  to  put  up  wind-sails  till  Wednesday ;  and  that  the  per- 
manent ventilators  of  the  vessel  were  insufficient.  My  con- 
dnsions  as  to  these  propositions  of  fact  appear  in  the  findings. 
The  burden  of  proving  negligence  and  of  proving  that  the 
damage  arose  from  the  facts  alleged  to  constitute  negligence 
is  on  the  libellant. 

It  is  not  established  that  there  was  any  negligence  any- 
where, except  such  as  existed  in  confining  live  cattle  in  the 
between  decks  of  an  iron  vessel  such  as  the  Powhatan  was, 
in  hot  weather  in  July.  That  was  the  act  of  the  libellant. 
Negligence  in  the  carrier  is  not  to  be  presumed  from  the  sick- 
ness and  death  of  cattle  under  such  circumstances.  The  ne- 
cessity for  putting  up  wind-sails  at  the  pier  must  be  shown, 
and  that  it  would  have  prevented  the  sickness  and  death,  and 
that  the  damage  was  the  direct  and  proximate  result  of  the 
omiadoii.  This  has  not  been  done.  The  continuance  of  the 
mortality  through  Wednesday,  although  wind-sails  were  put 
up  before  reaching  Sandy  Hook,  and  kept  up,  and  the  bad 
condition  of  the  surviving  between  decks  cattle,  lead  irresist- 
ibly to  the  conclusion  that  the  fatal  thing  was  the  keeping  the 
cattle  at  all  in  the  between  decks  of  that  ship  in  that 
weather,  and  not  the  omission  to  put  up  wind-sails  at  the  pier 
or  to  keep  the  cattle  on  the  pier  till  the  hour  of  sailing.  Cer- 
tain it  is  that,  with  the  ship  as  she  was  from  Sandy  Hook 
on,  with  wind-sails  up,  and  all  the  appliances  she  had  in  use, 
and  the  hatches  open,  in  view  of  the  causes  operating  and  of 
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the  resnlts,  no  possible  discrimination  can  be  made  between 
the  damage  resulting  from  the  operation  of  those  canees 
before  reaching  Sandy  Hook  and  the  damage  resulting  from 
those  causes  after  reaching  Sandy  Hook.  The  e^denpe  is -all 
of  it  very  vague  and  general.  There  was  not,  on  the  part  of 
any  one,  any  intelligent  observation  of  particular,  animals, 
as  there  might  have  been,  so  as  to  show  that  they  sickened 
or  died  from  thie  effects  of  the  heat  at  the  pier.  All  the 
deaths  and  all  the  sickness  and  all  the  damage  cannot,  on  t\^^ 
evidence,  be  legally  attributed  to  the  subjection  of  the  cattle 
to  the  heat  in  the  between  decks  before  reaching  Sandj^ 
Hook. 

The  libel  must  be  dismissed,  with  costs  to  the  claimant  in 
both  Courts. 


The  Odee. 

In  a  collision  suit  between  a  bark  and  a  steamer,  the  clumant  of  the  steamer 
was  allowed  by  this  Court  to  file  an  amended  answer,  after  an  appeal  by 
him  from  a  decree  condemning  the  steamer,  the  material  amendments  be- 
ing as  to  the  direction  of  the  wind  and  the  course  of  the  steamer.  The  Dis- 
trict Conrt  had  held  the  ayerments  of  the  answer  on  those  subjects  to  be  con- 
dusiye  to  show  that  the  green  light  of  the  bark  was  open  to  the  steamer. 
This  Court  held  that  such  green  light  was  not  so  open,  because  the  approach 
of  the  steamer  was  on  a  line  more  than  two  points  abaft  the  beam  of  the 
bark,  and  that  the  direction  of  the  wind  and  the  course  of  the  steamer  were 
as  stated  in  the  amended  answer. 

The  bark  was  in  fault  for  not  making  her  presence  known  to  the  approaching 
steamer,  and  the  steamer  was  free  from  fault. 

(Before  Blatghford,  J.,  Eastern  District  of  New  York,  July  28d,  1882.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court.  After 
a  decree  for  the  libellants,  (8  JFed.  Rep.,  162,)  the  claimant  ap- 
pealed to  this  Court.  This  Court  found  the  following  facts : 
"On  the  night  of  June  7th,  1879,  a  collision  occurred  in  the 
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Atlantic  Ocean,  to  the  eastward  of  the  Grand  Banks,  in  about 
latitude  40^  1 '  north,  and  longitude  38°  9 '  west,  between  the 
libellants'  bark,  the  Collector,  and  the  claimant's  steamship,  the 
Oder.    The  night  was  dark  and  it  was  somewhat  overcast  at 
times,  and  no  stars  or  moon  were  visible,  but  the  lights  of  ves- 
sels of  ordinary  brilliancy,   and   properly  set    and   burning 
brightly,  could  be  seen  at  a  distance  of  from  one  to  two  miles* 
The  wind  was  blowing  a  moderate  breeze  from  not  further 
south  than  west  by  south,  and  from  not  further  north  than 
west  by  north,  and  the  bark  was  sailing  at  a  speed  of  from  four 
to  five  knots  an  hour,  close  hauled  upon  the  wind,  and  sailing 
by  the  wind,  with  all  her  sails  set  and  drawing  on  the  port 
tack.      She  was  well  manned  and  had  good  and  sufficient 
lights,  properly  set  and  conforming  to  the  regulations,  and 
burning  brightly.     The  mast-head  light  of  the  steamship  was 
discovered  by  those  on  board  of  the  bark,  four  or  five  minutes 
before  the  collision,  on  the  starboard  quarter  of  the  bark,  and 
very  soon  thereafter  the  red  light  and  then  the  green  light  of 
the  steamship  were  successively  seen,  so  that  all  three  of  said 
lights  were  visible  at  the  same  time,  and  then  the  green  light 
was  hidden  shortly  before  the  collision,  as  the  steamship  came 
alongside  of  the  bark,  and  the  red  and  white  lights  continued 
all  the  time  open  to  the  full  view  of  those  on  the  bark.    The 
bark  kept  her  course,  and  the  steamship  threw  her  wheel  hard- 
a-port  just  before  the  collision,  immediately  upon  discovering 
the  bark,  and  at  the  same  time  backed  at  full  speed,  but  the 
time  before  the  collision  was  so  short  that  her  heading  was  not 
materially  changed  under  her  port  wheel,  and  she  struck  the 
bark  a  heavy  blow  with  her  stem  on  the  starboard  side, 
between  her  fore  and  main  rigging,  cutting  her  down,  so  that 
she  sank  in  a  few  minutes  and  became  a  total  loss,  five  of  her 
crew  being  drowned  thereby,  and  the  rest  of  her  officers  and 
crew  being  rescued  and  taken  on  board  of  the   steamship, 
but  losing  all  of  their  property  on  board  except  the  clothes 
which  they  had  on  at  the  time.     The  steamship  was  running 
at  a  speed  of  between  11  and  12  knots  an  hour,  on  a  course 
west  by  north  one  quarter  north.      As  the  vessels  were  ap- 
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proaching  each  other,  the  green  light  of  the  bark  was  not  vis- 
ible to  the  steamship,  the  line  of  her  approach,  from  the  time 
the  green  light  of  the  bark  would,  if  open  to  her,  have  become 
visible,  being  more  than  two  points  abaft  the  starboard  beam 
of  the  bark.     The  steamer,  from  the  aforesaid  view  of  her 
lights  by  those  on  board  of  the  bark,  was  known  by  them  to 
be  a  steamer  approaching  the  bark  on  a  course  crossing  her 
course,  so  as  to  involve  the  risk  of  collision,  and  was  so  seen  to 
be  approaching  on  a  line  more  than  two  points  abaft  the  beam 
of  the  bark,  on  the  starboard  hand,  and  out  of  view  of  either 
of  the  regulation-lights  of  the  bark,  and  to  be  overhauling 
the  bark,  yet  those  on  the  bark,  though  having  ample  time  so 
to  do  after  seeing  and  knowing  what  was  so  seen  and  known 
by  them,  did  not  show  any  light  or  give  any  other  warning  to 
the  steamer  to  notify  her  in  time  of  the  position  of  the  bark. 
The  steamer  was  well  manned  and  equipped.      She  had  a 
bright  mast-head  light,  which  could  be  seen  in  clear  weather 
About  5  miles,  and  good  sidelights,  properly  trimmed  and 
brightly  burning,  which  could  have  been  seen,  in  clear  weather, 
about  3  miles.     She  had  2  competent  seamen  forward  on  the 
lookout,  who  were  carefully  attending  to  their  duties.     The 
second  officer  was  on  the  bridge,  keeping  a  good  lookout,  and 
carefully  attending  to  his  duty  as  officer  of  the  deck,  and 
the  other  officers  and  men  of  the  watch  were  carefully  attend- 
ing to  their  duties.    The  steamer  kept  her  said  course  till  the 
discovery  of  the  bark,  which  was  made  simultaneously  by  the 
second  and  fourth  officers  on  the  bridge,  and  the  lookouts, 
seeing  very  near  to  them,  and  on  the  port  bow,  the  shine  or 
glimmer  of  a  light,  which,  however,  was  so  indistinct  that  its 
color  could  not  immediately  be  discerned.      Upon  seeing  this 
glimmer  of  a  light,  the  second  officer  immediately  gave,  in 
immediate  and  rapid  succession,  the  order  "  hard-a-port "  to 
the  wheelsmen,  and  the  orders  to  stop  and  back  at  full  speed 
to  the  engine,   which  orders  were  instantly  and   promptly 
obeyed,  but  before  the  steamer  could  be  stopped  the  collision 
took  place.      The  libeUants  sustained,  by  the  collision,  the 


JULY,  1882.  2^ 


The  Oder. 


damages  found  by  the  District  Court.     The  steamer  sustained 
no  material  damage." 

Henry  T.  Wing^  for  the  libellants. 

Wmiam  G.  Choate^  for  the  claimant. 

Blatchfokd,  J.    The  libel  alleges  that  at  the  time  of  the 
collision  "  the  wind  was  blowing  a  moderate  breeze  from  the 
westward,"  and  that  the  bark  was  *^  on  the  port  tack,  close- 
hauled  by  the  wind,  on  a  course,  by  the  compass,  north  by 
west.''    The  libel  does  not  otherwise  state  the  direction  of  the 
wind.    The  answer  admits  that  the  breeze  was  light,  and  al- 
leges that  the  wind  "was  from  west  by  north."  It  also  allege& 
that  the  steamer  was  on  a  course  west  by  north  half  west ;  that 
there  was  no  light   on  the  bark  which  was  seen,  or  which 
could  have  been  seen,  by  any  one  on  board  of  the  steamer, 
80ouer  than  the  light  seen  was  seen ;   that,  "  notwithstanding 
the  most  vigilant  and  nnremitting  scrutiny  of  the  lookouts 
and  the  second  officer  of  said  steamship,  they  could  not  dis- 
cover said  bark  at  any  earlier  moment  than  they  did  "  ;   that 
the  bark  "  had  no  light  whatever  which  conld,  by  any  possi- 
bility, have  been  discovered  by  those  on  board  said  steamship 
nntil  the  latter  had  reached  the  point  where  her  lookouts  and 
second  officer  did,  in  fact,  discover  one  ;  and  that  no  sound  or 
signal  was  given  by  those  on  board  of  said  bark,  but  she  was 
suffered  to  glide  on  in  silence  and  darkness,  a  comparatively 
small  and  dark  object,  wholly  invisible  to  a  vessel  approaching 
her  from  abaft,  as  said  steamship  was  approaching  her." 

The  petition  of  appeal  of  the  claimant  states  that  the  ap- 
pellant intends  to  make  new  allegations  in  the  Circuit  Court. 
The  collision  occurred  June  7th,  1879.  The  libel  was  filed 
June  19th,  1870.  ^The  answer  was  filed  July  7th,  1879.  The 
depositions  of  8  witnesses  for  the  libellants  were  taken  in 
July,  1879,  at  New  York,  and  those  of  7  witnesses  for  the 
claimant  were  taken  in  September,  1879,  at  New  York. 
They  were  all  taken  out  of  Court,  before  a  Commissioner,  in 
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writing,  and  read  at  the  trial.  There  was  no  oral  testimony  in 
the  case,  delivered  in  open  Court,  before  the  District  Judge. 
The  irisl  took  place  in  April,  1881.  The  District  Judge  gave 
a  written  decision  in  July,  1881  ,and  an  interiocutory  decree  in 
favor  of  the  libellants  wad  entered  July  25th,  1881.  A  final 
decree  was  entered  April  17th,  1882,  awarding  to  the  libel- 
lants $20,285.13,  as  damages  and  interest,  and  $744.43  as  costs. 
On  the  20th  of  April,  1882,  the  clainmnt  filed  a  notice  of  ap- 
peal, and  on  the  26th  of  April,  1882,  a  petition  of  appeal. 
On  the  18th  of  May,  1882,  the  claimant,  in  this  Court,  gave 
notice  to  the  libelhuits  of  an  application  to  file  an  amended 
answer.  Such  amended  answer,  sworn  to  on  the  17th  of 
May,  1882,  by  the  same  person,  as  attorney  in  fact  for  the 
claimant,  who  swore  to  the  original  answer  on  the  1st  of  July, 
1879,  was  presented  to  this  Court  at  the  time  the  case  was 
heard  on  the  appeal,  and  leave  was  asked  to  file  it,  founded  on 
an  affidavit  made  by  one  of  the  proctors  for  the  claimant. 
The  material  differences  between  the  amended  answer  and  the 
original  answer  are,  the  allegation  that  the  wind  was  "  about 
west  by  south,"  instead  of  ''  from  west  by  north ;  "  and  the 
allegation  that  the  course  of  the  steamer  was  "  west  by  north 
J  north,"  instead  of  "  west  by  north  half  west."  The  amended 
answer  also  contains  the  following  averments,  not  found  in  the 
original  answer :  '^  that,  from  the  time  said  bark  came  within 
such  distance  that  those  on  the  said  steamer  could  have  seen 
her  light  or  lights,  if  they  had  been  visible,  till  the  collision, 
said  steamer  was  more  than  two  points  abaft  of  the  beam, 
on  the  starboard  quarter  of  said  bark,  and  for  that  reason  the 
starboard  side-light  of  said  bark,  if  burning  and  properly 
placed,  was  invisible  to  those  on  the  steamer  until  the  vessels 
were  very  near  together,  when  the  glimmer  of  said  light,  or 
of  some  other  light  in  or  upon  said  bark,  was  faintly  seen,  and 
immediately  afterwards  the  said  bark  herself  was  seen,  nor  did 
said  bark  show  to  said  steamer,  as  she  approached,  any  light, 
or  give  any  other  signal  or  indication  of  her  presence  or  posi- 
tion ; "  and,  as  a  specification  of  negligence  in  the  bark,  caus- 
ing the  collision,  "  that,  although  the  lights  of  said  steamer 
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were  plainly  visible  to  those  on  board  of  said  bark  for  full  five 
minates  before  said  collision,  and  said  steamer  was  evidently 
approaching  said  bark  upon  a  conrse  intersecting  the  course  of 
said  bark,  so  as  to  involve  risk  of  collision,  and  at  such  an 
angle  on  the  starboard  quarter  of  said  bark,  that  the  light  on 
said  bark  was  not  visible  to  those  on  said  steamer,  the  said 
steamer  bearing  from  said  bark  more  than  two  points  abaft 
her  beam,  yet  those  on  said  bark  showed  no  flash  or  other  light 
to  said  steamer,  nor  made  any  signal  of  any  kind,  to  those  in 
charge  of  said  steamer,  of  the  position  and  course  of  said  bark, 
who  could  not,  except  by  means  of  such  a  light,  discover  said 
bark  in  time  to  avoid  her  by  any  movement  on  said  steamer's 
part."    The  following  specification  of  negligence  in  the  bark, 
causing  the  collision,  contained  in  the  original  answer,  is 
omitted  in  the  amended  answer :  "  that  neither  the  man  for- 
ward, nor  any  one  on  said  bark,  discovered  said  steamship  till 
her  whistle  was  blown,  though  she  was  a  large  passenger  ship, 
three  hundred  and  seventy-five  feet  in  length,  of  great  ton- 
nage, rising  high  out  of  the  water,  and  brilliant  with  lights, 
which  those  in  charge  of  said  bark  could  and  would  have  seen 
had  they  been  attending  to  their  duty,  in  time  to  have  warned 
said  steamship  of  the  presence  of  the  bark,  and  thus  have  en- 
abled her  to  discover  and  avoid  her."     It  is  not  necessary  to 
refer  to  the  other  proposed  variations  between  the  original 
answer  and  the  amended  answer.     The  libel  contains  the  aver- 
ments, that,  "  when  said  steamship  was  first  seen  by  those  on 
board  of  said  bark,  she  presented  her  mast-head  light,  and 
Aortly  afterwards  all  three  of  her  lights  simultaneously,  to 
Tiew,  and  was  coming  under  full  headway,  for  the  stem  part 
of  the  starboard  quarter  of  said  bark,"  and  that  she  then  "  hid 
her  green  light  and  opened  her  red  light  to  full  view  of  those 
on  said  bark."     These  allegations  are  denied  by  the  original 
answer  and  the  amended  answer. 

The  affidavit  referred  to  says :  *'  The  information  upon 
which  I  drew  the  answer  touching  the  course  of  the  steamer, was 
derived  from  the  original  statement  made  by  the  second  officer, 
who  was  in  charge  of  the  deck  at  the  time  of  the  collision, 
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taken  down  in  my  office  and  in  my  presence,  which  statement 
is  now  before  me,  and  is  in  the  following  words :  *  The  Oder 
was  heading  west  by  north  a  quarter  north.'  I  am  unable  to 
account  for  the  mistake  in  the  answer,  but  presume  that  the 
blunder  must  have  occurred  when  I  was  dictating  to  the  ste- 
nographer the  draft  answer.  This  mistake  wholly  escaped  my 
attention  till  after  the  trial  of  the  case  in  the  District  Court 
was  concluded,  and  the  opinion  of  the  judge  thereon  rendered. 
The  libel  stated  that  the  bark  was  close-hauled  on  the  port 
tack,  and  that  ^  the  wind  was  blowing  a  moderate  breeze  from 
the  westward.'  My  information  as  to  the  wind,  when  I  drew 
the  answer,  was  that  given  by  the  second  officer,  in  liis  state- 
ment taken  down  in  my  office,  to  which  I  have  already  re- 
ferred, that  the  wind  was  ^  west  by  north,'  and  I  so  inserted  it 
in  the  answer,  without  particularly  considering  the  effect  of 
the  averment  in  relation  to  the  course  of  the  bark.  The  proof 
was  that  the  steamship  was  moving  at  the  rate  of  about  eleven 
or  twelve  knots  an  hour,  and  that  the  wind  was  light,  not  ex- 
ceeding a  four  or  five  knot  breeze.  Therefore,  the  judgment 
of  the  second  officer  as  to  the  direction  of  the  wind  was  of 
little  or  no  molnent,  such  a  wind  being  to  him,  of  necessity, 
apparently,  a  head  wind,  or  about  west  by  north,  as  th« 
steamer  was  running.  One  of  the  material  questions  in  the 
case,  raised  on  the  argument  and  submitted  to  the  Courts 
upon  the  testimony,  was,  whether  the  green  light  of  the  bark 
was  open  to  the  approaching  steamer,  the  contention  of  the 
claimant  being  that  the  clear  preponderance  of  the  evidence 
was  that  the  line  of  her  approach  to  the  bark  was  very  much 
more  than  two  points  abaft  the  beam.  Indeed,  this  was  as- 
sumed by  me  from  the  testimony  of  the  witnesses  for  the  li- 
bellants,  as  well  as  that  of  the  claimant,  confirmed  and  illoS' 
trated  by  the  diagram  used  by  the  libellants  on  the  trial, 
which  is  a  part  of  the  evidence  in  this  cause.  Therefore, 
neither  the  precise  course  of  the  steamer  nor  the  precise  coarse 
of  the  bark  seemed  to  me,  in  that  aspect  of  the  case,  to  be  ma- 
terial, inasmuch  as  the  facts  stated  by  the  witnesses  for  the 
libellantB,  in  connection  with  the  diagram,  were  inconsisteut 
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with  any  other  view  than  that  the  approach  of  the  steamer 
was  all  the  while  from  a  point  far  abaft  two  points  abaft  the 
beam ;  but,  to  my  surprise,  the  opinion  of  the  Court  npon  the 
question  of  the  line  on  which  the  steamer  approached  the  bark 
gives  ahnost  a  conclusive  effect  to  the  statement  of  the 
steamer's  course  and  of  the  direction  of  the  wind,  as  con- 
trolling the  course  of  the  bark,  as  given  in  the  answer.  The 
amended  answer  now  proposed  to  be  filed  in  this  Court  dif- 
fers, in  its  statement  of  fact,  from  the  former  answer,  in  no 
material  respect,  except  in  correcting  the  aforesaid  mistake  as 
to  the  steamer's  course,  and  in  stating  that  the  wind  was 
about  west  by  south,  instead  of  about  west  by  north.  The 
claimant's  proctors  desire  to  raise,  in  this  Court,  the  same  ques- 
tion raised  below — ^whether  the  green  light  of  the  bark  was 
open  to  the  approaching  steamer — disembarrassed  of  the  afore- 
said mistaken  and  erroneous  averment  of  the  former  answer, 
as  to  the  couive  of  the  steamer,  and  the  admission  contained  in 
the  former  answer  as  to  the  course  of  the  wind,  which  was 
baaed  upon  no  certain  knowledge,  and  is  proved  by  the  evi- 
dence to  have  been  incorrect.  I  verily  believe,  and  we  expect 
to  be  able  to  satisfy  this  Court,  that  the  amended  answer  more 
truly  states  the  facts  of  the  case,  as  shown  upon  the  trial,  than 
the  former  answer,  and  the  amended  answer  sets  up  no  new 
point,  by  way  of  defence,  not  argued  and  relied  upon  on  the 
trial  in  the  District  Court,  the  amendments  being  in  accord- 
ance with  what  I  conceive  to  be  the  real  facts,  as  clearly  proved 
by  the  evidence." 

The  brief  submitted  to  the  District  Court  on  the  part  of 
the  claimant  contended  that  the  course  of  the  steamer  was 
west  by  north  one-half  north ;  that  the  light  of  the  steamer 
was  seen  by  the  man  at  the  wheel  of  the  bark  four  or  five 
minutes  before  the  collision,  and  more  than  long  enough  to 
have  enabled  the  steamer  to  clear  the  bark,  had  she  discovered 
her ;  that  it  was  the  duty  of  the  bark  to  have  had  a  light 
ready  to  be  shown,  and  to  have  instantly  exhibited  it  over  her 
stern  or  starboard  quarter ;  that  if  she  had  done  so  the  collision 
would  have  been  avoided ;  that  it  was  extremely  difficult,  if 
Vol.  yyt, — 3 
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not  impossible,  for  the  steamer  to  discover  the  hull  or  sails  of 
the  bark  till  within  too  short  a  distance  of  her  to  clear  her; 
that  the  green  light  of  the  bark  was,  necessarily,  invisible  to 
the  steamer  until  she  had  got  so  near  as  to  render  a  collision 
inevitable ;  that,  after  the  steamer  discovered  the  bark's  green 
light,  it  was  impossible  for  her  to  have  gone  astern  of  the 
bark ;  that  the  speed  of  the  steamer  was  not  unreasonable  in 
the  state  of  the  weather;  and  that  she  was,  in  fact,  ap- 
proaching the  bark  at  a  rate  of  less  than  8  miles  an  hour. 

The  proctor  for  the  libellants,  in  connection  with  his  brief 
in  the  District  Court,  presented  diagrams  intended  to  show 
that  whether  the  course  of  the  steamer  was  west  one-half 
north  while  that  of  the  bark  was  north  one-half  west,  or  that 
of  the  steamer  was  west  by  north  one-quarter  north  while  that 
of  the  bark  was  north  by  west,  the  speed,  in  both  cases,  being, 
of  the  steamer  12  miles  an  hour  and  of  the  bark  4  miles  an 
hour,  and  the  wind,  in  both  cases,  being  west  by  north,  the 
green  light  of  the  bark  was  always  in  the  view  of  the  steamer, 
and  its  range,  towards  the  steamer,  always  in  front  of  abeam 
of  the  bark  on  her  starboard  side.  In  reply  to  such  brief  and 
diagrams,  the  proctor  for  the  claimant  contended,  in  a  brief 
submitted  to  the  District  Court,  that  the  diagrams  were  incon- 
sistent with  the  fact  testified  to  by  witnesses  for  the  libellants, 
on  the  deck  of  the  bark,  that  they  saw  all  three  of  the  lights 
of  the  steamer ;  that,  according  to  the  diagrams,  they  could 
not  have  seen  her  green  light  at  any  time  when  she  was  more 
than  her  length  oS :  that  the  testimony  of  those  witnesses  for 
the  libellants,  as  to  the  line  of  the  steamer's  approach,  as 
drawn  by  them  on  *'  libellants'  exhibit  A,"  in  giving  their  dep- 
ositions, was  inconsistent  with  the  theory  contained  in  said 
diagrams  as  to  the  line  of  approach  of  the  steamer ;  that  such 
theory  was  inconsistent  with  the  fact  that  several  of  the  bark's 
crew  saved  themselves  by  climbing  up  the  anchor  stock  of  the 
steamer,  25  feet  abaft  her  stem  on  her  port  side,  and  with  the 
testimoDy  of  the  witnesses  for  the  libellants  that  the  steamer 
came  up. with,  and  alongside  of,  the  bark  at  an  acute  angle; 
that,  if  the  steamer  had  been  coming  on  a  line  ahead  of  a  line 
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two  pointB  abaft  the  beam  of  the  bark,  for  the  time  the  wit- 
nesses from  the  bark  indicate,  she  would  have  gone  astern  of 
the  bark ;  that,  if  the  green  light  of  the  bark  had  been  open 
to  the  steamer  for  a  mile  or  half  a  mile,  as  indicated  by  said 
diagrams,  it  was  incredible  that  it  should  not  have  been  seen 
from  the  steamer,  and,  when  it  was  suddenly  discovered,  it 
would  not  have  been  seen,  as  it  was,  as  a  mere  shine  or  halo, 
the  color  of  which  could  not  be  made  out ;  that  the  libel  no- 
where states  that  the  green  light  of  the  bark  was  open  to  the 
steamer,  or  that  the  steamer  might  or  should  have  seen  it ; 
that  the  averments  of  the  libel  as  to  the  manner  in  which  the 
steamer  presented  her  light  to  the  view  of  those  on  the  bark, 
and  as  to  the  j)art  of  the  bark  for  which  she  was  coming,  show 
that  she  was  overtaking  the  bark  on  a  line  making  an  acute 
angle  with  the  course  of  the  bark ;  that  the  alleged  presentar 
tion  to  the  bark  of  the  three  lights  of  the  steamer  was  before 
the  steamer  had  discovered  the  bark,  and,  therefore,  before  the 
steamer  had  changed  her  wheel ;  that  it  was,  therefore,  ob- 
vious, as  the  bark  was  moving  at  a  speed  of  four  miles  per 
hour,  that,  if  the  steamer  presented  her  three  lighta  at  the 
time  testified  to  by  the  witnesses  from  the  bark,  she  would 
have  crossed  the  bark's  line  astern  of  the  bark,  unless  she  was 
approaching  her  at  an  acute  angle,  or,  in  other  words,  if  the 
steamer,  when  first  seen  from  the  bark,  was,  as  the  libel  states, 
coming  for  the  stem  part  of  the  starboard  quarter  of  the 
bark,  she  must  have  crossed  the  line  on  which  the  bark  was 
sailing  a  considerable  distance  astern  of  the  bark,  unless  she 
was  coming  at  an  angle  much  more  acute  than  that  made  by 
the  course  of  the  bark  and  a  line  drawn  two  points  abaft  her 
beam ;  that  as,  on  the  theory  of  the  diagrams,  the  vntnesses 
for  the  libellants  testified  untruly  in  saying  that  they  saw  the 
green  light  of  the  steamer  as  well  as  the  other  two  lights  im- 
mediately on  discovering  her,  their  testimony  as  to  the  course 
of  the  bark  is  not  to  be  relied  on ;  that  the  whole  theory  of 
the  case  as  made  by  the  witnesses  for  the  libellants,  and  as  il- 
lustrated by  them  on  "libellants'  exhibit  A,"  proceeded  on  the 
view  that  the  steamer  was  coming  up  with  the  bark  from  a 
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point  far  astern  of  two  points  abaft  her  beam  ;  and  that  to  de> 
cide  the  case  on  the  new  theory  presented  by  the  argnmenta- 
tiye  diagrams  wonld  be  to  contradict  the  f  onrth  article  of  the 
libel  and  the  testimony  of  the  witnesses  for  the  libellants,  to 
discredit  "  libellants'  exhibit  A  "  nsed  and  sworn  to  by  those 
witnesses  before  the  Commissioner,  and  to  demonstrate  that 
their  statements  that  they  ever  saw  the  green  light  of  the 
steamer  were  nntrue. 

The  District  Judge,  in  his  opinion,  holds  that  the  steamer 
was  not  approaching  the  bark  from  aft  on  a  course  that  ren- 
dered it  impossible  for  her  to  see  the  green  light  of  the  bark 
sooner  than  she  did.  He  so  holds,  because  the  answer  states 
that  the  course  of  the  steamer  was  west  by  north  half  west, 
(that  is,  west  one-half  north,)  and  also  states  that  the  wind  was 
west  by  north,  and  also  states  that  the  speed  of  the  steamer  was 
between  11  and  12  knots  an  hour,  and  because,  on  those  facts, 
and  the  facts  that  the  speed  of  the  bark  was  from  4  to  5  knots 
an  hour,  and  that  she  was  bound  to  the  westward  and  was  sail- 
ing close  on  the  wind,  so  that  her  course  must  have  been  from 
north  to  north  by  west,  her  green  light,  which  was  so  arranged 
as  to  show  two  points  abaft  the  beam,  must  have  been  visible 
to  the  steamer  a  considerable  period  of  time  before  it  was  dis- 
covered by  those  in  charge  of  her,  and  in  abundant  time  to  en- 
able her  to  avoid  the  bark. 

The  application  to  amend  the  answer  is  opposed  by  the  li- 
bellants  on  an  affidavit  made  by  their  proctor,  stating  that  in 
his  oral  argument  before  the  District  Court  he  laid  great  stress 
on  the  direction  of  the  wind  and  the  course  of  the  steamer  al- 
leged in  the  answer ;  that,  in  his  printed  brief  afterwards  sub- 
mitted, he  discussed  the  course  of  the  steamer  and  argued  that 
her  correct  course  was  that  alleged  in  the  answer ;  that  this 
brief  was  replied  to  by  the  proctor  for  the  claimant ;  that,  after 
the  interlocutory  decree  was  entered,  a  commission  was,  in 
September,  1881,  issued  to  Norway  to  prove  the  damages,  and 
was  executed  and  returned  in  December,  1881 ;  that  the  pur- 
pose of  amending  the  answer  is  to  defeat,  if  possible,  the  find- 
ings of  the  District  Judge  as  to  the  relative  courses  of  the  ves- 
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flels,  the  direction  of  the  wind,  the  character  of  the  lights  seen 
on  the  bark  by  those  on  the  steamer,  and  other  particulars ; 
that  all  the  witnesses  on  both  sides  agree  in  fixing  the  wind  as 
west  by  north,  and  there  is  not  a  witness  in  the  case  who  says 
that  the  wind  was  west  by  sonth  ;  that,  as  to  the  course  of  the 
steamer,  the  claimant  has  had  all  the  information  it  now  has 
since  the  evidence  of  the  witnesses  for  the  claimant  was  taken 
in  September,  1879 ;  that  no  suggestion  or  application  has 
ever  been  made  until  the  present  time,  to  change  the  allegar 
tions  of  the  answer  as  to  the  course  of  the  steamer  and  the  di- 
rection of  the  wind  ;  that  the  witnesses  for  the  claimant  do 
not  agree  as  to  the  course  of  the  steamer ;  that,  the  District 
Jndge  having  taken  the  course  of  the  steamer  to  be  that  al- 
leged in  the  answer,  the  claimant  acquiesced  therein  while  the 
case  remained  in  the  District  Court ;  and  that  to  permit  the 
amended  answer  to  be  now  filed  would  be  a  hardship  to  the 
libellants,  whose  witnesses  have  scattered  to  different  parts  of 
the  world,  rendering  it  impossible  to  secure  their  attendance 
agam. 

It  is  plain,  that  the  averments  of  the  answer  as  to  the  di- 
rection of  the  wind  and  the  course  of  the  steamer  were  held  by 
the  District  Judge  to  be  conclusive  to  show  that  the  green 
light  of  the  bark  was  open  to  the  steamer.  But,  if  the  course 
of  the  steamer  was  west  by  north  one-quarter  north,  and  the 
wind  was  as  far  to  the  southward  as  west  by  south,  and  the 
course  of  the  bark  was  as  far  to  the  westward  as  northwest  by 
north,  or  six  points  from  the  wind,  then  the  course  of  the 
steamer  was  three  points  and  three-quarters  from  the  course 
of  the  bark,  or  at  an  angle  of  a  littie  over  42  degrees  to  it.  If 
the  bark's  course  was  northwest  by  north,  her  green  light,  show- 
ing two  points  abaft  her  beam  on  the  starboard  side,  would 
not  be  visible  to  the  steamer  heading  west  by  north  one- 
quarter  north.  Even  if  the  course  of  the  bark  was  north 
by  west,  the  approach  of  the  steamer,  if  she  was  heading 
west  by  north  one  quarter  north,  was  from  a  direction  a 
quarter  of  a  point  abaft  of  a  line  running  from  the  bark 
two  points  abaft  her  beam,  and  thus  from  a  direction  almost 
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coincident  with  the  line  of  the  green  Kght  of  the  bark,  eo 
as  to  make  necessary  only  a  slight  variation  either  way  to 
throw  the  steamer  on  the  dark  side  or  the  light  side  of  that 
line.  In  fact,  with  the  steamer  heading  west  by  north  one- 
quarter  north,  any  heading  of  the  bark  to  the  westward  of 
north  three-qnarters  west  would  make  her  green  light  in- 
visible to  the  steamer. 

A  careful  examination  of  the  evidence  on  both  sides  has 
led  me  to  the  conclusion  that  the  steamer  approached  the 
bark  on  a  line  more  than  two  points  abaft  the  beam  of  the 
bark,  so  that  the  green  light  of  the  bark  was  not  visible  to  the 
steamer. 

When  Larsen,  the  man  at  the  wheel  of  the  bark,  took  her 
wheel,  the  wheelsman  whom  he  relieved  gave  him  the  course, 
not  by  the  compass  but  "  by  the  wind,"  that  is,  as  close  to  the 
wind  as  the  bark  would  lie  and  sail  with  her  sails  full.  He 
is  asked,  in  that  connection,  if  he  had  noticed  her  course 
by  compass  and  he  says  "  yes,*'  and  that  "  she  was  north  by 
west  and  north  half  west,  there  between."  This  was,  ap- 
parently, when  he  first  took  the  wheel,  and  he.  does  not  say 
that  he  looked  at  the  compass  again.  He  had  no  occasion 
to  do  so,  as  he  was  steering  by  the  wind.  He  says  that  the 
wind  was  about  west  by  north. 

The  concurring  testimony  of  all  the  witnesses  for  the  li- 
bellants  is,  that  the  lights  of  the  steamer  appeared  from  abaft 
the  starboard  beam  of  the  bark.  Andersen  marks  the  direc- 
tion of  the  lights  and  Larsen  marks  the  direction  of  the 
blow.  These  lines  make  an  acute  angle  of  not  over  three- 
points  with  the  course  of  the  bark.  The  angle  of  approach 
and  the  angle  of  collision  were  about  the  same,  for  the  bark 
did  not  change  her  course  and  the  porting  of  the  steamer's 
wheel  did  not  materially  change  her  course.  All  the  evi- 
dence from  the  bark  shows  that  the  steamer  approached  at  an 
acute  angle  on  the  quarter,  from  aft.  As  all  her  lights  were 
visible  to  the  bark  for  several  minutes,  if  she  had  been  ap- 
proaching at  near  a  right  angle,  she  would  have  gone  astern 
of  the  bark.     The  bark  must  have  been  crossing  obliquely 
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the  course  of  the  steamer  ahead  of  the  steamer,  in  the  path 
in  which  all  the  steamer's  lights  were  visible.  The  inevi- 
tabJe  coDclnsion  to  be  drawn  from  the  many  concurring  facts 
testified  to  by  the  witnesses  from  the  bark  ontweighs  the 
statement  of  Larsen  as  to  his  observation  of  the  compass 
ooiirse  of  the  bark. 

The  evidence  for  the  steamer  shows  that  the  second  and 

fourth  officers  on  the  bridge,  and  two  lookouts  at  their  posts 

forward,  were  looking  out  ahead  during  the  last  four  or  five 

ininntes  before  the  collision,  and  that  no  one  of  them  saw 

any  light  on  the  bark.    It  certainly  would  have  been  seen  by 

fiome  one  of  them  if   it  had  been  within  range,  unless  all 

were  negligent  and  inattentive.     The  evidence  shows   that 

they  were  not  inattentive,  and  yet  they  saw  nothing  of  the 

light  until  the  steamer  was  so  close  upon  the  bark  that  the 

eollision  happened,  although  the  most  prompt  measures  to 

avoid  it  were  immediately  taken  by  the  steamer.    What  was 

seen,  when  it  was  seen,  was  not  the  light  distinct  and  green, 

but  only  a  shimmer,  or  glimmer,  or  sheen,  or  halo,  with  no 

clear  impress  of  color.    The  second  officer  instantly  ordered 

the  helm  hard-a-port,  and  blew  the  whistle.    Four  of  the  men 

on  the  bark  heard  the  whistle  just  before  the  collision,  and 

some  tirtie  after  they  had  first  seen  the  lights  of  the  steamer. 

The  conclusion  from  the  whole  testimony  as  to  what  Zimmer- 

ing,  the  starboard  bow  lookout,  did,  is,  that  he  reported  the 

light  by  singing  out  from  forward,  and  not  by  going  to  the 

bridge,  jnst  after  the  whistle  was  blown.     That  the  light  was 

first  discovered  from  the  bridge  is  consistent  with  the  fact 

that  it  was  a  feeble  sheen,  hovering  on  the  edge  of  the  line 

oi  possible  vision,  and  just  coming  into  view  beyond  it,  as 

the  steamer  moved  onward,  and  more  quickly  visible  from 

^  elevation.    To  hold   that   the   steamer  was   approaching 

^na  forward  of  abeam  requires  it  to  be  held  that  the  'four 

^en  on  the  steamer  failed  to  see  the  green  light  of  the 

bark,  plainly  visible  a  long  distacLce  off,  and  failed  to  observe 

It  at  all  until  a  collision  with  the  bark  was  unavoidable.    This 

«tter  conclusion  also  results  from  holding  the  claimant  to  the 
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ayerment  in  the  answer  as  to  the  course  of  the  steamer,  and  to 
the  admission  in  the  answer  as  to  the  direction  of  the  wind, 
involving  the  course  of  about  north  by  west  for  the  bark, 
without  permitting  such  amendments  of  the  answer  as  will 
accord  with  the  proved  facts,  and  yet  will  not  change  the 
issues  actually  tried  in  the  Court  below,  on  the  evidence,  and 
presented  for  trial  in  this  Court  on  the  same  evidence.  On 
all  the  testimony  from  both  vessels,  the  conclusion  is  irresist- 
ible and  undoubting,  that  the  steamer  was  approaching  on  a 
line  more  than  two  points  abaft  the  starboard  beam  of  the 
bark,  so  that  her  green  light  was  not  open,  and  there  was 
nothing  to  indicate  her  presence  till  her  sails  or  hull  should 
be  seen,  or  the  steamer  should  run  beyond  the  limit  line  of 
the  light.  .  It  follows,  inevitably,  that  the  statement  in  the 
answer  as  to  the  direction  of  the  wind  is  erroneous.  None  of 
the  witnesses  from  the  bark  make  out  that,  with  the  light 
breeze  at  the  time,  the  bark  was  sailing  on  a  course  within 
eight  points  of  the  wind.  To  hide  her  green  light  from  the 
steamer,  with  the  course  of  the  steamer  west  by  north  one- 
quarter  north,  as  it  clearly  was,  the  course  of  the  bark  was  not 
to  the  northward  of  north  by  west.  West  by  south  is  eight 
points  from  north  by  west.  The  aim  of  the  bark  was  to  sail 
as  close  to  the  wind  as  she  could,  bound  as  she  wa^  to  the 
westward,  and  any  heading  by  her  to  the  westward  of  north 
by  west,  by  her  sailing  closer  to  the  wind  than  eight  points, 
or  by  the  wind  drawing  more  away,  tended  to  hide  her  green 
light  more  certainly  from  the  steamer.  It  was  an  easy  matter 
for  those  on  the  steamer  to  mistake  the  direction  of  the  light 
wind.  To  the  steamer,  with  its  speed,  the  light  wind  would 
seem  nearly  ahead.  The  libel  states  no  more  definite  direc- 
tion of  the  wind  than  that  it  was  "  from  the  westward." 

Criticism  is  made  on  the  non-production  as  a  witness  of 
the  port  lookout  on  the  steamer ;  but  it  is  shown  that  he  be- 
came insane  and  was  discharged  before  the  witnesses  for  the 
steamer  were  examined. 

The  case  is  a  proper  one  for  allowing  the  proposed  amended 
answer  to  be  filed.    The  statement  of  the  answer  as  to  the 
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course  of  the  steamer  is  shown  to  have  been  an  accidental 
error.  Its  statement  as  to  the  wind  should  be  allowed  to  be 
corrected,  as  proposed,  in  view  of  all  the  established  facts. 
The  other  amendments  in  the  answer  accord  with  the  facts 
proved  and  do  not  change  the  issues  tried  in  the  Court  below. 
It  is  not  claimed  that  the  libellants  have  any  new  or  diflFerent 
testimony  to  produce.  The  witnesses  on  both  sides  were  none 
of  them  examined  before  the  District  Judge.  The  deposition 
of  the  fourth  officer  of  the  steamer,  not  produced  before  the 
District  Court,  but  produced  before  this  Court,  strengthens 
the  case  for  the  steamer.  In  view  of  the  conclusive  force 
which  the  District  Court  gave  to  the  averments  and  admis- 
sions in  the  answer,  the  case,  on  the  amended  answer  and  the 
evidence,  does  not  fall  within  the  principle  of  the  cases  where, 
the  dispute  being  one  of  fact,  and  the  evidence  being  conflict- 
ing, and  the  witnesses  having  been  examined  in  the  presence 
of  the  District  Judge,  the  Circuit  Court  will  not  disturb  the 
finding  below. 

The  bark  was  clearly  in  fault  in  not  making  known  her 
presence  to  the  approaching  steamer.  Those  on  the  bark  saw 
the  three  lights  of  the  steamer  advancing  in  a  direction  and 
with  a  persistence  indicating  that  the  steamer  did  not  and 
could  not  see  the  green  light  of  the  bark,  or  be  aware  of  the 
presence  of  the  bark.  Under  these  circumstances,  it  was  the 
duty  of  the  bark  to  indicate  her  presence  by  some  means. 
The  exhibition  of  a  light,  flashing  or  flaring  up,  would  have 
done  so.  Other  means  might  have  done  so.  Any  proper 
means  nsed  seasonably  after  those  on  the  bark  saw  the 
steamer  approaching  would  have  arrested  the  course  of  the 
steamer  or  have  enabled  her  to  avoid  the  bark. 

The  speed  of  the  steamer  was  not  improper  when  the 
weather  was  such  that  proper  lights  could  be  seen  from  one  to 
two  miles  ofE,  when  within  range.  The  steamer  had  a  right  to 
assnme  that  a  vessel  which  she  was  overtaking,  and  whose 
lights  were  invisible  to  her,  and  who  could  see  her  advancing 
lights,  wonld  make  known  her  presence  in  season  for  a  steamer 
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going  at  not  more  than  ordinary  ocean  speed  in  sfuch  weather 
to  avoid  a  colUBion. 

The  order  of  hard-a-port  on  the  steamer  produced  no  ma- 
terial change  in  the  course  of  the  steamer,  and  did  not  con- 
tribute to  the  collision.  At  the  distance  off  at  which  the 
steamer  ported,  there  was  clearly  no  chance  of  avoiding  the 
collision  by  starboarding,  and,  in  view  of  the  angle  at  which 
the  steamer  was  approaching,  there  was  a  chance  of  less  dis- 
aster to  the  bark  by  reducing  that  angle  by  porting  than  by 
increasing  it  by  starboarding. 

The  steamer  stopped  and  reversed  instantly  on  seeing  what 
there  was  of  the  light,  and  that  was  seen  as  soon  as  it  could  be 
seen. 

The  libel  must  be  dismissed,  with  costs  to  the  ddmant  in 
both  Courts. 

Afterwards,  a  motion  for  a  rehearing  having  been  argued, 
the  following  decision  was  rendered  September  9th,  1882: 

Blatohford,  J.  I  have  carefully  reviewed  this  case  and 
see  no  reason  for  altering  the  findings,  conclusions  and  decision 
heretofore  made  in  it  by  me. 

After  the  words  "and  blew  the  steam  whistle,"  in  the 
testimony  of  Ohrt,  there  is,  in  the  original  manuscript  testi- 
mony, a  period  and  not  a  semi-colon,  but  after  the  words  "  In 
the  same  moment  I  saw  the  hull  of  the  bark,  or  ship,"  in  the 
same  testimony,  there  is,  in  said  original,  a  period  and  not  a 
comma. 

The  libellants  propose  the  following  finding  of  fact :  "  That, 
in  fact,  after  seeing  the  light  of  the  bark,  as  described  by  the 
second  oflScer,  and  putting  his  rudder  hard-a-port,  there  was  a 
considerable  interval,  not  less  than  two  minutes,  before  the 
order  on  the  steamship  to  stop  the  engines  and  then  to  full 
speed  back,  on  the  second  officer's  seeing  the  hull  of  the  bark ; 
and  that,  between  seeing  the  light  on  the  bark,  a^  described 
by  the  second  officer,  and  the  collision,  there  was  an  interval 
of  four  minutes  and  upwards,  and  a  sufficient  interval  to  have 
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avoided  the  collision,  if  instantly  on  seeing  the  light,  as  de- 
scribed by  the  second  officer,  the  engines  of  the  steamship  had 
been  stopped  and  reversed."  This  proposed  finding  is  not 
warranted  by  the  evidence. 

The  additional  conclusion  of  law  proposed  by  the  libel- 
lants,  that,  "  if  the  second  officer,  on  seeing  the  light  of  the 
bark,  was  able  to  see  it  only  as  a  flash  or  glimmer,  he  was  in 
fault  in  not  instantly  stopping  and  reversing  his  engines,"  ia 
one  having  no  relevancy  to  the  facte  of  this  case  aa  they  ex- 


It  is  a  pro{)er  conclusion,  from  all  the  testimony  in  the 
case,  that  the  seeing  of  the  light  of  the  bark,  the  order  to 
bard-a-port,  the  whistle,  and  the  order  to  stop  and  to  back  at 
full  speed,  followed  each  other  in  inmiediate  and  rapid  suc- 
cession, as  rapidly  as  they  could  be  given,  and  in  the  above 
order.  There  was  no  interval  between  the  whistle  and  the 
order  to  go  full  speed  astern.  There  was  no  interval  between 
the  order  to  go  half  speed  aatem  and  the  order  to  go  full 
speed  astern.  The  order  to  go  full  speed  astern  was  given  at 
lik  36m.,  and  not  at  12h.  37m.,  nor  at  12h.  39m.  There 
was  no  order  to  the  engine-room  at  12h.  87m.  The  figures 
"  12:37,"  at  folio  1,050  of  the  printed  apostles,  and  at  page 
242  of  the  original  manuscript  testimony,  are  clearly  a  mis- 
take for  "12:39."  The  original  scrap-log,  claimant's  Exhibit 
0,  shows  "  12:39,"  and  not  "  12:37,"  the  "  12:39  "  having  been 
altered  from  "12:24,"  as  the  "12:35"  was  altered  from 
"12:20,"  by  adding  15  minutes  in  each  case  for  difierence  of 
time.    The  order  at  12h.  39m.  was  to  stop  backing. 

The  suggestion,  that  the  purport  and  effect  of  the  evidence' 
were  misapprehended  by  the  Court  from  want  of  proper  ref- 
erence to  the  testimony,  does  not,  on  full  consideration,  seem 
to  he  a  correct  observation,  and  it  does  injustice  to  those  who 
represented  the  libellants  as  counsel  on  the  first  hearing  in 
this  Court.  The  case  could  not  have  been  presented  with 
more  thoroughness  and  ability  on  the  part  of  the  libellants 
than  it  was  then  presented,  and  any  failure  of  success  then 
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was  because  the  case  was  not  with  the  libellants,  and  not  be- 
cause of  any  incompetency  or  inadequacy  of  counsel. 

It  is  not  perceived  that  the  Court  erred  in  deciding  that 
the  course  of  the  bark  was  further  to  the  westward  than  north 
by  west ;  the  course  of  the  steamer  being  fixed  at  west  by  north 
one  quarter  north,  the  course  of  the  bark  depended  on  the 
direction  of  the  win.d.  What  her  course  was  is  to  be  deter- 
mined by  all  the  evidence  bearing  on  the  point  as  te  whether 
the  line  of  approach  of  the  steamer  was  a  line  more  than  two 
points  abaft  the  starboard  beam  of  the  bark,  as  well  as  by  the 
direct  evidence  that  the  course  of  the  bark  was  so  and  so, 
and  that  the  direction  of  the  wind  was  so  and  so. 

Nor  is  it  perceived  that  the  Court  erred  in  deciding  that 
the  line  of  approach  of  the  steamer  was  such  as  te  shut  out 
the  green  light  of  the  bark. 

No  foundation  is  seen  for  the  theory  that  the  steamer 
circled  around  to  the  northward,  and  followed  up  the  bark 
until  she  overtook  her.  The  putting  of  the  wheel  of  the 
steamer  hard-a-port  did  not  change  her  course  to  any  mate- 
rial extent  before  the  collision.  The  vessels  were  very  close 
together  before  the  light  of  the  bark  was  seen  at  all  by  those 
on  the  steamer.  The  evidence  shows  that  there  would  have 
been  no  different  result  if  the  order  to  reverse  at  full  speed 
had  preceded  the  order  to  hard-a-port.  Moreover,  as  the  con- 
cealment of  the  bark  by  herself  from  the  steamer  till  the 
flash  of  the  bark's  light  appeared,  created  a  necessity  for  the 
steamer  to  suddenly  determine  what  the  light  was,  and  what 
to  do  in  the  emergency,  when  the  vessels  were  very  close 
together,  and  as  the  officer  in  charge  of  the  steamer  believed 
that  the  light  was  the  white  light  of  a  steamer,  and  acted  on 
that  belief,  and  so  ported  to  the  light  seen  on  his  port  bow, 
his  error  of  judgment,  if  any  ther^  was,  in  so  porting  before 
reversing,  cannot  be  imputed  to  the  steamer  as  a  fault. 

The  evidence  is  that  four  of  the  men  on  the  bark  heard 
the  steamer's  whistle  just  before  the  collision,  and  that  they 
heard  that  whistle  some  time  after  they  had  first  seen  the 
steamer's  lights ;   and,  as  that  whistle  marks  the  time  when 
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the  bark's  light  was  first  seen  from  the  steamer,  there  is  no 
foundation  for  the  view  that  the  steamer  saw  the  light  of  the 
bark  before  the  bark  saw  the  lights  of  the  steamer. 

No  error  is  perceived  in  the  conclusion  that  there  was  a 
proi)er  lookont  kept  on  the  steamer. 

All  the  questions  involved  in  the  case,  which  seem  to  have 
a  bearing  on  the  issues,  were  so  fully  considered  in  the  decis- 
ion before  filed,  that  it  is  not  deemed  necessary  to  enlarge  on 
them.    The  application  for  a  re-hearing  is  denied, 

C  Van  SarUvoord  and  H.  T,  Wing^  for  the  libellants. 

W.  O.  Choate^  for  the  claimant. 


Jens  Thommusen  and  Jm.ius  Smtth 

m. 

Marx  Whttwill  and  othsbs. 

Secfcions  4,282  to  4,285  of  the  Revised  Statates,  in  regard  to  the  limitation  of 
the  liability  of  ship-owners,  are  re-enactments  of  sections  1,  8  and  4  of  the 
Act  of  March  8d,  1851,  ^9  U,  8.  Stat,  at  Large,  685,  636.) 

The  points  ruled  in  Tke  Scotland,  (106  U.  S,,  24,)  defined. 

In  an  Admiralty  suit,  in  perwnam,  against  the  owner  of  a  British  steamer,  to 
reooTer  for  the  damage  sostained  by  a  collision  between  a  Norwegian  bark 
and  the  steamer,  on  the  high  seas,  the  answer  alleged  that  the  liability  of  the 
respondent,  if  established,  ''  is  limited  to  the  amount  or  yalne  of  his  inter- 
est" in  the  steamer  and  her  freight  "upon  the  voyage  daring  which  such 
eollidon  occurred."  and  that  said  interest  "  is  of  no  value  whatever :  "  Held, 
that,  under  said  allegation,  the  respondent  could  have  the  benefit  of  such  lim- 
itation of  liability  as  the  statute  ufforded  to  him,  and  that  the  question  as  to 
the  amount  or  value  of  such  interest  was  open. 

No  law  of  either  Norway  or  Great  Britain  being  proved  as  a  fact,  the  case  is 
governed  by  the  provisions  of  the  statutes  of  the  United  States. 

After  the  collision,  the  steamer,  before  reaching  the  pert  to  which  she  was 
bound,  was  stranded  and  lost,  through  the  negligence  of  those  in  charge  of 
her,  and  not  as  a  consequence  of  the  collision,  and  indirectly  from  a  peril  of 
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the  Boa.  Her  yalne  before  the  stranding  was  $140,000.  The  damage  to  the 
bark  amoanted  to  $1 7,000.  The  steamer  receired  no  freight  for  the  yoyage. 
Her  owners  abandoned  her  to  noderwriters,  who  had  insorod  her  for  £34,000, 
which  sum  they  paid  to  the  owners  as  for  a  total  loss.  The  remnants  of  the 
steamer  were  sold  for  account  of  the  noderwriters,  and  the  net  proceeds  were 
$1,796  14.  By  the  answer,  and  also  at  the  trial,  the  respondent  surrendered 
to  the  libellants  his  interest  in  the  ressel  and  freight :  Held,  under  the  aald 
sections  of  the  Reyised  Statutes : 

(I.)  The  respondent  was  entitled  to  have  his  liability  limited  to  the  yalue  of  his 
interest  in  the  steamer,  as  such  interest  existed  after  she  was  stranded  and 
wrecked,  with  the  addition  of  her  pending  freight ; 

(2.)  By  the  abandonment  to  the  underwriters,  and  the  subsequent  sale  of  the 
wreck,  before  any  transfer  to  the  libellants,  the  right  of  transfer  was  lost ; 

(8.)  The  interest  in  the  yessel,  which  is  the  measure  of  the  liability  under  §  4,288, 
and  a  transfer  of  which,  if  made  under  §  4,285,  operates  to  discharge  the 
claim  for  loss  or  damage,  does  not  include  a  claim  for  the  insurance  money 
receiyed  by  the  owners  of  the  vessel.  ^ 

There  hayiog  been  a  decree  against  the  respondent  in  the  District  Court  for  the 
full  damage  to  tlie  bark,  and  he  having  succeeded  on  his  appeal  in  limiting 
his  liability,  his  costs  in  this  Court  were  awarded  to  him,  but,  as  he  contested 
in  the  District  Court,  by  his  answer,  the  question  of  fault  in  the  steamer, 
costs  in  that  Court  were  awarded  to  the  libellants. 

(Before  BLATonroaD,  J.,  Eastern  District  of  New  York,  July  26th,  1882.) 

This  was  a  libel  in  personam,  filed  in  the  District  Court. 
The  respondent  appealed  to  this  Court  from  the  decree.  (9 
Benedictj  118,  403,  458.)  This  Court  found  the  following 
facts :  "  The  bark  Daphne,  of  Arendal,  Norway,  where  she 
was  built,  left  Baltimore,  Maryland,  in  good  condition,  on  the 
18th  of  March,  1876,  with  a  cargo  of  crude  petroleum  in  bar- 
rels, bound  to  Marseilles,  France,  and  passed  out  to  sea  on  the 
20th  of  March.  On  the  25th  of  March,  from  20  to  30  min- 
utes after  midnight,  the  Daphne  was  run  into  by  the  British 
steamship  Great  Western,  bound  from  Gibraltar  to  New  York 
with  a  cargo  of  merchandise.  The  place  of  collision  was  on 
the  high  seas  175  to  180  miles  from  Sandy  Hook,  and  about 
150  miles  from  the  beach  near  Fire  Island  Light  House  on 
Long  Island.  The  weather  at  and  before  the  time  of  the  col- 
lision was  fine.  The  night  was  dark,  but  there  was  no  diffi- 
culty in  seeing  lights  at  a  great  distance  on  the  water.  The 
wind  was  about  east  southeast.    The  course  of  the  Daphne 
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"vas  between  northeast  and  northeast  half  north.    She  was 
sailing  by  the  wind,  on  her  starboard  tack,  and  had  the  usual 
regulation  lights,  green  on  her  starboard  side  and  red  on  her 
port  side,  properly  placed  and  burning  brightly,  and  was  keep- 
ing a  good  lookout.    The  white  masthead  light  of  the  steam- 
ship was  seen  from  the  bark  at  about  11  o'clock  p.  m.,  at  a  dis- 
tance off,  as  estimated,  of  about  12  miles,  and  about  4  points 
on  the  bark's  starboard  and  weather  bow,  and  afterwards  the 
steamship's  red  light  was  seen  from  the  bark.    From  the  time 
of  the  first  observation  by  the  bark  of  the  white  light  of  the 
steamer,  the  bark,  with  all  her  sails  set  except  the  main  royal 
and  gaff  topsail,  was  kept  on  her  course  northeast  to  northeast 
half  north,  sailing  by  .the  wind,  making  about  six  miles  an 
honr,  and  without  any  change  of  her  course  by  the  action  of 
her  helm,  until  the  steamer  was  coming  into  her,  and  was 
within  a  distance  off  of  about  two  of  her  lengths,  and  angling  a 
little  from  aft  of  the  bark  towards  the  bark's  bow,  as  on  a  port 
helm,  when  an  order  was  given  to  the  wheelsman  of  the  bark 
to  keep  off,  and  the  bark  had  fallen  off  a  little  when  she  was 
fitrack  by  the  stem  of  the  steamship  aft  of  her  f orerigging  on 
her  starboard  side,  the  steamship  cutting  into  the  starboard 
side  of  the  bark  down  from  the  rail  and  into  the  beams,  break- 
ing the  waterways  and  plank,  and  doing  other  damage,  which 
made  it  necessary  for  the  bark  to  put  back  for  repairs.    The 
flteamship  was  on  a  course,  before  the  collision,  northwest  by 
west,  crossing  that  of  the  bark,  and,  without  sails  set,  was 
making  between  7  and  8  knots  an  hour.    The  green  light  of 
the  bark  was  seen  from  the  steamship  at  a  distance  off  of  6  or 
7  miles,  bearing  west  by  south,  7  points  on  her  port  bow. 
The  steamship  kept  on  her  course  without  changing  it  until 
she  was  too  close  to  allow  her  to  go  under  the  bark's  stem, 
and  then  her  helm  was  ported  hard-a-port,  to  bring  her  around 
to  the  starboard  and  leave  the  bark  on  her  port  hand,  in  which 
manoeuvre  she  struck  the  bark  aft' of  her  f orerigging,  as  afore- 
said, stem  on,  after  an  order  was  given  to  stop  her  engines 
and  reverse  full  speed,  as  the  bark  was  falling  off.    The  libel- 
lants  sustained  damages  from  the  injuries  to  the  bark  by  the 
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collision,  as  allowed  by  the  District  Court,  in  the  sum  o£ 
$17,023  44.  The  valne  of  the  steamship  at  the  time  of  the 
collision,  whether  ascertained  by  reference  to  her  condition 
before  the  collision,  or  to  her  condition  after  the  collision  and 
before  her  stranding,  was  from  $140,000  to  $150,000.  l?he 
libellants  are  and  were,  at  the  time  of  the  filing  of  the  libeL 
herein  and  of  said  collision,  residents  of  Arendal,  in  Norway, 
and  subjects  of  the  kingdom  of  Norway  and  Sweden,  and 
there  domiciled,  and  owners  of  said  bark.  The  respondent 
Mark  Whitwill  was,  at  the  same  time,  a  resident  of  Bristol, 
in  England,  and  a  subject  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  there  domiciled,  and  one  of  the 
owners  of  the  said  steamship.  After  the  said  collision,  and 
on  the  same  25th  of  March,  while  still  on  said  voyage,  and  be- 
fore reaching  New  York,  the  said  steamship  was  stranded  and 
wrecked  on  the  sonthem  coast  of  Long  Island,  from  a  cause 
in  no  way  growing  out  of,  or  connected  with,  said  collision, 
and  not  directly  from  any^rU  of  the  sea,  or  without  the  act 
of  man  mingling  with  it,  but  by  the  careless  navigation  and 
fault  of  the  persons  in  charge  of  her.  No  freight  is  shown  to 
have  been  received  on  said  voyage.  The  owners  of  the  said 
steamship,  on  the  28th  and  29di  of  March,  1876,  duly  made 
an  abandonment  of  the  said  steamship  to  the  various  under- 
writers who  had  insured  her.  Before  and  at  the  time  of 
said  stranding,  the  said  steamship  was  under  insurance, 
effected  by  the  owners  thereof,  to  the  amount  of  £84,000, 
which  they  realized  from  the  insurance  companies  by  the 
payment  to  them  of  that  sum  as  for  a  total  loss,  after 
tender  of  an  abandonment.  After  said  abandonment  and 
on  various  dates  down  to  the  12th  of  May,  1876,  the  wreck 
of  the  said  steamship,  and  the  materials  saved  therefrom, 
were  duly  sold  at  public  auction  for  account  of  whom  it 
might  concern.  Such  sale  was  duly  and  publicly  advertised 
in  the  city  of  New  York,  but  no  notice  of  it  was  otherwise 
given  to  the  libellants.  It  was  made  for  the  account  of  the 
said  underwriters,  and  was  made  pursuant  to  directions  from 
the  owners,  and,  after  paying  the  expenses  of  saving  and  sell- 
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ing  the  property,  it  realized  the  snin  of  $1,796  14.     On  the 
27th  of  March,  1876,  the  master  of  the  said  bark,  acting  as 
agent  for  the  libellants,  who  were  not  then  in  this  country, 
conimenced  this  action  in  their  name.    The  respondent  Whit- 
wiU was  not  in  this  conntry.    ^  process  of  foreign  attach- 
ment against  the  property  of  the  respondents  was  issued,  un- 
der which  the  steamer  Cornwall,  in  which  the  respondent 
Whitwill  had  an  interest,  was  attached,  and  he  appeared  gen- 
erally and  answered  in  the  cause.     On  the  trial  in  the  District 
Court,  and  also  on  the  trial  in  this  Court,  his  answer  was 
ordered  to  be  amended  by  adding,  at  the  close  of  the  7th 
article  thereof,  the  words,  "  and  he  hereby  surrenders  the  same 
to  the  libellants."     On  the  trial  in  the  District  Court,  and 
also  on  the  trial  in  this  Court,  the  counsel  for  the  respond- 
ent Whitwill  tendered  to  the  other  side,  in  open   Court,  a 
paper  of  which  the  following  is  a  copy,  and  asked  the  Court 
to  note  the  fact,  and  also  put  in  evidence  the  said  paper,  sub- 
ject to  objection  then  made  by  the  libellants'  counsel :  "  Know 
all  men,  by  these  presents,  that  I,  Mark  Whitwill,  of  Bris- 
tol, England,  heretofore  part  owner  of  the  steamship  Great 
Western,  do  hereby  surrender  to  Jens  Thommesen  and  Julius 
Smith,  of  Arendal,  Norway,  owners   of   the   bark  Daphne, 
all  my  interest  in  the  said  steamship  Great  Western  and  her 
freight,  as  of  the  date  of  March  25th,  1876.      In  witness 
whereof  I  have  hereto  set  my  hand  this  19th  day  of  April, 
1877.    Mark  Whitwill,  by  W.  D.  Morgan,  Agent.    In  pres- 
ence of  Chas.  F.  Wells.     City  and  County  of  New  York,  ss. : 
On  this  nineteenth  day  of  April,  1877,  before  me  personally 
came  William  D.  Morgan,  to  me  known  and  known  to  be  the 
same  person  described  in  and  who  executed  the  foregoing  in- 
strument as  the  agent  of  Mark  Whitwill  therein  named,  and 
to  me  known  to  be  such  agent,  and  he  to  me  acknowledged 
that  he  executed   such  instrument  as  and  for  the  act  and 
deed  of  the  said  Mark  Whitwill,    Chas.  F.  Wells,  Notary 
Public,   New  York."      Such  paper  was   executed  by  the 
duly  authorized  agent  of   the  said  Whitwill,  and  its  execu- 
tion was  thereafter  ratified  by  said  Whitwill.     On  the  trial 
Vou  XXL— 4 
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in  this  Court  the  counsel  for  the  respondent  Whitwill  of- 
fered to  produce  a  paper  to  be  signed  by  said  Whitwill  by 
said  Morgan  as  his  attorney,  in  all  respects  like  the  one 
above  set  forth  dated  April  19th,  1877,  except  containing  a 
transfer  to  a  trustee  for  the  benefit  of  the  libellants,  under 
the  provisions  of  section  4,285  of  the  Eevised  Statutes  of  the 
United  States,  if  the  Court  should  be  of  opinion  that  such 
transfer  to  a  trustee,  and  not  a  surrender  to  the  libellants, 
is  necessary,  and  asked  that  in  such  an  event  the  answer  be 
amended  accordingly. 

Cornelius  Van  Scmtvoord^  Henry  T.  Wing  and  Earring- 
ion  Putnam^  for  the  libellants. 

Revert  D.  Benedict^  for  the  respondent. 

Blatcbfobd,  J.  That  the  steamship  was  wholly  in  fault 
in  the  collision,  and  responsible  for  the  damages  caused  to  the 
bark,  and  that  the  bark  was  free  from  fault,  and  that  the  lia- 
bility of  the  respondent,  unless  limited,  follows  that  of  the 
vessel,  are  propositions  entirely  clear  and  not  contested. 

The  respondent  contends  that  he  is  entitled  to  the  benefit 
of  the  limitation  of  liability  provided  for  by  the  statute  of 
the  United  States.  The  provisions  on  the  subject  in  force  at 
the  time  of  this  collision  are  found  in  sections  4,282  to  4,285 
of  the  Revised  Statutes,  which  are  as  follows :  "  §  4,282.  No 
owner  of  any  vessel  shall  be  liable  to  answer  for  or  make  good 
to  any  person  any  loss  or  damage  which  may  happen  to  any 
merchandise  whatsoever,  which  shall  be  shipped,  taken  in  or 
put  on  board  any  such  vessel,  by  reason,  or  by  means,  of  any 
fire  happening  to  or  on  board  the  vessel,  unless  such  fire  is 
caused  by  the  design  or  neglect  of  such  owner.  §  4,283.  The 
liability  of  the  owner  of  any  vessel,  for  any  embezzlement, 
loss  or  destruction,  by  any  person,  of  any  property,  goods  or 
merchandise,  shipped  or  put  on  board  of  such  vessel,  or  for 
any  loss,  damage  or  injury  by  collision,  or  for  any  act,  mat- 
ter, or  thing,  loss,  damage,  or  forfeiture  done,  occasioned,  or 
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incurred,  without  the  privity,  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  in* 
terest  of  such  owner  in  such  vessel,  and  her  freight  then 
pending.  §  4,284.  Whenever  any  such  embezzlement,  loss, 
or  destruction  is  suffered  by  several  freighters  or  owners  of 
.goods,  wares,  merchandise,  or  any  property  whatever,  on  the 
same  voyage,  and  the  whole  value  of  the  vessel,  and  her 
freight  for  the  voyage,  is  not  sufficient  to  make  compensation 
to  each  of  them,  they  shall  receive  compensation  from  the 
owner  of  the  vessel  in  proportion  to  their  respective  losses ; 
and  for  that  purpose  the  freighters  and  owners  of  the  property, 
and  the  owner  of  the  vessel,  or  any  of  them,  may  take  the 
appropriate  proceedings  in  any  court,  for  the  purpose  of  ap- 
portioning the  sum  for  which  the  owner  of  the  vessel  may  be 
liable,  among  the  parties  entitled  thereto.  §  4,285.  It  shall 
be  deemed  a  sufficient  compliance  on  the  part  of  such  owner 
with  the  requirements  of  this  Title  relating  to  his  liability  for 
any  embezzlement,  loss,  or  destruction  of  any  property,  goods, 
or  merchandise,  if  he  shall  transfer  his  interest  in  such  ves- 
sel and  freight,  for  the  benefit  of  such  claimants,  to  a 
trustee,  to  be  appointed  by  any  Court  of  competent  jurisdic- 
tion, to  act  as  such  trustee  for  the  person  who  may  prove  to 
be  legally  entitled  thereto ;  from  and  after  which  transfer  all 
claims  and  proceedings  against  the  owner  shall  cease."  Sec- 
tions 4,282  to  4,285  of  the  Ee vised  Statutes  are  re-enactments 
of  sections  1,  3  and  4  of  the  Act  of  March  3d,  1861,  (9  U.  S. 
Stat,  at  Large^  636,  636,)  which  sections  were  as  follows : 
**  §  1.  No  owner  or  owners  of  any  ship  or  vessel  shall  be  sub- 
ject or  liable  to  answer  for  or  ma^e  good  to  any  one  or  more 
person  or  persons  any  loss  or  damage  which  may  happen  to 
any  goods  or  merchandise  whatsoever,  which  shall  be  shipped, 
taken  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason 
or  by  means  of  any  fire  happening  to  or  on  board  the  said 
ship  or  vessel,  unless  such  tire  is  caused  by  the  design  or  neg- 
lect of  such  owner  or  owners :  Providedy  That  nothing  in  this 
act  contained  shall  prevent  the  parties  from  making  such  con- 
tract as  they  please,  extending  or  limiting  the  liability  of 
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Bhip-owners."     "  §  3.  The  liability  of  the  owner  or  owneis 
of  any  ship  or  vessel,  for  any  embezzlement,  loss  or  destruc- 
tion, by  the   master,  officers,  mariners,  passengers,  or   any 
other  person  or  persons,  of  any  property,  goods  or  merchan- 
dise, shipped,  or  put  on  board  of  such  ship  or  vessel,  or  for 
any  loss,  damage  or  injury  by  collision,  or  for  any  act,  matter, 
or  thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  in- 
curred, without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  or  owners,  respectively,  in  such  ship  or 
vessel,  and  her  freight  then  pending."     *'  §  4.  If  any  such 
embezzlement,  loss  or  destruction  shall  be  suffered  by  several 
freighters  or  owners  of  goods,  Wares,  or  merchandise,  or  any 
property  whatever,  on  the  same  voyage,  and  the  whole  value 
of  the  ship  or  vessel,  and  her  freight  for  the  voyage,  shall 
not  be  sufficient  to  make  compensation   to   each   of   them, 
they  shall  receive  compensation  from  the  owner  or  owners 
of  the  ship  or  vessel,  in  proportion  to  their  respective  losses ;, 
and  for  that  purpose  the  said  freighters  and  owners  of  the 
property,  and  the  owner  or  owners  of  the  ship  or  vessel,  or 
any  of  them,  may  take  the  appropriate  proceedings  in  any 
court,  for  the  purpose  of  apportioning  the  sum  for  which  the 
owner  or  owners  of  the  ship  or  vessel  may  be  liable,  amongst 
the  parties  entitled  thereto.    And  it  shall  be  deemed  a  suf- 
ficient compliance  with  the  requirements  of  this  act,  on  the 
part  of  such  owner  or  owners,  if  he  or  they  shall  transfer 
his  or  their  interest  in  such  vessel  or  freight,  for  the  benefit 
of  such  claimants,  to  a  trustee,  to  be  appointed  by  any  court 
of  competent  jurisdiction,  to  act  as  such  trustee  for  the  per- 
son or  persons  who  may  prove  to  be  legally  entitled  thereto,, 
from   and  after  which  transfer    all  claims  and  proceedings, 
against  the  owner  or  owners  shall  cease." 

The  case  of  The  Scotland^  (105  U.  S.,  24,)  is  authority  for 
the  following  points :  (1.)  The  Act  of  1851  applies  to  owners 
of  foreign  as  well  as  of  domestic  vessels,  and  to  cases  of  col- 
lision on  the  high  seas  as  well  as  in  the  waters  of  the  United 
States,  except  when  the  collision  occurs  between  two  vessels 
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of  the  Bame  foreign  nation,  and  it  is  shown  what  the  law  of 
the  nation  is,  or,  perhaps,  of  two  foreign  nations  having  the 
8ame  maritime  law,  and  it  is  shown  what  that  law  is.     (2.) 
The  maritime  law  of  the  United  States,  as  fonnd  in  the  Act 
of  1851,  is  the  same  as  the  maritime  law  of  Europe,  and  is 
different  from  that  of  Great  Britain,  in  this,  that  the  former 
gauges  the  liability  by  the  value  of  the  guilty  ship  and  her 
freight  after  the  loss  or  injury  caused  by  the  collision,  and  the 
latter  by  their  value  before  such  loss  or  injury,  not  exceeding 
£15  per  ton.     (3.)  The  maritime  law  is  only  so  far  operative 
as  law  in  any  country  as  it  is  adopted  by  the  laws  and  usages 
of  that  country.     (4.)  The  Courts  of  every  country  will  ad- 
minister justice  according  to  its  laws,  unless  a  different  law  be 
shown  to  apply  ;  and  such  rule  applies  to  transactions  on  the 
high  seas,  so  that  when  a  collision  occurs  on  the  high  seas  be- 
tween two  vessels,  controversies  arising  therefrom  wOl  be  gov- 
erned in  the  Courts  of  this  country  by  our  laws,  unless  the 
two  colliding  vessels  belong  to  the  same  country,  or,  perhaps, 
to  different  countries  using  the  same  law,  when  they  will  be 
governed  by  such  foreign  law,  if  it  be  proved.    (5.)  Ship- 
owners may  avail  themselves  of  the  defence  of  limited  liabil- 
ity by  answer  or  plea  as  well  as  by  the  form  of  proceeding 
prescribed  by  the  rules  promulgated  by  the  Supreme  Court 
on  the  subject,  at  least  so  far  as  to  obtain  protection  against 
the  libellants  in  a  suit  in  admiralty  to  recover  for  the  damages 
caused  by  the  collision.    (6.)  K  the  ship-owners  plead  the 
statute  in  such  suit,  a  decree  may  be  made  in  it  requiring  them 
to  pay  into  Court  the  limited  amount  for  which  they  are  lia- 
ble, and  distributing  the  said  amount  j[?ro  rata  among  the 
libellants,  such  proceedings  being  an  "  appropriate  "  proceed- 
ing under  the  statute.    (7.)  It  is  not  necessary  that  the  ownerp 
of  the  guilty  vessel  should  surrender  and  transfer  her  in  or- 
der to  claim  the  benefit  of  the  statute,  but  they  may  plead 
Iheir  immunity  in  such  suit,  and,  if  found  in  ftiult,  may  abide 
a  decree  against  them  for  the  value  of  such  vessel  and  her 
freight,  as  found  by  the  proofs. 

The  answer  in  this  case  alleges,  that,  if  the  claim  of  the 
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libellants  for  damages  shall  be  established  against  the  respond- 
ent, the  liability  of  the  respondent  therefor  "  is  limited  to  the 
amonnt  or  value  of  his  interest  in  the  said  steamer  Great 
Western,  and  her  freight,  upon  the  voyage  during  which  such 
collision  occurred,  and  this  respondent's  said  interest  in  said 
steamer  and  freight  is  of  no  value  whatever."  The  answer 
was  sworn  to  and  filed  November  25th,  18Y6.  The  collis- 
ion occurred  March  25th,  1876.  The  answer  does  not  set  up 
that  the  steamer  was  stranded,  or  suffered  any  injury  on  her 
voyage,  after  the  collision,  before  reaching  New  York.  Stilly 
the  allegation  in  the  answer  as  to  the  limitation  of  the  liability 
of  the  respondent  must  be  held  to  be  adequate  to  allow  him 
the  benefit  of  such  limitation  of  liability  as  the  statute  of  the 
United  States  affords  to  him.  The  allegation  that  his  inter- 
est is  of  no  value  may  be  regarded  as  surplusage,  leaving 
open  the  question  as  to  what  is  the  amount  or  value  of  Im 
interest  for  which  he  is  to  be  held  liable. 

The  bark  was  a  Norwegian  vessel,  and  the  steamer  was  & 
British  vessel,  and  no  law  of  either  country  is  proved  as  a 
fact.  Therefore,  the  case  must  be  governed  by  the  provisions 
of  the  statute  of  the  United  States. 

The  respondent  contends  that  his  liability  cannot  exceed 
the  sum  of  $1,796  14,  as  being  the  value  of  his  interest  in 
the  steamer  and  her  freight,  at  the  end  of  her  voyage,  after 
her  loss  by  stranding.  The  question  as  to  the  proper  rule 
in  a  case  like  the  present  has  not  been  decided  by  the  Su- 
preme Court,  no  such  case  having  been  before  it. 

In  Norwich  Co.  v.  Wright^  (13  WaUacCy  104,)  the  offend- 
ing steamer,  the  City  of  Norwich,  was  so  injured  by  the 
collision  that  she  took  fire,  as  a  direct  consequence  of  such 
injury,  and  was  so  burned  that  she  sank.  In  that  case,  the 
Supreme  Court  said :  ''  By  the  maritime  law,  the  liability  of 
the  ship-owner  was  limited  to  his  interest  in  the  ship  and 
freight,  for  all  torts  of  the  master  and  seamen,  whether  by 
collisions  or  anything  else,  and  sometimes  even  for  the  mas- 
ter's contracts ;  and  his  liability  was  so  strictly  limited  that 
he  was  discharged  by  giving  up  that  interest,  or  by  the  vessel 
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bdng  lost  on  the  voyage."  The  Court  then  went  on  to  hold 
that  the  Act  of  1851  covered  a  limitation  of  liability  in  case 
of  injury  to  another  vessel  or  her  cargo  by  a  collision.  It 
then  proceeded  to  say  that  the  Act  of  1851  contained  a  pro- 
yifflon  whereby  the  ship-owner  conld  discharge  himself,  as  in 
the  maritime  law,  by  giving  np  the  vessel  and  her  freight ; 
that  such  a  provision  was  not  found  in  the  statutes  of  Great 
Britain,  Massachusetts  or  Maine,  and  could  not  have  been  in- 
serted without  direct  reference  to  the  like  provision  of  the  mar- 
itime codes;  and  that  the  Act  of  1851  intended  to  adopt 
the  role  of  the  maritime  law  on  the  subject^  so  far  as  re- 
lates to  torts.  This  was  a  decision  that  the  owner  of  the 
steamer  could  avail  himself  of  the  benefits  of  the  Act  of 
1851  by  surrendering  the  steamer  and  any  freight  that  might 
have  accrued,  without  paying  what  was  the  value  of  the 
steamer  before  the  colUsiou,  and  the  value  of  the  freight 
for  the  voyage. 

In  the  case  of  In  re  The  Norwich^  <&o.y  Co.,  (lY  Blatchf. 
C.  C.  R.y  221,)  the  owner  of  the  steamer,  the  City  of  Nor- 
wich, petitioned  for  a  limitation  of  its  liability  growing  out 
of  said  collision.    It  was  found  by  the  Court  that  within  half 
Ml  hour  after  the  collision,  the  boat  took  fire,  and  was  so 
bnmed  that  she  sank  in  about  20  fathoms  of  water,  and  that 
the  fire  was  a  direct  consequence  of  the  collision,  and  insepar- 
able from  it.     The  Court,  (Mr.  Justice  Strong,)  said:  "The 
limit  of  liability  prescribed  by  the  Act  of  Congress  is,  that 
it  shall  in  no  case  exceed  the  amount  or  value  of  the  interest 
of  the  owner  or  owners  in  the  offending  ship  or  vessel  and 
ker  freight  then  pending.     This  presents  the  question — at 
what  point  of  time  is  the  value  of  the  owner's  interest  to  be 
taken?    Is  the  measure  of  the  owner's  liability,  or  its  max- 
^^m,  the  value  of  the  ship  and  her  freight  before  the  injury 
^^  done?  or  the  value  at  some  time  subsequent  to  the  injury, 
^lien  proceedings  may  be  instituted  to  ascertain  its  amount  f 
or  18  it  the  value  immediately  after  the  fault  has  been  com- 
mitted, as,  for  example,  in  a  case  of  collision,  immediately 
following  the  collision  caused  by  it  ? "    The  Court  then  held, 
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that,  by  the  maritime  law,  all  that  the  sufferers  by  the  mis- 
conduct of 'an  offending  vessel  were  entitled  to  was  the  vessel 
itself  after  the  injury  had  been  committed,  together  with  her 
freight ;  that  that  was  the  measure  of  liability  adopted  by  the 
Act  of  1851 ;  that  the  owners  of  the  steamboat  were  not  lia- 
ble to  the  extent  of  the  value  of  the  steamboat  immediately 
before  the  collision ;  and  that  such  was  the  decision  in  13 
Wallace.  The  steamboat  had  been  raised  and  repaired,  and 
had  become  of  the  value  of  $70,000,  before  the.  petition  for  a 
limitation  of  liability  was  presented.  It  was  urged  that  that 
value  must  be  taken  as  tlie  measure  of  the  owners'  liability. 
As  to  this,  the  Court  said  :  "  To  hold  that  the  owners  are  lia- 
ble to  the  extent  of  that  valuation  would  be  substantially  to 
require  them  to  surrender  not  only  the  ship  and  her  freight, 
but  also  a  sum  of  money  equal  to  all  they  expended  upon  her 
in  raising  and  repairs.  Such,  I  think,  would  be  a  departure 
from  the  obvious  meaning  of  the  statute,  and  not  required 
by  the  maritime  law.  *  *  *  I  cannot  doubt  that  the 
measure  of  liability  recognized  by  the  maritime  law  and  by 
the  Act  of  Congress  is  the  value  of  the  offending  ship  in 
the  condition  in  which  she  was  immediately  after  the  disas- 
ter, adding  the  freight.  Then  the  claims  of  the  persons  in- 
jured arose,  the  claims  which  the  statute  limits.  The  extent 
of  the  limitation  is  not  a  shifting  one,  varying  with  the  timr« 
when  the  protection  of  the  Act  may  be  sought,  any  more 
than  it  can  be  enlarged  or  diminished  by  the  choice  of  the 
mode  of  obtaining  that  protection.  Certain  it  is,  that  if,  im- 
mediately after  the  collision,  the  steamboat  owners  had  sur- 
rendered the  vessel  and  freight,  or  transferred  them  to  a  trus- 
tee, they  would  have  been  discharged.  Her  value  and  her 
freight  then  pending  were  then  all  that  they  were  liable  for. 
That  was  then  the  extent  of  their  loss.  I  cannot  see  how 
their  liability  can  be  increased  by  anything  that  may  have 
occurred  thereafter.  It  is  the  vessel  as  she  then  was  that 
could  have  been  transferred  in  satisfaction  of  all  claims,  if 
the  owners  had  elected  that  mode  of  obtaining  their  dis- 
charge.   And  it  is  the  value  as  it  then  was,  which  is  the 
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equivalent  of  the  vessel,  that  might  then  have  been  paid  in 
pursnance  of  an  apportionment  made  by  the  Court;  Had  the 
vessel  proceeded  on  her  voyage  after  the  collision,  and  had 
she  met  with  a  second  disaster,  occasioned  by  the  fault  of  the 
master,  by  which  her  value  had  been  greatly  reduced,  could 
ahe  then  have  been  surrendeifed  or  transferred,  in  full  satisfac- 
tion of  the  claims  against  her,  or  her  owners,  arising  out  of 
her  first  fault  i  Would  her  value  after  the  second  disaster 
have  been  the  measure  of  the  owners'  liability !  I  cannot 
think  such  a  position  can  be  maintained.  Surely,  such  is  not 
the  spirit  of  the  statute.  And,  if  not,  it  seems  equally  plain, 
that  the  liability  of  the  owners  is  not  enlarged  by  the  fact 
that,  after  the  collision,  the  boat  has  been  raised  and  repaired 
by  them,  at  large  expense,  or,  in  other  words,  has  increased  in 
value.  *  *  *  The  liability  of  the  owners  is  discharged, 
either  by  transferring  the  vessel  and  freight,  or  by  paying 
their  equivalent,  that  is,  the  value  of  what  they  might  have 
transferred  in  discharge,  according  to  the  apportionment  of 
the  Court.  The  owners  have  their  option  of  these  two  modes. 
They  may  give  up  the  vessel  and  freight,  or  they  may  retain 
them  and  pay  their  value.  But,  the  measure  or  limit  of  lia- 
bility in  each  case  is  the  same.  Very  plainly,  it  is  not  in- 
tended that  the  creditors  shall  obtain  more  when  one  mode  of 
proceeding  is  adopted  than  when  the  other  is  followed.  But, 
as  I  have  said,  all  that  the  owners  are  required  te  transfer  is 
the  ship  in  her  damaged  condition,  as  she  was  immediately 
after  the  injury  was  inflicted.  Equivalent  to  that  is  her  value 
at  that  time."  The  Court  held  that  the  value  of  the  boat  im- 
mediately after  the  collision  and  fire,  as  she  then  was,  lying 
at  the  bottom,  wiiich  value  was  $2,500,  together  with  her 
pending  freight,  was  the  extreme  measure  of  the  owners' 
liability,  and  was  the  amount  to  be  apportioned.  There  was 
$600  of  pending  freight,  but  as  it  was  wholly  lost,  and  not 
earned,  it  was  held  to  have  been  of  no  value  immediately 
after  the  collision,  and  the  owner  was  held  not  to  be  liable 
for  it. 

In  The  Benefactor,  (103  U.S.,  239,  246,)  the  Court  said: 
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"  The  counsel  for  the  appellees  is  miBtaken  in  supposing  that 
the  value  of  the  offending  vessel  at  the  time  of  the  collision 
furnishes  the  only  criterion  of  the  amount  for  which  her  own- 
ers are  liable.  In  Norwich  Company  v.  Wright^  (13  WaU.^ 
104,)  we  held  that  the  owners  of  the  offending  vessel  conld^ 
under  the  statute,  discharge  themselves  from  personal  liability 
by  surrendering  the  ship  and  freight.  This  would  imply- 
that  the  value  of  the  ship  at  the  time  of  surrender,  (with  th& 
addition  of  the  pending  freight,)  if  the  surrender  is  made  in 
a  reasonable  time,  would  furnish  a  proper  criterion  of  the 
amoimt  of  liability.  In  the  case  cited  it  was  also  said,  (p, 
124,)  that,  *if  the  vessel  were  libelled,  and  either  sold  or  ap- 
praised, and  her  value  deposited  in  Court,  this  sum,  together 
with  the  amount  of  the  freight,  (when  proper  to  be  added,) 
would  constitute  the  res  or  fund  for  distribution.'  In  En- 
gland, the  value  of  the  vessel  immediately  before  the  collision 
was  regarded  as  the  true  criterion  of  liability.  But  the  En- 
glish law  is  different  from  ours.  It  makes  the  owners  liable 
to  the  extent  of  the  value  of  the  ship  at  the  tiijie  of  the  injury, 
even  though  the  ship  itself  be  lost  or  destroyed  at  the  same 
time ;  whereas  our  law,  following  the  admiralty  rule,  limits 
the  liability  to  the  value  of  the  ship  and  freight  after  the  in- 
jury has  occurred ;  so  that,  if  the  ship  is  destroyed,  the  liability 
is  gone ;  and,  whether  damaged  or  not  damaged,  the  owners 
may  surrender  her  in  discharge  of  their  liability.  What  may 
be  the  rule  if,  after  the  collision  has  occurred,  the  offending 
vessel  should  meet  with  other  disasters  greatly  impairing  hei; 
value,  is  a  question  which  may  require  further  consideration 
when  the  case  arises.  Nothing  of  the  kind  is  alleged  in  the 
present  case." 

In  The  Scotland^  {ubi  8upra^  the  Court  said:  "In  the 
case  of  Norwich  Company  v.  Wrighty  (13  WaU.^  104,)  we  had 
occasion  to  state  that  the  general  maritime  law  of  Europe 
only  charges  innocent  owners  to  the  extent  of  their  inter- 
est in  the  ship,  for  the  acts  of  the  master  and  crew,  and  that, 
if  the  ship  is  lost,  their  liability  is  at  an  end.  *  *  *  But 
whilst  this  is  the  rule  of  the  general  maritime  law  of  Europe, 
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it  was  not  received  as  law  in  England,  nor  in  this  country, 
until  made  so  bj  statute.  The  English  statutes,  indeed,  have 
not  yet  adopted,  to  its  full  eitent,  the  maritime  law  on  thift 
subject.  They  make  the  owners  responsible  to  the  value  of 
the  ship  and  freight  at  the  time  of  the  injury,  (that  is,  imme- 
diately  before  the  injury,)  although  the  ship  be  destroyed  or 
injured  by  the  same  act,  or  afterwards  in  the  same  voyage ; 
whilst  our  law  adopts  the  maritime  rule  of  graduating  the  lia> 
bility  by  the  value  of  the  ship  after  the  injury,  as  she  comes 
back  into  port,  and  the  freight  actually  earned ;  and  enables 
the  owners  to  avoid  all  responsibility  by  giving  up  the  ship 
and  freight,  if  still  in  existence,  in  whatever  condition  the 
ship  may  be ;  and,  without  such  surrender,  subjects  them  only 
to  a  responsibility  equivalent  to  the  value  of  the  ship  and 
freight  as  rescued  from  the  disaster.  But,  whilst  the  rule 
adopted  by  Congress  is  the  same  as  the  rule  of  the  general 
maritime  law,  its  efScacy  as  a  rule  depends  upon  the  statute, 
and  not  upon  any  inherent  force  of  the  maritime  law.  *  *  * 
Therefore,  whilst  it  is  now  a  part  of  our  maritime  law,  it  is, 
nevertheless,  statute  law,  and  must  be  interpreted  and  admin- 
istered as  such."  In  that  case,  the  Scotland,  the  offending 
steamer,  suffered  so  severely  from  the  collision  that  she  sank 
and  was  totally  lost  before  she  completed  the  voyage  she  waa 
on  at  the  time  of  the  collision,  and  only  some  strippings  were 
saved  from  her. 

The  question  to  be  determined  in  the  present  case  is^ 
whether  the  respondent  is  freed  from  the  liability  he  would 
have  been  under  if  the  steamer,  uninjured  by  the  collision, 
had  safely  reached  New  York,  by  reason  of  the  fact  that  she, 
after  such  collision,  was  herself  lost  during  the  same  voyage, 
from  a  cause  not  growing  out  of  such  collision. 

An  examination  of  §  4,283  shows  that  the  limitation  of 
liability  is  applied  to  three  distinct  cases :  (1)  loss  of  property 
shipped  on  the  vessel ;  or,  (2)  damage  by  collision  to  other 
vessels  and  their  cargoes ;  or,  (3)  any  other  damage  or  for- 
feiture done  or  incurred.  Each  is  independent  of  the  other. 
The  occurrence  of  any  one  is  sufficient  ground  for  a  limita- 
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tion.    The  liability  exists  to  the  extent  not  affected  by  the 
limitation,  and  exists  because  of  the  happening  of  the  event 
the  character  of  which  is  such  "that  the  liability  is  made  to 
cease  when  it  reaches  such  extent.     The  liability  in  each  case 
comes  into  existence  by  the  happening  of  the  event  and  goes 
on  until  it  reaches,  in  each  case,  the  amount  or  value  of  the  in- 
terest of  the  owner  in  the  vessel,  if  that  is  not  greater  than 
the  loss  or  damage.    If  §  4,288  stood  alone,  it  might  be  said 
that  it  intended  to  give  the  value  of  the  interest,  in  each  case, 
as  it  stands  immediately  after  the  incurring  of  the  liability,  as 
soon  as  all  direct  effect  of  the  event  creating  the  liability,  upon 
the  physical  condition  of  the  vessel,  has  been  suffered  by  the 
vessel.    But  no  such  view  can  be  maintained  when  the  pro- 
visions of  §§  4,284  and  4,285  are  considered  in  connection 
with  those  of  §  4,283.    By  §  4,284,  wherever  any  loss  is  suf- 
fered by  several  owners  of  property,  on  the  same  voyage, 
and  the  whole  value  of  the  vessel,  and  her  freight  for  the 
voyage,  is  not    sufficient  to  make    compensation  to  each, 
they    are    to    receive    compensation    from    the    ship-owner 
in  proportion  to  their  respective  losses.    The  whole  value  of 
the  vessel  and  her  freight  is  to  be  applied  to  aU  the  losses 
named  in  §  4,283,  though  there  may  be  a  loss  of  each  of  two 
or  of  all  of  said  three  kinds,  on  the  same  voyage.    Thus,  there 
may  be  the  loss  or  destruction  of  property  shipped  on  the 
vessel,  creating  at  the  time  a  liability,  and  afterwards,  on  the 
same  voyage,  she  may  negligently  collide  with  and  damage 
another  vessel,  creating  thereby  another  liability.     There  Ib 
then,  under  §  4,284,  a  loss  suffered  by  several  owners  of  prop- 
erty on  the  same  voyage.    If  the  vdue  of  the  vessel  and  her 
freight  for  the  voyage  is  not  sufficient  to  compensate  each 
owner,  that  is  all  the  owners  suffering  loss,  the  ship-owner  is, 
with  such  value,  to  compensate  all  in  proportion  to  their  re- 
spective losses.     After  the  happening  of  the  event  which 
caused  the  loss  or  destruction  of  the  property  shipped,  which 
may  have  been  an  explosion  or  a  leakage  of  liquids,  the  vessel 
may  have  been  left  of  sufficient  value  to  compensate  fully  for 
such  loss  or  destruction ;  but,  she  may  have  been  so  damaged 
by  the  collision,  as  to  make  her  value,  as  left,  inadequate  to 
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compensate  fully  for  the  loss  of  the  property  shipped,  and 
also  for  the  damage  cansed  to  the  other  vessel  by  the  col- 
lision. In  such  case  the  owner  of  the  property  shipped  can- 
not claim  full  compensation.  His  loss  must  be  put  in  with 
the  other  losses  on  the  voyage,  and  he  must  be  satisfied  with 
his^o  rata  share  of  the  value  of  the  vessel  and  freight.  The 
statute  is  e3q)ress  in  §  4,284,  in  including  all  losses  on  the  voy- 
age. What  the  losses  are  cannot  be  told  till  the  voyage  is 
fully  ended.  The  *'  whole  value  of  the  vessel,"  mentioned  in 
§  4,284,  means  her  value  at  the  close  of  the  voyage.  If  there 
be  two  or  more  losses  during  the  voyage,  for  which  the  ship- 
owner is  hable,  and  the  vessel,  after  the  accruing  of  the  liabil- 
ities, and  during  the  same  voyage,  is  lost  herself,  the  clear 
meaning  of  the  statute  is,  that  no  one  shall  receive  compensa- 
tion for  his  whole  loss.  No  different  rule  can  be  applied, 
under  the  statute,  where  the  offending  vessel  is  lost  after  the 
accruing  of  only  one  liability,  and  only  one  claim  for  loss  is 
made  by  one  owner  of  property  lost.  The  proceedings  for 
apportionment,  provided  for  by  §  4,284,  may  be  taken  where 
there  is  but  one  claim  made,  and  the  valae  of  the  vessel  and 
her  freight  is  not  suflScient  to  make  compensation  fully  for 
such  claim.     This  is  provided  for  by  Rule  54,  in  Admiralty. 

These  views  are  supported  by  the  provisions  of  §  4,285, 
under  which  the  ship-owner  may  make  the  required  compen- 
flation  and  discharge  his  liability  by  transferring  his  interest 
in  the  vessel  and  freight  to  a  trustee  to  be  appointed  by  a 
Court  This  he  cannot  do  till  an  opportunity  is  given  to  do 
80.  When  he  does  it  the  interest  to  be  transferred  is  the  in- 
terest as  it  stands  at  the  time  of  the  transfer,  if  that  is  made 
in  a  reasonable  time,  and  nothing  has  intervened  amounting 
to  a  waiver  or  a  forfeiture  of  the  right  to  make  the  transfer. 

These  views  are  in  accordance  with  what  has  been  held  to 
be  the  general  principle  of  the  statute  of  the  United  States, 
namely,  an  adoption  of  the  maritime  law  of  Europe,  in  re- 
spect to  a  limitation  of  liability  for  torts  of  the  master  and 
crew.  It  is  declared,  in  Norwich  Co,  v.  Wright^  that,  by  the 
maritime  law,  the  ship-owner  was  discharged  by  the  loss  of 
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the  vessel  on  the  voyage,  or  by  giving  up  what  was  left  of  her 
^ter  a  disaster  to  her  on  the  voyage.  Again,  in  The  Scot- 
land^ the  rule  of  the  maritime  law  is  stated  to  have  been  only 
to  charge  innocent  owners  to  the  extent  of  their  interest  in 
the  ship,  for  the  acts  of  the  master  and  crew,  and  to  regard 
their  liability  as  at  an  end  if  the  ship  was  lost ;  and  it  is  there 
said  that  onr  statute  adopts  such  maritime  rule.  The  reserva- 
tion made  in  the  case  of  The  Benefactor^  that  a  questioa  like 
that  in  the  present  case  may  require  further  consideration 
when  it  arises,  must  be  accepted  as  only  an  expression  of  that 
proper  judicial  caution  which  leaves  open  in  form  questionA 
that  are  not  exibjudice. 

No  effect  can  arise  from  the  fact  that  the  Great  Western 
was  stranded  by  the  negligence  of  her  master  and  crew.  The 
collision  with  and  sinking  of  the  bark  were  caused  by  the 
negligence  of  the  master  and  crew  of  the  steamer.  Yet  the 
ship-owner's  liability  for  such  negligence  is  subject  to  limita- 
tion. If  the  subsequent  loss  of  the  offending  vessel  destroys 
his  liability,  it  must  do  so  whether  the  loss  be  caused  by  the 
negligence  of  the  master  and  crew,  or  by  a  peril  of  the  sea 
without  such  negligence.  The  general  principle  of  the  mari- 
time law  and  of  our  statute  is,  that  the  ship-owner  exposes  to 
loss  resulting  from  the  faults  or  neglects  of  the  master  and 
crew,  to  whose  care  he  entrusts  his  vessel,  only  the  prop- 
erty entrusted  to  them,  and  can  free  himself  from  liabil^ 
ity  for  such  faults  or  neglects  by  surrendering  such  prop- 
erty in  the  shape  in  which  it  comes  back  to  him  from  their 
hands,  so  long  as  no  privity  or  knowledge  on  his  part  at- 
taches to  any  such  fault  or  neglect,  or  to  any  disaster  which 
has  befallen  the  vessel  during  the  voyage.  In  accordance 
with  this  principle  the  statute  allows  an  opportunity  for  such 
surrender.  It  could  not  be  made  in  thb  case  between  the 
time  of  the  collision  and  the  time  of  the  stranding.  The  risk 
of  the  loss  of  the  offending  vessel  is  thrown,  for  the  benefit  of 
contoierce,  on  the  owner  of  the  pi-operty  damaged  by  her,  so 
that,  if  she  is  lost  in  the  sea,  her  value  shall  not  again  be  lost 
to  her  owner. 
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Attention  is  directed  by  the  libellan1»  to  the  fact  that  the 
cases  of  the  City  of  Norwich  and  the  Scotland  arose  nndcr 
the  Act  of  1851,  while  the  present  case  arose  under  the  Ke- 
vised  Statutes,  and  to  certain  differences  of  language  between 
the  two  enactments.    In  §  3  of  the  Act  of  1851  it  is  said 
that  the  liability  of  the  "  owner  or  owners  "  shall  not  exceed 
the  amount  or  value  of  the  interest  of  *^  such  owner  or  owners 
respectively  '*  in  the  vessel.    In  §  4,283  of  the  Revised  Stat- 
utes it  is  said,  that  the  liability  of  ^^  the  owner"  shall  not  ex- 
ceed the  amount  or  value  of  the  interest  of  "  such  owner ''  in 
the  vessel    In  g  4  of  the  Act  of  1851  it  is  said  that  ^^  such 
owner  or  owners  "  may  transfer  "  his  or  their  interest."    In 
§  4,285  it  is  said  that  "  such  owner  "  may  transfer  "  his  in- 
terest."   On  these  differences  of  language  it  is  contended, 
that  the  Eevised  Statutes  exclude  a  limitation  of  the  liability 
of  a  part  owner  to  the  value  of  his  interest  in  the  vessel  and 
freight ;  and  do  not  provide  for  any  limitation  short  of  the 
interest  of  the  owner  or  owners,  collectively,  in  the  whole  ves- 
sel.   There  is  no  force  in  this  contention.      By  §  1  of  the 
Eevised  Statutes  it  is  provided,  that,  in  determining  the  mean- 
ing of  theBevised  Statutes,  words  importing  the  singular  num- 
ber may  extend  and  be  applied  to  several  persons  or  things, 
and  words  importing  the  plural  number  may  include   the 
singular.    It  was  undoubtedly  because  of  this  general  provis- 
ion that  the  language  of  the  Act  of  1851  was  condensed  in 
the  revision.    Head  by  the  light  of  such  general  provision^ 
and  in  view  of  the  principles  on  which  the  revision  was  made, 
it  most  be  held  that  the  new  language  in  §§  4,283  and  4,285 
is  the  result  merely  of  revision,  simplification,  re-arrangement 
and  consolidation,  with  a  view  to  the  re-enactment  of  the 
same  substance  and  meaning.    {Murdoch  v.  City  of  Metnphis^ 
20  Wallace,  590, 617 ;  Smythe  v.  Fiske,  23  Id.,  374 ;   United 
States  V.  Claflin,  14  Blatchf,  C.  C.  R.,  55  ;  The  L.  W.  Eaton, 
9  Benedict,  289,  298  to  303.)    The  above  remarks  apply  also 
to  the  suggestion  on  the  part  of  the  libellants,  that  §  4,28^if- 
fers  from  §  4  of  the  Act  of  1851,  in  that  it  limits  the  opera- 
tion of  an  abandonment  to  a  discharge  of  the  ship-owner's  lia- 
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bility  ariBing  from  the  particnlar  disaster  in  respect  of  which 
the  abandonment  is  authorized,  while  under  §  4  of  the  Act  of 
1851  a  transfer  had  the  effect  to  discharge  the  ship-owner  from 
liability  for  all  torts  of  the  master  during  the  voyage. 

It  follows,  from  these  considerations,  that  the  respondent 
is  entitled  to  have  his  liability  to  the  libellants  limited  to  the 
value  of  his  interest  in  the  steamer,  as  such  interest  existed 
after  she  was  stranded  and  wrecked,  with  the  addition  of  her 
pending  freight. 

But  the  respondent  contends  that,  under  §  4,285,  the  libel 
must  be  dismissed,  because  he  has  made  the  transfer  provided 
for,  by  making  the  transfer  to  the  libellants,  dated  April  19th, 
1877.  Under  the  statute  the  transfer,  to  be  effective,  must  be 
a  transfer  of  an  existing  interest  in  the  transferrer,  and  he 
must  not  before  have  transferred  his  interest  voluntarily  to 
some  other  person.  By  the  abandonment  to  the  underwriters, 
and  the  subsequent  sale  of  the  wreck  and  of  the  materials 
saved  therefrom,  for  account  of  the  underwriters,  and  pursu- 
ant to  directions  from  the  owners,  before  any  transfer  to  the 
libellants  was  made,  such  right  of  transfer  was  lost,  and  the 
attempted  transfer  was  nugatory.  The  abandonment  to  the 
underwriters  transferred  to  them  the  property.  Whether, 
under  the  maritime  law,  there  could  or  could  not  have  been  a 
surrender  after  an  abandonment  to  underwriters,  it  is  plain 
that  our  statute  requires  a  transfer  which  will  carry  title,  so 
that,  under  Rule  55,  in  Admiralty,  the  transferee  may  realize 
the  proceeds,  for  the  benefit  of  the  person  or  persons  entitled 
to  damages. 

It  is  contended  by  the  libellants,  that  no  transfer  which 
did  not  include  the  insurance  money  could  be  effective  in  this 
case,  and  that  the  amount  for  which  the  respondent  is  to  be 
held  liable  must  include  such  insurance  money.  On  the  other 
hand,  the  respondent  contends  that  the  libellants  have  no  in- 
terest in  such  money. 

%  Norwich  Co.  v.  Wright^  (13  Wallace^  117,)  a  remark  of 
Pardessus^  {Droit  Cofnmercialy  part  3,  tit  2,  c.  3,  §  2,)  is 
quoted  as  follows :  "  The  owner  is  bound  civilly  for  all  delin- 
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qnencies  committed  by  the  captain  within  the  scope  of  his 
authority,  bnt   he    may    discharge    himself   therefrom    by 
abandoning  the  ship  and  freight;  and,  if   they  are  lost,  it 
soffices  for  his  discharge,  to  surrender  all  claims  in  respect 
of   the  ship  and  its  freight."     The  Conrt  adds — ^^snch  as 
insurance,  &c."    On  the  basis  of  this  remark,  it  is  recited,  in 
J)yer  ▼.  JS'ae.  Steam  Nav.  Co.,  (14  Blatchf.  C.  C.  E.,  483, 
487,)  as  the  mle  of  the  maritime  law,  that  if  vessel  and 
freight  were  lost,  the  shipowner  conld  not  discharge  him- 
self ^^  without   surrendering  all  claims  in  respect  of  vessel 
and  freight,  such  as  insurance,  &c."    When  the  case  of  the 
City  of  Norwich  came  before  this  Court,  on  the  petition  of 
her  owner  for  a  limitation  of  liability,  (17  Blatchf.  G.  C.  S.^ 
^1,)  it  appeared  that  at  the  time  of  the  collision  she  was  in- 
sured against  fire,  not  against  marine  disaster,  and  that  her 
owner   had  received  from  the    underwriters,  as  insurance 
money,  some  $49,000.    The  question  arose,  whether  it  should 
account  for  that  money  to  the  claimants,  for  loss  and  damage 
by  the  collision,  in  addition  to  the  value  of  the  steamboat,  as 
she  lay  sunk  after  the  collision  and  the  fire.     The  Court  held 
that,  under  the  statute,  the  liability  extended  only  to  what 
would  pass  to  a  trustee,  and  what  was  required  to  be  trans- 
ferred as  a  condition  of  discharge  was  only  the  interest  in  the 
vessel  and  freight ;  that  nothing  was  said  about  transferring 
insurance ;  that  a  transfer  of  property  insured  does  not  trans- 
fer insurance  ;  and  that  a  policy  of  insurance  is  no  interest  in 
the  thing  insured.     The  Court  also  examined  the  authorities, 
and  concluded  that  the  maritime  measure  of  liability  did  not 
extend  to  insurance  upon  the  vessel ;  and  that  there  is  noth- 
ing in  onr  statute  to  enlarge  such  measure  of  liability.     I 
think  it  is  sufficient  to  rest  the  question  on  the  plain  language 
of  the  fltatute.     The  "  interest "  in  the  vessel,  which  is  the 
measure  of  the  liability  under  §  4,283,  and  a  transfer  of  which, 
if  made  nnder  §  4,285,  operates  to  discharge  the  claim  for  loss 
or  damage,  does  not  extend  to  what  is  not  an  interest  in  the 
vesseL    It  was  easy  for  the  statute  to  have  provided  for  lia- 
VoL.  XXL — 5 
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bility  for  and  transfer  of  claims  for  insarance.  It  fails  to  do 
80,  whether  the  maritime  law  did  so  or  not. 

The  question  as  to  the  value  of  the  steamer  and  her  pend- 
ing freight,  after  her  wreck,  seems,  in  the  evidence,  to  have 
heen  gone  into  to  an  extent  sufficient  to  show,  on  the  evidence 
as  it  stands,  that  such  net  value  was  only  $1,796  14.  But  the 
libellants  are  at  liberty,  before  a  decree  is  entered  on  this  de- 
cision, to  apply  to- this  Court  on  notice,  on  special  cause  to  be 
shown  by  affidavit,  for  an  order  of  reference  to  a  commis- 
sioner to  assess  such  value,  on  the  present  evidence  and  on 
further  proofe. 

The  amount  decreed  against  the  respondent  by  the  District 
Court  was  $17,023  44  damages,  with  interest  on  $14,371  44 
from  May  6th,  1876,  as  an  average  date,  to  the  date  of  the 
decree,  aud  $762  62  costs.  The  respondent  alone  has  ap- 
pealed. He  is  entitled  to  his  costs  in  this  Court.  As  ho 
contested  the  question  of  fault  and  negligence,  in  the  Dis- 
trict Court,  by  his  answer,  he  is  not  entitled  to  costs  in  that 
Court,  but  the  libellants  are  entitled  to  costs  in  that  Court 


Lebcan  W.  Ttleb 

vs. 

Jakes  D.  Galloway  and  others.    In  Equttt. 

A  bUl  in  ffquity  to  restrain  the  infringement  of  letters  patent  will  lie  ugainst 
some  of  the  members  of  a  copartnership  which  has  infrioged  the  patent^ 
although  the  copartnership  is  a  joint^took  association,  and  the  interest  of 
its  members  in  it  is  represented  by  shares  of  stock. 

(Before  Blatohfobi),  J.,  Northern  District  of  New  York,  July  29th,  1882.) 

Blatohfobd,  J.  This  suit  is  brought  on  re-issued  letters 
patent,  No.  8,832,  granted  to  the  plaintiflE,  August  5th,  1879, 
for  an  "improvement  in  cheese  hoops,''  the  original  patent 
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liayiiig  been  granted  to  William  Sternberg,  March  2 1st,  1871. 
By  agreement  of  parties,  the  case  has  been  heard  and  a  de- 
cision rendered,  (20  JSlatohf.  G.  C,  H.y  445,)  npon  all  ques- 
tions in  the  sait  except  that  now  presented  for  considera- 
tion.  The  question  reserved  was  ^^  the  question  of  the  liar 
bilitj  of  the  defendants  in  this  action,  under  its  present 
title  and  form,  or  any  other  question*  touching  their  liability 
as  individuals,  or  members  of  the  Macedon  Cheese  Associa- 
tion, or  the  liability  of  the  Cheese  Association  as  a  company." 

The  bill  is  filed  against  four  persons,  Galloway,  Durfee, 
Kent  and  Billings,  individually,  as  defendants.  It  alleges  that 
the  defendants,  "  at  Macedon  Cheese  Factory,"  in  the  county 
of  Wayne,  New  York,  have  "unlawfully  and  wrongfully 
made,  or  caused  to  be  made,  sold  or  caused  to  be  sold,  used  or 
caused  to  be  used,"  cheese  hoops  containing  the  patented  in- 
ventions. 

It  appears  that  the  defendants  Galloway,  Durfee  and  Bil- 
lings were  members  of  a  copartnership  called  the  Macedon 
Cheese  Association,  with  other  persons;  that  the  extent  of 
the  interest  of  the  members  in  the  copartnership  was  meas- 
ured by  the  number  of  shares  of  stock  held  by  each  in  the 
copartnership  as  a  joint-stock  association ;  and  that  the  num- 
ber of  holders  of  shares  was  greater  than  seven,  so  that  the 
association  could  not  be  sued  as  a  whole,  under  the  laws  of 
New  York,  by  suing  its  president  as  such,  without  making 
all  the  shareholders  parties.  The  plaintijS  did  not  attempt 
to  sue  the  association  as  a  whole.  It  is  shown  that  the  in- 
fringing cheese  hoop  was  owned  by  the  association,  and  was 
used  by  its  agents  in  making  cheese  in  its  business,  at  its 
works,  for  the  benefit  of  its  stockholders.  Galloway,  Dur- 
fee and  Billings  were  shareholders.  The  use  aforesaid  was  a 
use  by  each  of  them  quite  as  much  aB  if  there  had  been  a 
copartnership  without  shares  of  stock,  or  one  with  shares  be- 
longing to  less  than  seven  shareholders  in  number.  The  use 
hy  each  was  a  tort,  and  each  is  liable  to  be  enjoined.  What 
the  extent  of  the  liability  of  each  for  profits  and  damages 
is  will  be  a  question  to  be  determined  hereafter,  after  a 
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hearing  on  the  report  of  a  master  on  a  reference  for  that  pnr- 
pose. 

Kent  is  shown  to  have  been  secretary  of  the  association, 
but  it  does  not  appear,  on  the  present  evidence,  that  he  was 
a  shareholder.  As  the  case  stands,  the  bill  must  be  dismissed 
as  to  him,  bat  without  costs,  as  he  answered  jointly  with 
Dnrfee. 

The  motion  of  the  plaintiff  to  amend  his  bill,  by  alleging 
that  the  defendants  were,  severally,  president,  secretary  and 
directors  of  the  association,  is  denied.  If  intended  to  aid  the 
snit  as  one  against  the  defendants  individually,  it  is  unnec- 
essary. If  intended  to  make  the  suit  one  against  the  associa- 
tion as  a  whole,  the  plaintiff  cannot  now  be  allowed  to  put 
this  suit  into  that  shape. 

The  usual  decree  for  an  injunction  and  an  accounting 
against  all  the  defendants  but  Kent,  with  costs,  must  be  en- 
tered. 

Oearge  W.  Hey^  for  the  plaintiff. 

Henry  H.  Durfee^  for  the  defendants. 


HoBAOE  Holt  and  others 
William  H.  Kebleb  and  James  W.  Gates.    In  EQunr. 

Claims  2  of  re-issued  letters  patent,  No.  6,714,  gpranted  to  Horace  Holt,  October 
2Ath,  1875,  for  an  "  improvement  in  marking  wheels,"  (the  origina]  jMtent, 
No.  52,169.  haying  been  granted  to  him  Janoary  28d,  1866,)  namely,  "8- 
The  combination,  with  a  handle,  of  a  type-wheel  provided  with  flanges,  for 
keeping  the  plane  of  the  type  parallel  with  the  sarface  of  the  article  to  be 
marked,"  is  inyalid,  becaase  it  coTers  rigid  flanges,  while  the  specification  of 
the  original  patent  required  elastic  flanges. 

^Before  Blatohvobd,  J.,  Northern  District  of  New  Tork,  August  Ist^  1888.) 
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Blatohjtobd,  J.  This  is  a  Buit  in  equity,  brought  on  re- 
iflsaed  letters  patent,  No.  6,714,  granted  to  Horace  Holt,  one 
of  the  plaintifiis,  October  26th,  1875,  for  an  "  improvement 
in  marking  wheels,"  the  original  patent,  Ho.  52,169,  haying 
been  granted  to  him  January  28d,  1866.  As  questions  con- 
oeming  the  validity  of  the  re-issue  are  raised,  it  will  be  use- 
ful to  place  the  two  specifications  side  by  side.  The  left- 
hand  one  is  the  specification  of  the  original  patent,  and  the 
light-hand  one  is  that  of  the  re-issue.  In  each,  the  parts 
which  are  not  found  in  the  other  are  in  italics. 


OBIOINAL. 

"  Figure  1  represents  a  side 
elevation  of  this  invention. 
Fig.  2  is  a  sectional  plan  or  top 
view  of  the  same.  Similar 
letters  of  reference  indicate 
like  parts.  This  invention 
consiBts  in  a  revolving  type- 
wheel,  arranged  in  a  suitable 
handle,  in  combination  with 
an  ink-roller,  in  such  a  man- 
ner that,  by  carrying  said  type- 
wheel  over  the  cover  of  a  box, 
or  over  any  other  surface,  the 
^pes  on  said  wheel  produce 
an  impression,  and  the  mark- 
ing of  a  box  or  other  article 
can  be  effected  neatly  and  dis- 
tinctly, with  little  loss  of  time. 
The  ink-roller  is  composed  of 
a  hollow  cylindrical  reservoir, 
perforated  with  small  holes, 
and  surrounded  by  a  strip  of 
doth  or  other  absorbent  ma- 
terial, so  that  the  same  is  ca- 
pable of  holding  a  supply  of 


BE-ISSUB. 

"  Figure  1  represents  a  side 
elevation  of  this  invention. 
Fig.  2  is  a  sectional  plan  or  top 
view  of  the  same.  Similar 
letters  of  reference  indicate 
like  parts.  This  invention 
consists  in  a  revolving  type- 
wheel,  arranged  in  a  suitable 
handle,  in  combination  with 
an  ink-roller,  in  such  a  man- 
ner that,  by  carrying  said  type- 
wheel  over  the  cover  of  a  box, 
or  over  any  other  surface,  the 
types  on  said  wheel  produce 
an  impression,  and  the  mark- 
ing of  a  box  or  other  article 
can  be  effected  neatly  and  dis- 
tinctly, with  little  loss  of  time. 
The  ink-roller  shown  in  th^ 
draioings  is  composed  of  a  hol- 
low cylindrical  reservoir,  per- 
forated with  small  holes,  and 
surrounded  by  a  strip  of  cloth 
or  other  absorbent  material,  so 
that  the  same  is  capable   of 
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ink  for  a  large  number  of  itn- 
preedonB.  The  type-wheel  is 
provided  with  yielding  rims 
or  flanges,  made  of  india  rub- 
ber or  other  elastic  material, 
BO  that  the  types  can  be  de- 
pressed on  the  surface  to  be 
marked,  with  the  requisite 
force  to  produce  the  desired 
impression, 


and  a  coiled  or  other  spring  is 
applied  to  said  type-wheel  in 
such  a  manner  that  it  carries 
the  same  back,  after  each  im- 
pression, to  the  starting  point, 
and  thereby  the  types  are 
brought  in  contact  with  the 
ink-roller,  and  supplied  with 
the  requisite  quantity  of  ink 
for  the  subsequent  impression, 
and,  furthermore,  the  type- 
wheel  readjusts  itself  in  the 
required  position  for  starting. 
A  represents  a  wheel,  made 
of  cast  iron  or  other  suitable 
material,  and  arranged  so  that 
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holding  a  supply  of  ink  for  a 
large  number  of  impressions* 
The  type-wheel  is  provided 
with  rims  or  flanges,  j5>r^/ira- 
hJy  made  of  india  rubber  or 
other  elastic  material,  so  that 
the  types  can  be  depressed  on 
the  surface  to  be  marked,  with 
the  requisite  force  to  produce 
the  desired  impression.  The 
rims  or  Jlanges  serve  to  keep 
the  surface  of  the  types  in  a 
plane  jparallel  with  the  sur- 
face to  be  marked^  which  is 
otherwise  often  difficvU^  ow- 
ing to  the  different  lengths  of 
lines  of  iype^  or  the  posi- 
tion of  the  type  at  the  side  of 
the  surface  of  the  typcrwhed. 
It  is  also  advantageous  to  use 
a  coiled  or  other  spring,  which, 
when  applied  to  said  type- 
wheel,  is  arranged  to  carry 
the  same  back,  after  each  im* 
pression,  to  the  starting  point, 
and  thereby  the  types  are 
brought  in  contact  with  the 
ink-roller,  and  supplied  with 
the  requisite  quantity  of  ink 
for  the  subsequent  impression, 
imd,  furthermore,  the  type- 
wheel  readjusts  itself  in  the 
required  position  for  starting. 
A  represents  a  wheel,  made 
of  cast  iron  or  other  suitable 
material,  and  arranged  so  that 
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the  desired  types  can  be  ap- 
plied to  or  inserted  in  its  per- 
iphery, either  permanently  by 
means  of  a  strip  of  copper  or 
other  suitable  material,  or  so 
that  said  types  can  be  changed 
at  pleasure.  This  type-wheel 
is  mounted  on  an  axle,  a, 
which  has  its  bearings  in  a 
forked  handle,  B,  and  it  is 
provided  with  projecting 
^g^  ij  fnade  ofindia  rui- 
her  or  other  sqft  and  elastic 
materialy  so  that  by  pressing 
the  wheel  down  upon  the  sv/r- 
face  to  he  marked  the  types 
are  brought  in  contact  with 
Boid  surface  unth  the  requi- 
site force  to  produce  the  de- 
sired impression. 

As  the  wheel  revolves,  the 
types  on  its  circumference 
come  in  contact  with  the  sur- 
face of  the  ink-roller  C,  which 
ifi  mounted  on  an  axle,  c,  hav- 
iQg  its  bearings  in  the  extreme 
ends  of  the  forked  handle  B. 
Suitable  springs,  d,  draw  the 
ink-roller  toward  the  type- 
wheel,  and,  by  disconnecting 
said  springs,  the  ink-roller  can 
be  removed  from  its  seat. 


SB-ISSUB. 

the  desired  types  can  be  ap- 
plied to  or  inserted  in  its  per- 
iphery, either  permanently  by 
means  of  a  strip  of  copper  or 
other  suitable  material,  or  so 
that  said  types  can  be  changed 
at  pleasure.  This  type-wheel 
is  mounted  on  an  axle,  a, 
which  has  its  bearings  in  a 
forked  handle,  B,  and  it  is 
provided  with  projecting 
flanges,  h. 


As  the  wheel  revolves,  the 
types  on  its  circumference 
come  in  contact  with  the  sur- 
face of  the  ink-roller  C,  which 
is  mounted  on  an  axle,  &,  hav- 
ing its  bearings  in  the  extreme 
ends  of  the  forked  handle  B. 
Suitable  springs,  d,  draw  the 
ink-roller  toward  the  type- 
wheel,  and,  by  disconnecting 
said  springs,  the  ink-roller  can 
be  removed  from  its  seat. 
JEdch  end  of  the  fork  of  the 
handle  has  two  slots — one 
long  and  the  other  short — 
which  fonn  main    and  sec- 
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Said  ink-roller  may  be  made 
solid,  similar  to  ordinary 
printers'  rollers;  but  1  prefer 
to  frtUke  the  mme  of  a  hollow 
cylindrical  reservoir,  «,  to 
which  access  can  be  had  by 
removing  one  of  its  heads. 
This  reservoir  is  perforated 
with  a  large  number  of  small 
holes,  cmd  it  is  surrounded  by 
a  strip,  y,  of  cloth  or  other  ab- 
sorbent material.  JBy  these 
means,  a  large  supply  of  ink 
can  be  carried  in  the  roUer, 
and  the  marking  wheel  pro- 


BE-ISSUE. 

ondwry  hearings  for  the  jour- 
nals of  the  inking  roUer. 
When  it  is  desired  that  the 
rhller  and  wheel  should  be  in 
contact,  the  Journals  of  the 
former  should  he  in  the  long 
slots,  as  shovm  in  the  draw- 
ing, which  represents  the  roU- 
er  in  its  normal  position; 
hut  as  it  is  sometimes  neces- 
sary that  th»  marking  whed 
and  roller  should  receive  in- 
dependent of  each  other,  as 
when  ^  distributing '  ink  on  the 
latter,  or  when  it  is  being 
used  on  a  separale  fiat  form, 
or  when  either  the  wheel  or 
the  roller,  or  hoth,  are  heing 
cleaned,  then  the  journals  of 
the  latter  should  he  placed  in 
the  short  slots  or  secondary 
hearings.  Said  ink-roller  may 
be  made  solid,  similar  to  ordi- 
nary printers'  rollers;  but  I 
huve  shown  in  the  drawings  a 
hollow  cylindrical  reservoir,  e, 
to  which  access  can  be  had  by 
removing  one  of  its  heads. 
This  reservoir  is  perforated 
with  a  large  number  of  small 
holes.  The  roller  is  stir- 
rounded  by  a  strip,  F,  oi^ 
doth,  or  other  absorbent  ma- 
terial. By  means  of  the  res- 
ervoir,  if  used,  a  large  supply 
of  ink  can  be  carried  in  the 
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duces  a  nnmber  of  impres- 
sions before  it  is  necessary  to 
re-charge  the  same.  A  spring, 
^,  applied  to  the  axle  of  the 
wheel  A,  (see  Fig.  1,)  carries 
the  same  back  nntil  the  stad 
A  in  the  wheel  comes  in  con- 
tact with  a  pin,  t,  projecting 
from  the  inner  surface  of  the 
forked  handle.  By  this  stud 
and  pin  the  starting  point  of 
the  wheel  is  defined,  and,  by 
the  action  of  the  spring,  the 
wheel  is  carried  back  to  this 
starting  point  after  each  oper- 
ation. In  moving  back,  the 
types,  being  in  contact  with 
the  ink-roUer,  are  supplied 
with  the  requisite  quantity  of 
ink  for  the  subsequent  opera-, 
tion.  It  is  obvious  that  the. 
starting  point  of  the  type- 
wheel  can  be  determined  by 
other  means  besides  the  stud 
A  and  pin  i.  By  this  simple 
device  a  lai^  number  of  boxes 
or  other  packages  can  be 
Qiarked  neatly  and  distinctly 
with  great  dispatch. 


SS-ISSUB. 

roUer,  and  the  marking  wheel 
produces  a  number  of  impres- 
sions before  it  is  necessary  to 
re-charge  the  same.  A  spring, 
g,  applied  to  the  axle  of  the 
wheel  A,  (see  Fig.  1,)  carries 
the  same  back  until  the  stud  h 
in  the  wheel  comes  in  contact 
with  a  pin,  i',  projecting  from 
the  inner  surface  of  the  forked 
handle.  By  this  stud  and  pin 
the  starting  point  of  the  wheel 
is  defined,  and,  by  the  action 
of  the  apriiig,  the  wheel  is 
carried  back  to  this  starting 
point  after  each  operation.  In 
moving  back,  the  types,  being 
in  contact  with  the  ink-roller, 
are  supplied  with  the  requisite 
quantity  of  ink  for  the  subse- 
quent operation.  It  is  obvi- 
ous that  the  starting  point  of 
the  type-wheel  can  be  deter- 
mined by  other  means  besides 
the  stud  A  and  pin  i.  By  this 
simple  device  a  lai^e  number 
of  boxes  or  other  packages  can 
be  marked  neatly  and  dis- 
tinctly with  great  dispatch. 
/  am  aware  that  a  patent 
was  granted  Ed/win  Crawley ^ 
dated  Jvly  8,  1856,  in  which 
was  shown  a  handle  holding 
a  type-whed  and  several  i/nh- 
ing  roUerSy  O/rranged  with  a 
distributing  hand.    This  I  do 
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I  claim  as  new  and  desire 
to  secure  by  letters  patent : 

1.  The  comhinatian  of  the 
type-wheel  Ay  inking  ToUer  C, 
and  ink  reservoir  «,  aU  con- 
sl/ructedy  arranged  amd  oper- 
ating as  specified. 

2.  ITie yielding flangeshy on 
type-njohed  -4,  constructed  a/nd 
operating  svistantiaUy  as 
am.dfor  the  purpose  described. 

3.  The  spring  gr,  applied  in 
combination  vnth  the  type- 
wheel  Ay  stvd  A,  amd  pvn  i, 
or  their  equivalents^  suhstan- 
tiaUy  as  and  for  the  purpose 
setfoHh:' 


BE-IS8T7E. 

not  daim  /  but  I  claim  as  new 
and  desire  to  secure  by  letters 
patent : 

1.  The  combination,  with  a 
frame  and  handle,  of  a  type- 
wheel  provided  with  a  stud- 
pin,  for  defining  the  ^rting 
and  stopping  points,  and  an 
inking  roller,  constructed 
and  operating  substantially  as 
specified. 

2.  The  combination,  with  a 
handle,  of  a  type-wheel  pro- 
vided with  flanges,  for  keep- 
ing the  plane  of  the  type  par- 
allel with  the  sfwrface  of  the 
article  to  be  marked. 

8.  A  type-wheel,  provided 
with  yielding  flanges,  con- 
structed and  operating  sub- 
stantially as  and  for  the  pur- 
pose described. 

4.  A  spring,  in  combina- 
tion with  a  type-wheel  and 
step  pin,   or  its    equivalent, 

for  retracting  the  type-wheel 
to  its  startinq  point,  subsian^ 
tially  as  and  for  the  purpose 
set  forth. 

5.  The  combination  of  a 
type-wheel  with  a  combined 
inking  roller  and  ink  resetr 
voir,  constructed  suhstantiaUy 
as  and  for  the  purpose  de- 
scribed. 

6.  The    combination  of  a 
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handle  and  type-wheel  with  a 
springy  for  retracting  the  type- 
wheel  to  its  starting  pointy 
substantially  as  described,   • 

7.  Ill  combination  with  an 
inking  roller  and  its  usual 
bearingsj  secondary  bearings 
so  arranged  that  the  roller 
may  revoJ/oe  imdependenily  of 
the  wheely  substantially  as  set 
f(yrth:\ 
Tbe  answer  in  this  case  alleges  that  the  surrender  of  the 
original  patent  was  not  made  on  account  of  any  defect  or  in- 
BuflBciency  of  the  specification,  but  with  the  fraudulent  de- 
sign of  enlarging  the  claims,  so  as  to  embrace  inventions  not 
made  by  Holt  prior  to  the  time  when  the  original  patent  was 
issued,  and  which  are  not  embraced  therein ;  that  the  re-issue^ 
in  its  description  and  claims,  embraces  matters  claimed  there- 
in as  the  invention  of  Holt,  which  were  not  invented  by  him 
prior  to  the  issue  of  the  original  patent,  and  which  are  not  de- 
scribed or  alluded  to  therein,  such  enlargement  of  the  claims 
of  the  re-issue  being  produced  substantially  by  the  insertion 
of  claims  1,  2  and  7,  which  embrace  now  matter  not  shown  in 
the  claims,  specification,  model  or  drawing  of  the  original 
patent;. and  that  the  re-issued  patent  is  for  a  difierent  inven- 
tion from  the  original  patent,  and  is  void. 

The  only  claims  in  the  re  issue  which  it  is  now  contended 
have  been  infringed  are  claims  2  and  3.  In  tlie  specification 
of  the  original  patent,  what  is  said  about  the  flanges  is  this : 
"  The  type- wheel  is  provided  with  yielding  rims  or  flanges, 
made  of  india  rubber,  or  other  elastic  material,  so  that  the 
^^pes  can  be  depressed  on  the  surface  to  be  marked,  with  the 
requisite  force  to  produce  the  desired  impression.  *  *  * 
This  type-wheel  *  *  *  is  provided  with  projecting 
flanges,  J,  made  of  india  rubber  or  other  soft  and  elastic  ma- 
terial, so  that,  by  pressing  tiie  wheel  down  upon  the  surface 
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to  be  marked,  the  types  are  brouglit  in  contact  with  said  enir- 
face,  with  the  requisite  force  to  produce  the  desired  imprea- 
fiion."  The  claim  based  on  the  above  descriptive  matter  is 
claim  2  of  the  original,  as  follows :  "  2.  The  yielding  flanges 
bj  on  type^wheel  A,  constructed  and  operating  substantially 
as  and  for  the  purpose  described."  The  foregoing  descrip- 
tive matter  is  altered  in  the  specification  of  the  re-issue  to  the 
following :  '^  The  type- wheel  is  provided  with  rims  or  flanges, 
perferably  made  of  india  rubber  or  other  elastic  material,  so 
that  the  types  can  be  depressed  on  the  surface  to  be  marked, 
with  the  requisite  force,  to  produce  the  desired  impression. 
The  rims  or  flanges  serve  to  keep  the  surface  of  the  types  in 
a  plane  parallel  with  the  surface  to  be  marked,  which  is  other- 
wise often  diflScult,  owing  to  the  different  lengths  of  lines  of 
type,  or  the  position  of  the  type  at  the  side  of  the  surface  of 
lie  type-wheel.  *  *  *  This  type-wheel  *  *  *  is 
provided  with  projecting  flanges,  J."  The  claims  of  the  re- 
issue, based  on  the  foregoing  descriptive  matter  in  it,  are  these : 
"2.  The  combination,  with  a  handle,  of  a  type-wheel  pro- 
vided with  flanges,  for  keeping  the  plane  of  the  type  parallel 
with  the  surface  of  the  article  to  be  marked.  3.  A  type* 
wheel,  provided  with  yielding  flanges,  constructed  and  oper- 
ating substantially  as  and  for  the  purpose  described." 

There  is  in  the  original  a  distinct  statement  that  the  flanges 
are  made  of  india  rubber  or  other  elastic,  yielding  material, 
and  there  is  no  suggestion  that  they  can,  consistently  with  the 
ideas  of  the  inventor,  be  made  of  any  non-elastic,  non-yielding 
material.  They  are  also  stated  to  be  projecting  flanges.  This 
expression,  with  nothing  more,  would  be  satisfled  by  flanges 
projecting  from  and  beyond  the  face  of  the  type-wheel,  and 
would  not  necessarily  mean  that  the  flanges  should  project  to 
a  distance  beyond  the  line  of  the  impression  faces  of  the 
types.  But  the  expression  is,  that  they  are  projecting  flanges 
made  of  elastic  material,  '^  so  thatj  by  pressing  the  wheel  down 
on  the  surface  to  be  marked,  the  types  are  brought  in  contact 
with  said  surface  with  the  requisite  force  to  produce  the  de- 
sired impression."    This  clearly  implies,  that,  until  the  wheel 


AUGUST,   1882.  77 


Holt  V,  Eeeler. 


18  pressed  down  on  the  surface  to  be  marked,  the  types  are  ont 
of  contact  with  that  snrf  ace,  becanse  they  are  raised  above  it^ 
by  reason  of  the  fact  that  the  flanges  project  further  from  the 
face  of  the  wheel  than  the  types  project  from  said  face,  and 
that,  by  reason  of  the  fact  that  the  flanges  are  elastic  and  yield- 
ing, the  pressing  down  of  the  wheel  will  cause  the  flanges  to  be 
compressed  and  to  yield,  and  will  allow  the  types  to  come  into 
contact  with  the  surface  to  be  marked.  It  is  true  that  figure 
2,  of  the  drawings  of  the  original  patent,  shows  the  face  of  the 
type  projecting  from  the  wheel  to  a  greater  distance  than  the 
flanges  project  from  it.  But  in  figure  2,  of  the  drawings  of 
the  re-issue,  the  face  of  the  type  does  not  appear  to  project 
from  the  wheel  to  a  greater  distance  than  the  flanges  project 
from  it.  Mr.  Stark,  an  expert  for  the  defendants,  testifies  that 
figure  2,  of  the  drawings  of  the  re-issue,  shows  the  flanges  to 
project  more  than  the  type,  and  that  if  they  did  not  the  types 
could  not  be  "  depressed  on  the  surface  to  be  marked,"  to  ac- 
complish the  result  set  forth  in  the  specification.  On  the  other 
hand,  Mr.  Eobertson,  an  expert  for  the  plaintilSs,  testifies  that 
he  thinks  the  drawings  of  the  re-issue  are  intended  to  repre- 
sent the  type  as  on  or  about  the  same  level  as  the  flanges; 
that  the  word  "  depressed,"  in  the  connection  in  which  it  is 
used,  means  that  the  type  must  be  depressed  into  the  surface 
of  the  material ;  and  that  this,»  where  hard  types  were  used, 
would  necessitate  the  yielding  of  the  flanges.  It  is  very  clear, 
however,  that  where  hard  types  are  used  with  elastic  flanges,  in 
the  Holt  wheel,  the  flanges  must  project  to  some  extent  beyond 
the  faces  of  the  types,  in  order  to  be  operative  as  elastic  flanges, 
unless  the  hard  types  enter  the  material  that  is  being  marked* 
Nothing  is  said,  in  the  original  specification,  as  to  the  material 
of  which  the  types  are  to  be  made,  whether  of  hard  metal  or 
of  elastic  material,  but  it  is  shown  that  the  model  deposited 
by  Holt  in  the  Patent  Office,  with  his  original  application, 
showed  types  of  hard  metal,  with  elastic  flanges.  It  must, 
therefore,  be  held  that  the  original  patent  admitted  of  the  use 
of  hard  types  with  elastic  flanges.  This  being  so,  it  follows 
that  the  elastic  flanges  must  have  been  intended  to  project  be- 
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jond  the  faces  of  hard  types,  in  order  to  be  operatiye,  and 
that  such  is  the  meaning  of  the  language  of  the  original  speci- 
fication. That  that  language  was  so  understood  at  the  time 
by  the  inventor,  is  stated  by  him  in  his  testimony.  He  says 
that  when  the  original  specification  was  submitted  to  him  by  his 
solicitor,  he  objected  to  that  part  of  it  which  aays  ^^  that  force 
is  required  to  bring  the  printing  surface  down  to  a  level,  or 
below  the  flexible  bearers,  so  that  an  impression  could  be 
taken,  calling  his  attention  to  the  fact  that  the  bearers  in  the 
model  were  no  higher  than  the  face  of  the  type."  He  says 
that  the  elastic  flanges  in  the  filed  model  projected  so  as  to  be 
on  a  line  with  the  face  of  the  metal  types.  Yet  the  specifica- 
tion was  allowed  to  go  out  in  that  shape.  The  inventor  does 
not  seem  to  have  used  rigid  flanges  until  after  the  original 
patent  was  issued,  or  to  have  had  any  idea,  when  he  obtained 
his  original  patent,  of  using  rigid  flanges.  One  object  in  ob- 
taining the  re-issue  clearly  was  to  procure  a  claim  which 
should  cover  flanges,  whether  rigid  or  not,  in  connection  with 
a  handle,  while  retaining  the  claim  to  a  type-wheel  with  yield- 
ing flanges,  such  as  the  original  pat^it  describes. 

One  form  of  the  defendants'  wheel  has  rigid  flanges,  which 
do  not  project  to  a  distance  as  far  as  the  faces  of  the  type. 
In  this  form  of  wheel  there  is  a  border  around  the  types,  but 
it  is  a  part  of  the  types,  and  is  inked  and  an  impression  taken 
from  it,  and  it  is  not  a  flange,  in  the  sense  of  the  Holt  patent, 
although  it  is  elastic,  the  types  being  elastic  and  the  flangefl 
being  rigid.  In  the  other  form  of  the  defendants'  wheel, 
called  the  Barnes  and  Allen  wheel,  the  elastic  border  is 
omitted,  the  types  being  elastic  and  the  flanges  being  rigid, 
and  not  projecting  as  far  as  the  face  of  the  types.  Neither  of 
these  forms  of  wheel  would  have  infringed  claim  2  of  the 
original  patent.  Nor  does  either  of  them  infringe  claiiQ  3  of 
the  re-issue.  They  do  infringe  claim  2  of  the  re-issue,  as 
it  stands,  because  they  have  a  handle  and  rigid  flanges  which 
keep  the  plane  of  the  type  parallel  with  the  surface  of  the  ar- 
ticle to  be  marked,  if  claim  2  can  be  construed  as  covering 
any  flanges  but  such  as  were  shown  in  the  original  patent. 

The  original  patent  waa  granted  in  January,  1866.    The 


AFGU8T.   1882.  79 


Holt  9.  Keeler. 


re-iflsne  was  applied  for  in  March,  1875,  and  granted  in  Octo- 
ber, 1875.  If  there  was  any  error  in  the  original  patent  in 
not  setting  forth  and  claiming  rigid  flanges,  or  in  stating  that 
the  flanges  were  to  be  elastic,  and  were  to  be  so  arranged  that 
the  types  were  to  be  ont  of  contact  with  the  surface  to  be 
marked  nntil,  by  the  yielding  of  the  flanges,  through  pressing 
down  the  wheel,  the  types  would  be  brought  in  contact  with 
such  surface,  the  error  was  a  plain  one,  apparent  at  once  to 
the  patentee,  and  as  capable  of  being  promptly  corrected  then 
as  after  a  lapse  of  more  than  9  years.  Meantime,  the  man- 
ufacture of  wheels  substantially  the  same  as  those  of  the  de- 
fendants had  been  entered  upon,  they  being  no  infringement 
of  any  claim  of  the  original  patent  in  respect  to  flanges.  In 
yiew  of  all  these  facts,  claim  2  of  the  re-issue  cannot  be  up- 
held as  a  claim  covering  rigid  flanges  such  as  the  defendants 
use.  The  decisions  to  this  effect  are  numerous.  {Bell  y. 
Langles,  102  U.  S.y  128 ;  M/g.  Go.  v.  Zadd,  Id.,  408;  Mfg. 
Co.  Y.  Corbiny  108  Id.,  786;  MiUer  v.  Braaa  Co.,  104  Id., 
850;  Ba/rUz  v.  Frantz,  105  Id.,  160;  Mathews  v.  Maohvne 
Co.^  Id.,  54 ;  Johnsofi  v.  Railroad  Co.,  Id.,  539.) 

It  appears  that  the  inventor  held  the  legal  title  to  his  pat- 
ent for  more  than  5  years  after  it  was  issued,  pending  the  use 
of  it  by  the  Secombe  Company  for  a  royalty  on  each  wheel. 
It  does  not  appear  that  he  was  not  at  full  liberty  to  apply  for 
a  re-issue  of  it. 

In  addition  to  what  has  been  said  about  the  defendants' 
wheel  with  the  elastic  border,  it  may  be  said  that  it  extends 
wholly  around  the  types,  and  does  not  compass  the  entire 
<sircnmf  erence  of  the  wheel,  and  has  the  same  operation  which 
types  in  the  same  place  would  have,  and  its  face  is  on  the 
same  plane  with  the  faces  of  the  types,  and  it  is  a  part  of 
the  printing  surface.  In  all  these  respects  it  differs  from 
what  is  described  in  the  original  specification  of  Holt. 

It  follows,  from  these  views,  that  the  bill  must  be  dis- 
niiflsed,  with  costs. 


George  W.  Hey,  for  the  plaintiffs. 
James  A.  Allen,  for  the  defendants. 
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Sarah  LbFbyer  and  John  A.  Niohols 
E.  Bebongton  &  Sons.  In  Equity. 

dAim  I  of  letters  patent,  No.  206,198,  granted  to  Daniel  M.  Le  Ferer,  June 
26th,  1878,  for  an  "  improvement  in  breech-loading  fire-arms,"  namely :  "  1. 
In  breech-loading  fire-arms,  the  projection  k,  formed  with  square  shoolders 
on  its  sides,  in  combination  with  the  recoil  plate,  provided  with  a  oorrespood- 
ing  recess,  the  shoolders  on  said  projection  and  on  the  recess  being  carved  m 
the  arc  of  a  circle  stnick  from  the  pivot  on  which  the  barrels  turn,  substan- 
tially as  and  for  the  purposes  described,"  is  not  infringed  by  a  breech-IoadlDg 
fire-arm  in  which  there  is  a  projection  having  square  shoulders,  exteoding 
backward  from  the  rear  end  of  the  barrels,  and  fitting  into  a  oorresponding 
recess  in  the  recoil  plate,  but  in  which  the  shoulders  are  not  cnryed,  but  are 
straight  and  tangential  to  the  line  of  movement 

(Before  Blatghtobd,  J.,  Northern  IMstrict  of  New  York,  August  4th,  1882.) 

Blatohford,  J.  This  rait  is  brought  on  letters  patent, 
No.  205,198,  granted  to  Daniel  M.  Le  Fever,  June  25th,  1878, 
for  an  "improvement  in  breech-loading  fire-arms."  The 
specification  states  the  object  of  the  invention  to  be  "  to  give 
a  more  perfectly  fitting  and  permanent  connection  between 
the  barrels  and  breech-piece  than  has  heretofore  been  effected, 
with  greater  security,  and  less  liability  of  the  breech  and  barrels 
springing  apart.  The  barrels  are  connected  with  the  breech- 
,  piece  by  means  of  certain  hooks  on  the  under  side  of  the 
barrels,  that  are  brought  in  contact  with  pins  passing  horizon- 
tally through  the  mortise  in  the  breech-piece  below  the  barrels, 
a  part  of  which  devices  are  old,  and  have  already  been  pat- 
ented." The  specification  then  goes  on  to  describe  the  in- 
ventor's "  improvements  thereon."  Only  one  of  them  is  of 
importance  in  this  suit.  It  is  described  thus :  "  As  a  further 
security,  a  projection,  i,  extends  backward  from  the  rear  end 
of  the  barrels,  and  fits  into  a  corresponding  recess  in  the  recoil 
plate,  similar  to  some  other  arms,  the  important  difference 


AUGUST,  1882.  81 


Le  Feyer  v.  Remin^on. 


being  that  the  projection,  i,  haa  square  shonldere  on  its  front 
face,  as  clearly  seen  in  Fig.  2,  which  are  cut  to  the  curve  of  a 
circle  centering  on  pivot  d\  corresponding  with  the  shoulders 
in  the  recess  in  the  recoil-plate.  This  form  of  shoulder,  in- 
stead of  being  rounded  or  wedged,  as  heretofore  made,  which 
allows  the  barrels  a  spring  off  from  the  recoil  in  firing,  se- 
curely locks  the  parts  together."  The  pivot,  (T,  is  the  pivot- 
pin  on  which  the  barrels  turn  when  their  rear  ends  are  thrown 
up.  The  claim  founded  on  the  above  description,  and  which 
is  the  claim  alleged  to  have  been  infringed  by  the  defendant, 
is  as  follows :  "1.  In  breech-loading  fire-arms,  the  projection 
Ij  formed  with  square  shoulders  on  its  sides,  in  combination 
with  the  recoil-plate,  provided  with  a  corresponding  recess, 
the  shoulders  on  said  projection  and  on  the  recess  being  curved 
in  the  arc  of  a  circle  struck  from  the  pivot  on  which  the 
barrels  turn,  substantially  as  and  for  the  purposes  described." 
In  the  defendant's  fire-arm  there  is  a  projection  extending 
backward  from  the  rear  end  of  the  barrels  and  fitting  into  a 
corresponding  recess  in  the  recoil-plate.  The  projection  has 
square  shoulders,  that  is,  their  horizontal  section  is  a  right  angle. 
But,  instead  of  being  curved  in  the  arc  of  a  circle  struck  from 
the  pivot  on  which  the  barrels  turn,  the  shoulders  are  straight 
and  tangential  to  the  line  of  movement.  In  both  the  plaint- 
i£b'  and  the  defendant's  arms  the  shoulders  come  up  to  the  top 
surface  of  the  barrels.  It  is  contended  for  the  plaintiffs  that 
the  curving  of  the  shoulders  is  immaterial  and  non-essential 
to  the  operation  of  the  device,  and  that  the  invention  really 
consists  in  the  square  shoulders  coming  up  to  the  top  surface 
of  the  barrel.  Evidence  to  show  this  has  been  introduced  on 
the  part  of  the  plaintiffs,  and  evidence  to  show  the  contrary 
has  been  introduced  on  the  part  of  the  defendant.  It  is  very 
dear  that  the  vertical  form  of  the  shoulders  is  made  an 
element  of  the  claim  by  distinct  language,  and,  as  that  form 
ifl  a  curve  in  the  arc  of  a  circle  struck  from  the  pivot  on 
which  the  barrels  turn,  and  is  not  found  in  the  defendant's 
arm,  the  plaintiffs  contend  that  the  rectilinear  shoulders  in 
Vol.  XXI.— 6 
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that  arm  are  the  equivalents  mechanically  of  the  curved 
should ers  of  the  patent. 

If  the  claim  had  been  intended  to  be  a  claim  broadly  to 
square  shoulders,  without  reference  to  their  vertical  form,  it 
would  have  been  easy  to  make  such  a  claim.  But  the  claim 
industriously  introduces  the  element  of  the  vertical  curving. 
The  inventor  must  have  regarded  that  aa  a  material  el^nent, 
and  those  who  claim  under  the  patent  cannot  now  be  heard 
to  say  that  it  is  immaterial.  The  question  cannot  now  be  left 
for  the  domain  of  testimony.  It  is  determined  by  the  daim. 
Otherwise,  the  plaintiffs  are  put  in  the  position  of  avening 
that  the  specification  contains  more  than  is  necessaiy  to  pro- 
duce the  desired  effect,  and  it  is  impossible  to  escape  the 
conclusion  that  this  was  done  for  the  purpose  of  deceiving  the 
public,  because,  the  presumption  is,  that  the  daim  would  not 
have  been  allowed  in  any  broader  form  than  that  in  which  it 
appears.  The  patent  to  Gundersen,  of  December  30th,  1873, 
shows  a  barrel  constructed  with  an  extension  rib,  on  which  are 
formed  shoulders  which  are  rectangular  in  a  lateral  direction, 
and  engage  with  corresponding  shoulders  on  the  recoil-plate. 
All  the  shoulders  are  rectilinear  in  a  direction  about  tangential 
to  the  line  of  movement  at  its  intersection  with  the  upper 
edge  of  the  barrel.  They  do  not  extend  to  the  top  surface  of 
the  barrel,  but  are  covered  by  the  extension  of  the  rib.  In 
view  of  the  Gundersen  patent,  there  was  no  ground  for  Le 
Fever  to  claim  shoulders  rectangular  in  their  horizontal  ctobb 
section,  and  extending  out  to  the  top  surface  of  the  barrel, 
without  reference  to  their  vertical  form.  There  would  have 
been  no  invention  in  merely  prolonging  the  upward  extent  of 
the  shoulders..  So,  the  curved  vertical  form  of  the  shoulders 
was  introduced  in  connection  with  their  being  square.  So  far 
as  appears,  the  first  claim  was  novel,  and  is  valid,  but  it  is  not 
infringed  by  the  defendant,  because  in  its  arm  the  shoulderB 
are  rectilinear. 

The  bill  is  dismissed,  with  costs. 


George  W.  JSey,  for  the  plaintiffs. 
Thomas  Richardson^  for  the  defendant. 
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BOBEBT  WaLLAOB 

Joes  H.  I^otbs  and  others,  pabtnebs  under  the  name  ov 
The  Oneida  Communitt.    In  Eqtjitt. 

Chim  1  of  letters  patent.  No.  220,002.  granted  to  Robert  Wallace,  September 
28d,  1879,  for  improyemeota  in  the  process  of  manufactaring  spoons  and  forks, 
namely :  **  1.  The  method  or  process  of  manufacturing  forks  or  spoons  from 
bomogeneoiis  steel,  consisting,  essentially,  in  the  following  steps :  first,  in 
cutting  the  blanks  of  the  desired  siie  and  form;  second,  in  imparting  a  smooth 
sorfiMe  to  the  blank;  third,  in  applying  adhesiye  sabstance,  soch  as  tarpen- 
tine,  to  the  blanks  or  rolls,  or  both,  preparatory  to  rolling,  and  afterward 
cold-rolling  the  blanks  to  impart  the  desired  thickness  to  the  different  por- 
ticos thereof;  fourth,  in  annealing  the  cold-rolled  blanks  in  air-tight  recep- 
tides;  fifth,  in  stamping,  shaping  and  plating  the  blanks  to  form  the  com- 
pleted article,  sabstantially  as  hereinbefore  set  forth,"  is  valid. 

The  dauns  of  letters  patent^  No.  220,008,  granted  to  Robert  Wallace,  September 
2Sd,  1879,  for  improrements  in  spoons  and  forks,  being  for  the  product  ra- 
nhrng  from  the  employment  of  the  process  coYcred  by  claim  1  of  said  letters 
pttant,  No.  220,002,  is  yalid. 
iltfaoi^  the  result  is  attained  by  a  succession  of  processes  separately  old,  they 
had  not  been  practically  grouped  together  in  the  order  employed  by  Wallace, 
and  there  was  patentable  novelty  in  his  process. 

(Befcre  SmnuN,  J.,  Connecticut^  August  Vth,  1882.) 

SHmcAN,  J.  This  is  a  bill  in  eqaity,  to  restrain  the  de- 
fendants from  the  alleged  infringement  of  letters  patent  to 
Robert  Wallace,  as  inventor,  No.  220,002,  for  improvements 
in  the  process  of  mannf actnring  spoons  and  forks,  and  also  of 
letters  patent  to  said  Wallace,  No.  220,003,  for  improvements 
in  spoons  and  forks.  The  former  patent  was  for  the  process 
of  manufacturing  silver  plated  spoons  and  forks  from  homo- 
geneons  steel ;  the  latter  was  for  the  product  from  such  pro- 
cess.   Each  patent  was  dated  September  23d,  1879. 

The  nature  of  the  invention,  as  claimed  bj  the  patentee, 
*nd  the  precise  thing  for  which  letters  patent  were  granted, 
^^  be  best  nnderstood  by  quoting  his  description  in  the  speci- 
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fication  of  the  process  patent":   "  This  invention  relates  to  an 
improved  process  for  the  manufacture  of  spoons  and  forks, 
consisting  of  inferior  metal  plated  with  precious  metal,  usual- 
ly silver,  the  object  being  to  produce  spoons  and  forks  which 
shall  be  of  small  initial  cost,  of  great  durability,  and  suscepti- 
ble of  a  highly  finished  and  ornamented  surface.    Spoons  and 
forks,  resembling  silver  in  their  finish,  ornamentation  and 
general  appearance,  have  ordinarily  been  made  of  an  alloy 
largely  composed  of  copper  and  zinc,  known  in  the  arts  as 
'  German  silver,'  and  of  other  metals  or  alloys  of  similar  com- 
position, which  could  be  rolled  and  stamped  with  as  much 
facility  as  silver.     Sheet  and  cast  iron  have  also  been  largely 
used  in  the  manufacture  of  a  cheap  article  of  spoons  and  forks,, 
and  such  articles  of  table  ware  have  usually  been  provided  with 
a  coating  of  tin ;  but  spoons  and  forks  made  of  iron  could  not 
compete,  in  their  finish  and  appearance,  with  spoons  and  forks 
made  of  German  silver  or  similar  alloys,  and  such  articles  form 
a  distinct  class*  of  manufacture.     I  am  also  aware  that  spoons 
and  forks  have  long  been  made,  in  whole  or  in  part,  of  steel, 
and  in  some  cases  the  articles  have  been  plated  with  precious 
metal,  and  hence  I  make  no  broad  claim  to  spoons  or  forka 
made  either  of  iron  or  steel,  as  my  invention  consists  in  an 
improved  process  for  the  manufacture  of  spoons  and  forks  of 
homogeneous  steel,  whereby  the  finished  article  is  possessed 
of  all  the  desirable  and  valuable  characteristics  of  silverware 
in  its  appearance,  finish,  ornamentation,  strength  and  durabil- 
ity, while  it  is  much  lighter  in  weight,  and  can  be  produced 
at  a  much  lower  cost,  than  the  ordinary  articles  of  silverware. 
German  silver  and  similar  alloys  are  adapted  to  be  rolled  and 
stamped  with  the  same  facility  as  silver ;   but  homogeneous 
steel  requires  more  than  four  times  the  pressure  imparted  to  • 
German  silver  before  the  homogeneous  steel  can  be  made  to 
flow  into  the  fine  and  deep  recesses  of  that  portion  of  the  dies 
for  producing  the  desired  ornamentation,  and  hence  the  ordi- 
nary process  resorted  to  in  the  manufacture  of  German  silver 
spoons  and  forks  is  wholly  impracticable  if  it  is  desired  to  em- 
ploy homogeneous  steel  in  the  manufacture  of  such  articles.    I 
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mQ  now  proceed  to  describe  the  yarions  steps  for  carrying  my 
improved  process  into  effect.     The  homogeneous  steel  is  first 
rolled  into  sheets  of  the  desired  width,  length  and  thickness, 
and  from  such  sheets  the  blanks  a  a  are  cut,  as  illustrated  in 
Fig.  1,  whereby  the  material  is  economized  and  wastenscrap 
avoided.    The  blanks  a  a  are  then  rolled  to  extend  the  same, 
and  to  impart  varying  thicknesses  to  different  portions  of  the 
blank,  as  shown  in  Fig.  2.    The  blanks  are  rolled  cold,  and,  as 
heretofore  stated,  when  the  blanks  are  composed  of  silver, 
German  silver,  or  similar  material,  no  difficulty  is  experienced 
in  the  process  of  rolling;   but  with  homogeneous  steel  the 
blanks  cannot  be  rolled  in  the  usual  manner,  on  account  of  the 
greatly  increased   power  necessitated  in   forcing  the  blank 
through  the  rolls,  and  also  for  the  reason  that  the  surface 
of  the  steel  is  so  smooth  that  the  rolls  fail  to  take  hold  of 
the  blank  promptly.     In  rolling  articles  of  irregular  or  vary- 
ing thickness,  it  must  be  remembered  that  the  blank  must 
enter  the  rolls  at  a  fixed  point,  and  that  the  slightest  slip 
or  variation  of  the  blank  not  only  ruins  the  blank,  thus  caus- 
ing loss  of   material  and  all  previous  labor  bestowed  upon 
the  blank,  but  such  variation  or  slip  of  the  blank  is  liable 
to  m jure  the  rolls,  and  thus  cause  a  still  greater  loss  to  the 
manufacturer.     To  prepare  the  blank,  therefore,  for  rolling, 
and  prevent  it  from  slipping  as  it  enters  between  the  rolls, 
I  thoroughly  cleanse  the  blanks,  preferably  by  placing  a  large 
number  of  blanks  into  a  tumbling  barrel  or  mill  with  a  quan- 
tity of  pumice-stone  or  other  similar  substance  that  will  ope- 
rate to  scour  the  surface  of  the  blanks.    Then,  to  insure  a 
prompt  and  certain  hold  of  the  rolls  on  the  blank  and  pre- 
vent the  latter  from  slipping,  I  cover  the  rolls  or  the  blank, 
or  both,  with  turpentine,  and,  when  the  blank  is  now  entered 
between  the  rolls,  it  is  promptly  and  firmly  grasped  and  trans- 
formed into  the  desired  form,  as  indicated  in  Fig.  2.     From 
the  blank,  after  having  been  rolled,  is  stamped  the  spoon- blank 
proper,  5,  as  illustrated  in  Fig.  3,  or  a  fork-blank,  in  case  the 
hlank  waa  roQed  for  the  production  of  fork-blanks.    When 
homogeneous  steel  has  been  compressed  by  cold-rolling,  as 
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hereinbefore  described,  it  is  of  such  density  that  it  is  necessaiy 
to  soften  the  metal  by  annealing,  that  it  may  yield  sufficiently 
to  receive  the  impression  of  the  dies  for  ornamenting  the  sur- 
face of  the  article.  The  operation  of  annealing  is  usually  peiv 
formed  by  heating  and  slowly  cooling  the  blanks,  and,  in  the 
manufacture  of  spoons  and  forks  from  the  metal  ordinarily 
used,  the  blanks  are  ordinarily  annealed  in  an  open  oven  or 
furnace  ;  but  this  method  of  annealing  will  not  answer  when 
the  blanks  are  formed  from  homogeneous  steel,  because  the 
latter  will  oxidize  and  blister  and  thus  injure  the  surface  of  the 
blanks.  To  prevent  this  I  pack  the  blanks  tightly  in  close-fit- 
ting iron  boxes,  and  close  all  the  joints  of  the  boxes  by  luting 
the  joints  with  clay,  and  thus  exclude  the  outer  air  from  the 
blanks  within  the  boxes.  The  boxes  are  then  placed  in  a  fur- 
nace and  heated  to  the  desired  temperature,  after  which  they 
are  allowed  to  cool,  care  being  taken  not  to  open  the  boxes 
until  they  have  become  cold ;  and,  when  the  blanks  are  re- 
moved from  the  boxes,  it  is  preferable  to  protect  them  from, 
the  direct  contact  and  influence  of  the  atmosphere,  which  may 
be  eflEected  by  sprinkling  unslaked  lime  over  them."  The 
stamping,  forming  and  plating  processes  are  also  described, 
which  are  those  usually  practiced  in  the  manufacture  of  Ger- 
man silver  plated  spoons. 

The  claims  of  the  process  patent  were  as  follows :  "  1.  The 
method  or  process  of  manufacturing  forks  or  spoons  from 
homogeneous  steel,  consisting,  essentially,  in  the  following 
steps :  first,  in  cutting  the  blanks  of  the  desired  size  and  form ; 
second,  in  imparting  a  smooth  surface  to  the  blank  ;  third,  in 
applying  adhesive  substance,  such  as  turpentine,  to  the  blanks 
or  rolls,  or  both,  preparatory  to  rolling,  and  afterward  cold- 
rolling  the  blanks  to  impart  the  desired  thickness  to  the  differ- 
ent portions  thereof;  fourth,  in  annealing  the  cold-rolled 
blanks  in  air-tight  receptacles ;  fifth,  in  stamping,  shaping  and 
plating  the  blanks  to  form  the  completed  article,  substantially 
as  hereinbefore  set  forth.  2.  In  the  process  of  manufacturing 
forks  or  spoons  from  homogeneous  steel,  the  method  of  pre- 
paring the  blanks,  consisting  in  applying  adhesive  substance, 
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such  as  turpentine,  to  the  blanks  or  rolls,  or  both,  preparatory 
to  subjecting  the  blanks  to  the  pressure  of  the  rolls,  substan- 
tially a£  set  forth." 

The  art  of   manufacturing  silver  plated    German  silver 
'  spoons  was  well  known  at  the  date  of  this  invention,   and 
the  various  operations  are  described  by  Mr.  A.  A.  Sperry, 
the  defendants'  foreman,  as  follows :  "  The  first  operation  in 
making  a  Grerman  silver  spoon  is  to  cut  the  blank  from  a 
sheet  of  metal  of  the  required  width  and   thickness.      The 
blank  is  then  annealed.     It  is  then  placed  in  acid  to  remove 
the  scale ;  this  operation  is  called  pickling.     The  next  opera- 
tion, after  washing  the  blank  with  water,  is  to  place  it  in  a 
tumbling  barrel  with  a  quantity  of  sawdust.    It  is  then  tum- 
bled a  short  time  to  remove  the  moisture.     The  blank  is  then 
taken  to  the  rolls.     The  upper  roll,  as  they  are  usually  used 
in  rolling  spoon-blanks,  is  so  formed  that  the  spoon,  in  passing 
tkrongh  the  rolls,  shall  leave  such  portions  of  the  spoon,  where 
strength  is  required,  of  the  necessary  thickness,  while  the  bowl 
and  the  end  of  the  handle  for  ordinary  figured  work  shall  be 
made  thin.     This  is  called  graded  rolling.     Except  in  the 
manufacture  of  solid  silver  table  ware,  there  is  no  other  rolling 
known  in  the  spoon  business  proper,  except  graded  rolling. 
There  is  no  other  rolling  known  in  the  spoon  business  proper, 
except  cold-roUing.     After  the  rolling  of  the  blank,  the  next 
Btep  is  the  cutting  out  of  the  spoon.     Next,  is  the  annealing 
process.    After  the  annealing  the  blank  is  again  pickled.    The 
blank  is  now  ready  for  cutting  down  ;   this  is  done  on  belts 
coated  with  some  polishing  material  to  cut  away  the  rough 
surface  of  the  blank  and  reduce  it  to  a  smooth  surface.     The 
blank  is  now  ready  for  putting  on  the  impression ;    this  is 
called  striking  or  stamping.    From  the  edges  of  the  spoon  the 
burr  is  now  cut  away  on   belts   and  wheels,  and  the  edges 
are  polished.    The  spoon  is  now  ready  for  bowling,  that  is, 
forming  the  bowl  between  dies.    The  next  step  is  shaping  the 
bandle.     The  spoon  is  now  ready  for  facing  the  bowl  and 
finishing."     The  "  blanking,"  or  cutting  out  the  blank,  is 
visually  done  by  the  process  patented  by  Leroy  S.  White,  in 
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letters  patent  of  December  24th,  1867.  Iron  tinned  spoons 
had  been  manufactured  for  years  prior  to  1 878.  They  were  a 
cheap  and  coarsely  finished  article. 

In  this  condition  of  the  art,  the  Pittsburgh  iron  and  steel 
manufacturers  began,  in  1876,  to  bring  to  the  notice  of  the 
Connecticut  spoon  makers  soft  or  "  homogeneous ''  steel,  as  a 
suitable  article  for  the  manufacture  of  spoons.  Within  the 
last  twenty  years,  this  kind  of  steel,  or  steel  produced  by 
fusion,  as  distinguished  from  that  produced  by  cementa- 
tion, has  been  extensively  manufactured,  both  by  the  "  cru- 
cible" process  and  by  the  Bessemer  and  Siemens-Martin 
processes,  and  has  been  used  for  a  great  many  purposes. 
All  steel  is  homogeneous,  but  the  term  has  been  applied  to 
this  kind  of  steel  on  account  of  its  especial  uniformity  of 
structure.  The  article  is  low  in  carbon  and  does  not  harden 
and  temper  in  water,  and  in  that  respect  is  materially  unlike  * 
the  steel  which  was  formerly  manufactured,  and,  therefore, 
has  been  refused  the  name  of  steel  by  many  metallurgists. 

Whatever  it  should  be  properly  called — and  it  seems  that 
ingot  iron  would  be  a  more  exact  name — ^its  manufacture  into 
flat  table  ware  was  undertaken  by  a  number  of  the  Connecti- 
cut manufacturers  about  the  year  1876.  Some  of  them  made 
tinned  steel  spoons,  which  were,  like  their  iron  predecessors,  a 
cheap  and  somewhat  coarse  article.  Others  essayed  to  make, 
and  did  make,  silver  plated  spoons,  but  nobody  succeeded, 
commercially  at  least,  till  the  plaintiff  placed  upon  the  market 
his  goods,  which  are  elegant  in  finish,. ornamented  with  deU-  • 
cate  and  clearly  defined  lines,  and,  though  they  cannot  perma- 
nently withstand  rust,  are  cheaply  produced  and  possess  the 
advantages  which  are  stated  in  the  patent. 

The  result  to  be  gained  by  the  efforts  of  the  spoon  manu- 
facturers was  the  silver  plating  of  table  ware,  which  should  be 
both  durable  and  susceptible  of  ornamentation,  upon  a  ma- 
terial cheaper. than  German  silver,  whereby  attractive  articles 
could  be  furnished  to  the  public  at  a  cheap  price.  The  diffi- 
culties which  were  to  be  overcome,  after  a  material  which 
would  not  split  in  manufacture  or  in  use  had  been  found, 
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would  naturally  arise  from  the  hardness  of  the  material  and 
from  its  tendency  to  oxidation.  The  iron  manufacturers  fur- 
nished the  material  which  would  not  split  and  was  compara- 
tively soft.  The  invention  of  Wallace,  if  invention  it  was, 
consisted,  ^r*^,  in  treating  this  material  in  such  a  way  that 
cold-rolling,  which  was  a  necessity  of  prime  importance,  in 
order  to  increase  the  density  of  the  material,  and  thus  to 
enable  the  lines  of  ornamentation  to  be  stamped  clearly  and 
distinctly,  could  be  accomplished.  This  method  was  by  scour- 
ing the  smooth  or  glassy  and  slippery  surface  of  the  steel 
blank  so  that  it  would  furnish  as  little  resistance  as  possible  to 
the  bite  of  the  rolls,  and  next  by  aiding  the  rolls  to  take  hold 
of  the  hard  and  glossy  surface  of  the  steel,  by  the  application 
of  turpentine  to  the  blank ;  secondly^  oxidation  during  the 
necessary  subsequent  annealing  process  was  prevented  by  an- 
JiealiDg  in  covered  boxes  made  air-tight.  The  other  steps 
were  those  usually  taken  in  the  manufacture  of  German  silver 
spoons. 

Before  considering  the  question  of  novelty,  it  is  desirable  to 
state  the  elements  of  the  claimed  invention  with  respect  to 
material.  It  is  suggested  that  "  homogeneous  steel "  is  not  de- 
fined in  the  patent,  and  that  "  steel "  necessarily  implies  an 
article  which  will  not  harden  and  temper  in  water,  whereas  it 
is  manifest,  from  the  record,  that  the  "spoon  metal "  used  by 
both  parties  is  not  steel  in  that  sense. 

Prior  to  1867-8,  the  distinctions  in  this  country  and  else- 
where, between  iron  and  steel,  were  sharply  defined.  Quot- 
ing substantially  from  Mr.  Isaac  Adams*  testimony,  but  ab- 
breviating somewhat  his  language,  the  term  "  steel "  formerly 
meant  a  compound  of  iron  and  carbon,  in  which  the  carbon  was 
present  in  an  amount  varying  from  one-half  of  one  per  cent. 
to  two  per  cent.  The  compound  thus  called  steel  possessed 
the  properties  of  both  cast  iron  and  wrought  iron,  in  a  certain 
d^ree.  It  had  strength,  hardness  and  resiliency,  but  it  also 
poflsessed  a  salient  property,  which  the  others  possessed  in  a 
moderate  degree  or  not  at  all,  and  that  is  the  property  of  being 
hardened  and  tempered  by  heating  and  cooling.    But  the  new 
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processes  in  the  mannf actare  of  iron  with  carbon  have  left  the 
distinctions  between  steel  and  iron  in  an  unsettled  condition, 
and  so  there  have  been  for  some  years  two  contending  defini- 
tions of  steel — one  which  excludes  all  compounds  of  iron  and 
carbon  which  do  not  have  the  tempering  quality,  and  another 
which  includes  aU  malleable  products  produced  by  fusion, 
whether  or  not  the  percentage  of  iron  is  sufficient  to  give  the 
tempering  quality. 

The  term  '^  steel "  is  practically  applied  by  American  steel 
manufacturers  to  the  low  carbon  article  used  by  both  the 
plaintiff  and  the  defendants,  and  from  the  use  of  this  term  no 
confusion  would  arise  among  mechanics  as  to  its  meaning,  al- 
though the  spoon  manufacturer  must  necessarily  ascertain  for 
himself,  by  experiment  or  inquiry,  the  grade  of  soft  steel 
which  is  best  suited  to  his  purpose. 

Although  the  product  patent  seems  to  imply  that  this  steel 
must  be  cold-rolled  in  the  process  of  its  manufacture,  that  was 
not  its  meaning.  The  patentee  meant  to  emphasize  that,  in 
the  process  of  manufacture  of  the  spoon,  the  steel  must  be 
made  dense  by  cold-rolling.  He  says,  in  the  product  patent, 
that  the  smooth  and  even  surface  produced  by  cold-rolling  is 
necessary,  "first,  that  the  surface  of  the  ware  may  be  of 
uniform  density,  so  that  sharp  and  well  defined  ornamenta- 
tion may  be  stamped  thereon ; "  and,  second,  to  provide  the 
ware  with  a  highly  finished  plated  surface,  which  will  burnish 
evenly.  The  steel  which  is  generally  used  is  hot-rolled  in  its 
manufacture,  that  is,  rolled  while  hot,  in  cold  rolls. 

The  important  question  in  the  case  relates  to  the  novelty 
of  the  patented  process.  The  defendants  deny  any  patentable 
novelty,  because,  they  say,  (1)  That  every  one  of  the  mechani- 
cal operations  stated  by  the  patentee  had  been  successfully 
produced  in  the  German  silver  spoon  manufacture.  (2)  That 
they  were  practiced  in  the  sequence  pointed  out  in  the  pat- 
ent. (3)  That  there  was  no  novelty  in  the  successful  use  of 
this  process  upon  homogeneous  steel. 

Tumbling  German  silver  blanks  in  sawdust,  for  the  ptu"- 
pose  of  cleaning  them  from  acid,  and  drying  them,  after  they 
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had  been,  taken  from  the  "  pickle  "  in  which  they  had  been 
placed  after  the  first  annealing,  and  by  which  "pickling^ 
procesB  the  scale  is  removed,  was  well  known  at  the  date  of 
the  invention.     The  nse  of  the  tumbling  barrel  for  the  purpose 
of  scouring  metal  was  also  well  known.     The  dipping  of 
blanks  in  turpentine  or  sal  soda  or  water,  for  the  purpose  of 
enabling  the  rolls  to  take  hold  of  blanks  of  unusually  hard 
surface,  and  the  occasional  annealing  of  German  silver  spoons 
or  other  articles  in  air-tight  receptacles,  had  been  practiced. 
It  was  well  known  that  steel  tools  and  other  articles  peculiarly 
liable  to  oxidation  should  be  thus  annealed.     These  methods 
of  treating  metal,  so  as  to  overcome  difficulties  arising  from 
the  nature  of  the  material,  were  familiar  to  experienced  metal 
workers,  but  there  is  no  satisfactory  proof  that,  in  the  manu- 
facture of  German  silver  or  tinned  iron  or  steel  spoons,  both 
cleaning  and  dipping  in  turpentine  and  air-tight  annealing 
had  been  resorted  to,  or  were  ever  used  in  the  sequence  named 
in  this  patent,  before  the  experiments  of   Wallace.     The 
Messrs.  Sperry  dipped  their  blanks  in  turpentine,  as  an  occar 
Monal  thing.     They  annealed  spoons  in  air-tight  pans  or 
boxes  occasionally,  and  had  annealed  ladle  bowls  in  that  way ; 
but  this  consecutive  process  was  not  the  way  in  which  they 
manufactured  their  ware.     Mr.  Lewis'  use  of  turpentine  and  of 
air-tight  annealing  was  of  the  same  kind.     Mr.  Stevens  used 
turpentine  in  rolling  his  iron  or  steel  spoons  "  for  a  few  days." 
Mr.  H.  W.  Bassett,  foreman  for  Hall,  Elton  &  Co.,  and  who 
made  iron  and  steel  spoons  between  1876  and  1878,  and  Mr. 
Andrews,  who  was  also  in  their  employ,  had  used  turpentine 
for  ten  or  twelve  years,  but  not  uniformly.     Andrews  says  he 
"  used  it  some."     The  plaintiflPs  consecutive  process,  to  enable 
cold-roUing  and  perfect  annealing  to  be  accomplished,  waa 
new. 

Neither  is  there  any  satisfactory  evidence  that  this  process 
had  ever  been  used  with  success  upon  steel,  before  Wallace 
introduced  it  to  the  public.  The  efforts  of  Charles  Parker  & 
Co.,  and  of  Garry  J.  Mix,  to  use  steel,  were  unsuccessful. 
They  made  spoons,  but  not  in  a  way  satisfactory  to  them- 
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selves.  Luther  Boardman  did  not  practice  air-tight  anneal- 
ing. Hall,  Elton  &  Co.  made  tinned  steel  spoons,  which  were 
a  very  diflferent  article  from  Wallace's  silver  plate.  I  have 
already  adverted  to  the  testimony  of  their  workmen,  Bassett 
and  Andrews.  Stevens,  who  used  turpentine  "for  a  few 
days,"  made  iron  tinned  spoons,  and  says  that  "  we  buffed  and 
plated  some "  with  silver  plate,  and  sold  them  in  the  year 
1874.  If  this  silver  plating  had  been  a  success,  or  an  affair  of 
moment,  in  Mr.  Stevens'  business,  his  testimony  in  regard  to 
it  would  have  been  less  vague.  The  Landers,  Tracy  and 
Clark  steel  fork  was  a  different  article  from  the  forks  in 
question.  It  was  an  unannealed^  hardened  and  tempered 
article. 

In  1836,  silver  plated  steel  spoons  and  forks  were  im- 
ported from  England  by  Samuel  Haghes  &  Son.  The 
method  of  manufacture,  whether  by  forging  or  rolling,  is  not 
known.  Mr.  Bassett,  who  was  in  the  employ  of  the  importers 
when  the  spoons  were  sold,  thinks  that  they  were  close  or 
hand  plated,  which  was  done  by  soldering  a  sheet  of  metal 
upon  the  article  plated.  The  patentee  does  not  claim  that 
steel  spoons  and  forks  had  not  been  plated  before  the  date  of 
his  invention. 

The  English  patent  to  Job  Cutler,  of  1853,  describes  hifi 
method  of  making  silver  plated  spoons  from  wrought  sheet 
iron  or  steel.  He  cold-rolled  the  strips  of  iron  or  steel,  cut 
out  the  blanks,  annealed,  pickled,  stamped,  annealed  again,  if 
the  dies  did  not  produce  a  good  impression,  pickled,  cleaned 
and  restamped.  He  annealed  in  a  muffle,  or  oven,  made  air- 
tight in  some  way.  The  annealing  boxes,  or  pans,  were  filled 
with  alternate  layers  of  blanks  and  of  a  mixture  of  charcoal 
dust  or  sawdust,  coke  dust,  and  Cumberland  ore.  The  pecu- 
liarities of  the  WallacQ  process,  scouring  the  blanks  and  dip- 
ping in  turpentine,  and  annealing  in  boxes  simply  made  air- 
tight by  cementing  the  joints,  are  not  given  by  Cutler. 

The  defendants  also  attacked  the  theory  of  patentable 
novelty  by  the  following  line  of  argument,  which  had  great 
force :  The  methods  of  treating  cold  refractory  metal,  so  as  to 
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subject  it  to  the  rolling  operation,  and  the  methods  of  anneal- 
ing steel  or  iron,  so  as  to  prevent  oxidation,  were  all  well 
known  in  1876-7.     There  was  no  mystery  in  the  way  in 
which  metal  workers  treated  steel  and  iron.    At  this  time 
the  steel  manufacturers  of  the  country  began  to  manufacture 
soft  or  decarbonized  or  homogeneous  steel  for  very  many  pur- 
poses, and  conceived  the  idea  that  it  could  be  used  to  advan- 
tage by  the  spoon  makers  of  Connecticut.    Ely  &  Williams,  of 
Philadelphia,  introduced  the  article  in  1876  to  the  difEerent 
prominent  Connecticut  manufacturers,  who  all  tried  it.     Some, 
like  HaU,  Elton  &  Co.  and  Mr.  Boardman,  gave  it  up  because 
they  preferred  to  devote  themselves  exclusively  to  German 
silver,  and  did  not  want  to  procure  separate  sets  of  dies  and 
rolls.    Others,  like  Mr.  Mix,  found  the  steel  too  refractory  to 
exhanst  time  upon.    Mr.  Wallace  had  both  patience  and  a 
disposition  to  use  time  in  the  employment  of  old  and  welL 
known  proceirees  for  the  manipulation  of  this  article,  which 
was  represented  to  possess  advantages  over  wrought  iron. 
There  was  no  invention,  there  was  an  application  of  familiar 
ideas,  and  a  gradual  mechanical  improvement,  and  there  was 
business  skill  and  energy.    There  was  the  employment  of  the 
same  qualities  of  mind  which  have  made  his  brother  manu- 
factniers  of  the  Connecticut  and  Naugatuck  Valleys  success- 
fol  in  the  department  of  table  ware  manufacture,  to  which 
they  have  devoted  themselves,  but  there  was  no  striking  out 
a  new  path  in  the  field  of  invention.     He  did  just  what  other 
people  have  done,  but  he  exercised  patience  and  energy  to 
make  his  work  a  commercial  success. 

On  the  other  hand,  the  plaintifE  says :  An  attractive,  cheap 
and  durable  silver  plated  steel  spoon  was  a  thing  practically 
unknown  in  the  art.  It  was  wanted.  When  produced,  the 
manufacturers  knew  that  it  would  fill  an  empty  place  in  the 
market.  They  desired  to  produce  it,  and  the  skilful  and  pros- 
perous mechanics  of  the  neighborhood  set  themselves,  with 
more  or  less  energy,  to  accomplish  this  result.  Nobody  but 
the  plaintifE  succeeded.  He  produced  a  new  thing, — a  silver 
plated  steel  spoon,  which  was  cheap,  durable,  beautiful  and 


<4  OONNECmCUT. 


Wallace  v.  Noye 


useful.  Having  done  that,  having  accomplished  what  other 
men  tried  to  do  and  wanted  to  do,  but  did  not  do,  and  having 
shown  that  he  attained  the  result  by  a  snccession  of  old  pro- 
cesses,'which,  though  separately  old,  had  not  been  practically 
grouped  together  in  the  order  in  which  he  used  them,  the  only 
fair  conclusion  is  that  there  must  have  been  patentable  novelty 
in  the  process.  The  plaintifPs  argument  seems  to  me  to  have 
the  greater  weight. 

The  first  claim  of  the  process  patent  and  the  various  claims 
of  the  product  patent  are  found  to  be  valid ;  but  the  second 
<daim  of  the  process  patent  does  not  possess  patentable  novelty, 
by  reason  of  the  prior  use  of  turpentine  upon  German  silver 
blanks  before  they  are  rolled. 

The  question  of  infringement  only  remains.  The  defend- 
ants, after  blanking,  anneal  the  blank,  pickle  it  to  remove  the 
flcale,  tumble  it  in  sawdust  to  clean  and  dry  it,  then  apply  the 
turpentine  and  cold-roll  it,  and,  when  the  second  annealing 
process  is  to  be  done,  they  anneal  in  air-tight  boxes.  They  do 
not  use  pumice-stone  or  anything  which  scours  the  blank,  but, 
after  annealing,  they  subject  the  blank  to  such  cleaning  as  to 
make  it  clean  and  bright.  The  smooth  and  slippery  character 
of  the  steel  is  removed  by  the  tumbling,  which  is  practiced 
long  enough  to  thoroughly  dean  the  surface  of  the  blank. 
The  process  which  the  plaintiff  pointed  out  has  been  substan- 
tially adopted. 

Let  there  be  a  decree  for  the  plaintiff  upon  the  first  claim 
of  the  process  patent  and  upon  the  product  patent,  for  an 
injunction  and  an  accounting. 

B.  F.  Tkwrstoriy  John  S.  Beaoh^  Charles  E.  MiiohM  and 
L.  M.  Huhhwrd^  for  the  plaintiff. 

E.  N.  ZHckerson,  Charles  E,  IngersoU  and  J,  W.  Tonmer, 
for  the  defendants. 
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Hannah  B.  Lull 

vs. 

John  K.  Clabk  and  othebs.    In  Equitt. 

The  eUdm  of  letters  patent,  No.  10,477,  granted  to  Harvey  Loll  and  Richard 
Porter,  on  the  inyention  of  Loll,  January  Slat,  1864,  for  an  "improyemeot 
in  shutter  hinges,  namely :  "  The  so  forming  of  a  self-locking  shatter  hing^, 
cast  in  two  pieces,  as  that  the  hlind  or  shntter  hnng  thereon  may  swing  open 
or  shut  on  a  horisontal  plane,  and  lock  when  opened  to  its  limit,  and  so  that, 
also,  when  locked  open,  the  strain  shall  he  taken  off  from  the  spindle  and 
thrown  on  to  cam  arms,  and  thus  effectually  relieve  the  spindle  from  the 
weight  or  strain  of  the  shutter,  substantially  as  described,"  consists,  in  effect^ 
of  two  claims,  one  for  the  mechanism  concerned  in  the  swinging  and  locking, 
and  the  other  for  the  mechanism  concerned  in  removing  the  strain  from  the 
Bj^dle,  and  the  patent  is  valid. 

The  claim  for  the  swinging  and  locking  mechaniilm  is  infringed  by  a  hinge  con- 
structed according  to  letters  patent.  No.  166,277,  granted  to  Charles  B.  dark, 
October  27th,  1874. 

(Before  Blatohtobd,  J.,  Northern  District  of  New  York,  August  8th,  1882.) 

Blatohpobd,  J.  This  suit  is  brought  on  letters  patent. 
No.  10,477,  granted  to  Harvey  Lull  and  Bichard  Porter,  on 
the  invention  of  Lull,  January  31st,  1864,  for  14  years  from 
January  2d,  1854,  for  an  ^'  improvement  in  shutter  hinges," 
extended  for  7  years  from  January  2d,  1868,  and  again 
extended  for  7  years  from  April  29th,  1876,  under  the  pro- 
visions of  a  special  act  of  Congress  approved  on  that  day. 
The  specification  says :  ''  Fig.  1  represents  the  hinge  as  opened 
and  locked ;  Fig.  2  represents  the  hinge  in  its  position  when 
the  shutter  is  drawn  from  the  wall  sufficiently  far  to  unlock 
it ;  and  Fig.  3  represents  the  hinge  when  the  shutter  is  closed. 
There  are  several  varieties  of  shutter  and  door  hinges,  the 
greater  portion  of  which,  in  being  opened,  bring  two  inclined 
planes  in  action,  causing  the  shutter  or  door  to  rise,  the  object 
being  to  cause  doors  especially  to  swing  clear  of  the  carpet. 
Some  of  these  are  provided  with  a  fastening  which  is  formed 
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of  a  separate  piece.    Another  method  is  to  make  a  series  of 
planes,  which  admits  of  the  door  rising  and  falling  several 
times  in  the  act  of  swinging  it  open  and  shut.    I  do  not  lay 
claim  to  any  of  these  hinges,  for  they  are  almost  useless  for 
shutter  hinges,  for  which  purpose  my  hinge  is  especially  de- 
signed.   It  is  weU  known  that  window  shutters  must  swing^ 
into  the  frames  several  inches  before  they  come  to  their  seat^ 
and  to  use  either  of  the  class  of  hinges  before  mentioned 
would  cause  the  shutter  to  rise  up  against  the  frame  and  bind^ 
or  else  it  must  be  cut  away,  which  would  admit  rain,  snow, 
&c.    My  hinge  allows  the  shutter  to  swing  around  horizon- 
tally until  it  almost  reaches  the  wall,  when  it  drops  and  locks. 
This  is  one  distinguishing  feature  of  mine  over  other  hinges. 
Again,  my  hinge  is  composed  of  but  two  pieces,  each  entirely 
of  cast  metal,  whilst  the  others  which  are  self-locking  are 
composed  of  three  or  more,  and,  indeed,  many  of  those  which 
work  upon  the  planes  use  a  friction  roller  to  aid  in  causing^ 
one-half  of  the  hinge  to  rise  on  the  other  half,  which  is  ex- 
pensive and  very  liable  to  become  disarranged,  as  well  as  add- 
ing another  piece  to  the  hinge.    This  constitutes  a  second  dif- 
ference.   But  the  most  essential  point  of  difference  between 
my  hinge  and  those  heretofore  essayed  consists  in  my  being 
able  to  use  a  cast  iron  spindle  with  perfect  safety,  from  the 
fact  that,  when  the  shutter  is  opened  and  locked,  the  force  of 
the  wind  tending  to  close  the  shutter  is  taken  entirely  off  the 
spindle  and  thrown  upon  two  cast  arras,  and,  in  opening  or 
closing  the  shutter,  its  weight  is  partially  taken  upon  two 
square  shoulders,  thus  relieving  the  spindle,  which  is  really 
but  a  director  to  the  other  parts,  without  taking  the  weight 
of  the  shutter  upon  it.    For  this  reason  I  can  safely  rely  upon 
the  cast  iron  spindle.    1  do  not  contend,  however,  that  cast 
iron  spindles  have  not  been  used,  but  I  do  contend  that  they 
are  liable  to  be  broken  by  any  sudden  slamming  of  the  shut- 
ter, as  they  heretofore  had  to  sustain  its  entire  weight.     I  do 
not  assert  that  my  invention  consists  of  thr^e  distinct  differ- 
ences between  what  has  heretofore  been  done  and  what  1  have 
done,  but  1  claim  so  combining  these  differences  as  to  produce 
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in  a  hiDge  of  two  pieces  a  very  cheap,  strong  and  eflfective 
self-locking  liinge,  which  has  not  been  done  before.  The 
value  of  my  invention,  therefore,  consists  in  the  so  forming  of 
a  self-locking  hinge,  cast  in  two  pieces,  as  that  a  shntter  hung 
thereon  may  swing  open  or  shnt  on  a  horizontal  plane,  and 
lock  when  opened  to  its  limit,  and  so  that,  ako,  when  locked 
open,  the  strain  shall  be  taken  off  the  spindle  and  thrown  on 
to  cam  arms,  and  thns  effectaally  relieve  the  spindle  from  the 
force  of  the  winds.  To  enable  others  skilled  in  the  art  to 
make  and  nse  my  invention,  I  will  proceed  to  describe  the 
same  with  reference  to  the  drawings :  My  hinge  is  cast  in  two 
pieces,  of  iron  or  any  other  suitable  metal,  each  piece  being 
identical  in  form,  with  the  exception  that  one  carries  the 
spindle,  the  other  the  socket.  Instead  of  forming  the  in- 
clined planes  on  the  shoulder  of  the  hinge,  as  is  heretofore 
done,  I  place  them  outside  of  the  shoulder,  and  as  remote 
from  the  centre  of  the  hinge  as  possible,  placing  one,  J,  fig. 
3,  on  the  arm  or  shank  of  the  hinge,  extending  from  the 
shoulder  to  the  wing  or  plate,  and  projecting  from  two-thirds 
to  three-fourths  of  its  inclination  from  the  face  of  the  hinge. 
The  other,  a,  fig.  3,  is  placed  directly  opposite,  and  extends 
the  same  distance  from  the  centre  of  the  hinge,  and  faces  in 
the  opposite  direction  to  that,  J.  The  inclination  of  the  planes 
should  be  about  forty-five  degrees  at  the  extreme  outer  end, 
and  approach  the  vertical  as  they  come  nearer  the  centre  of 
the  hinge.  The  shoulder  is  formed  with  the  half  next  the 
arm  standing  even  with  the  top  of  the  planes,  and  the  other 
half  cut  down  level  with  the  bottom  of  the  planes.  The  bot- 
tom half  of  the  hinge  inverted  makes  the  top  half  by  substi- 
tuting the  hole  for  the  pivot.  When  a  shutter  hung  on  these 
hinges  is  thrown  open,  resting  on  the  shoulders  of  the  hinges, 
it  neither  passes  over  notches  nor  up  inclined  planes,  but 
swings  freely  around  to  a  position  nearly  parallel  with  the 
wall,  where  the  support  of  the  shutter  passes  from  the 
shoulders,  c,  rf,  fig.  2,  to  the  inclined  planes,  and  the  bottom 
of  the  planes  A,  A,  are  brought  to  the  top  of  the  planes  B,  B, 
as  shown  in  fig.  2,  and  the  shutter  is  carried  to  the  wall,  by  its 
Vol.  XXI.— 7 
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gravity,  on  these  inclined  planes,  and  the  hinge  is  locked,  as 
shown  in  fig.  1,  one-half  having  dropped  below  its  general 
position.  In  closing  the  shntter,  a  slight  force  only  is  neces- 
sary, viz.,  to  draw  the  shntter  f onr  or  five  inches  to  force  it  up 
the  planes,  when  the  support  of  the  shutter  is  returned  to  the 
shoulders,  <?,  d,  on  which  it  rests,  and  swings  horizontally  to 
its  seat,  entirely  preventing  the  planes  from  coming  in  con- 
tact as  it  closes,  as  shown  in  fig.  3.^'  The  claim  is  in  these 
words :  "  The  so  forming  of  a  self-locking  shutter  hinge,  cast 
in  two  pieces,  as  that  the  blind  or  shutter  hung  thereon  may 
swing  open  or  shut  on  a  horizontal  plane,  and  lock  when 
opened  to  its  limit,  and  6o  that,  also,  when  locked  open,  the 
strain  shall  be  taken  off  from  the  spindle  and  thrown  on  to 
cam  arms,  and  thus  effectually  relieve  the  spindle  from  the 
weight  or  strain  of  the  shutter,  substantially  as  described." 

In  order  to  construe  properly  the  claim  of  the  Lull 
patent,  it  is  necessary  to  understand  what  preceded  it. 
The  defendants  have  introduced  two  English  patents  to 
David  Kedmund,  one  of  1821,  No.  4,607,  and  one  of  1872, 
No.  9,454.  The  Eedmund  hinge  is  in  two  parts  and  has 
inclined  planes  on  the  shoulder,  and  also  horizontal  planes. 
But  it  is  arranged  to  be  so  applied  to  a  door  that  the 
door  will,  when  it  begins  to  open,  rise  up,  because  the 
inclined  planes  come  immediately  into  action,  and,  as  the 
door  is  further  opened,  the  inclined  planes  go  out  of  action, 
and  horizontal  shoulders  come  into  action,  so  that  the  door 
goes  on  opening  without  rising  any  more.  If  the  horizontal 
shoulders  are  left  at  rest  the  door  will  remain  at  rest.  If  the 
door  is  pushed  so  that  the  horizontal  shoulders  lap  by  each 
other  it  will  drop,  because  the  socket,  being  unsupported,  drops 
on  the  spindle,  and  the  hinge  is  locked,  so  that  the  entire  door 
must  be  raised  in  order  to  unlock  the  hinge.  If,  when  the 
door  is  supported  by  the  horizontal  shoulders  it  ia  pushed  to 
close  so  far  as  to  bring  the  inclined  planes  into  action,  it  will 
close  by  their  action  and  its  weight  without  further  pushing. 
The  inclined  planes  face  in  opposite  directions,  and  the  two 
parts  are  identical  in  shape,  except  that  one  carries  the  spindle 
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tmd  the  other  the  socket.  It  is  clear  that  this  structure  does 
not  anticipate  Lull's  hinge.  It  is  useless  as  a  shutter  hinge, 
for  that  must  open  horizontallj  at  first  and  then  drop  and 
be  locked,  and  not  rise  at  first  on  opening  and  then  move 
horizontallj  and  be  locked ;  and  it  would  require  the  mould- 
ing of  the  window  to  be  cut  away ;  and  it  could  not  be  un- 
locked by  merely  pulling  the  shutter.  It  is  plainly  referred 
to  in  Lull's  specification  and  distinguished  from  his  inven- 
tion. 

The  Oyer  hinge  is  substantially  like  Eedmund's.  Inclined 
planes  come  into  action  first  and  then  horizontal  planes.  There 
is  no  locking  when  the  gate  or  door  is  open. 

To  say  that  Redmund's  and  Cryer's  hinges  can  be  made  to 
operate  on  a  shutter  by  so  arranging  them  that  the  horizontal 
planes  will  act  before  the  inclined  planes,  is  merely  to  say  that 
Lull's  invention  might  have  been  made  by  Eedmund  and  Cryer 
if  they  had  made  it. 

The  Stewart  hinge,  patented  April  24th,  1847,  locks  by 
gravity,  but  it  has  no  inclined  planes  and  has  more  than  two 
parts,  and  cannot  be  unlocked  by  pulling  or  pushing  the 
shutter. 

Whatever  there  is  in  the  Baker  patent  of  April  13th, 
1852,  it  is  shown  that  LuU  made  his  invention  before  June 
6th,  1861. 

The  Seed  patents  of  1848  and  1849  are  of  no  moment  and 
may  be  passed  vnthout  observation,  and  so  may  the  Eobison 
patent  of  1848,  and  the  Peck  patent  of  1847,  and  the  Palmer 
patent  of  1843. 

None  of  these  prior  hinges  accomplished  the  object  at- 
tained by  Lull.  One  feature  may  be  found  in  one  structure 
and  another  in  another.  But  no  one  before  LuU  made  a 
shutter  hinge,  cast  in  two  pieces,  which  would  swing  open 
horizontally  and  then  come  to  a  'self-locking  position  by  the 
action  of  the  weight  of  the  shutter  through  inclined  planes, 
allowing  the  shutter  to  drop,  and  then  permit  the  shutter  to 
rise  by  pulling  it  so  as  to  bring  the  inclined  planes  into  action, 
and  elevate  the  shutter  so  as  to  admit  of  its  closing  horizontal- 
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Ijy  as  it  opened.  In  the  Lull  hinge,  also,  the  strain  is  taken 
off  of  the  spindle  and  is  thrown  on  to  the  arms,  as  far  as  pos- 
sible, by  having  the  inclined  planes  on  the  arms  and  as  far 
from  the  spindle  as  possible,  and  by  having  those  planes 
face  in  opposite  directions,  and  having  the  two  parts  alike, 
so  as  to  reduce  to  a  minimum  the  risk  of  breaking  a  cast  iroa 
spindle. 

The  defendants'  hinge  is  of  the  form  described  in  letters* 
patent,  No.  156,277,  granted  to  Charles  B.  Clark,  October 
27th,  1874.  The  specification  of  that  patent  says:  "My  in- 
vention relates  to  that  class  of  blind  hinges  which  are  self  - 
locking,  or  those  which  fasten  the  blind,  when  opened,  by  the 
half  of  the  hinge  to  which  the  blind  is  attached  sliding  down 
an  incline  on  the  half  attached  to  the  house ;  and  it  has  for  ita 
object  the  more  effectually  to  secure  the  blind  when  in  an  open 
position,  and  prevent  its  being  closed  by  the  wind  or  other 
accidental  cause,  and  yet  admit  of  its  ready  closing  by  hand,, 
when  required ;  and  it  consists  in  the  combination,  with  a 
gravity-locking  hinge  provided  with  gravitating-Iocking  in- 
clines, of  a  projecting  catch  or  stop  formed  upon  the  pin  of 
the  hinge,  which,  when  the  blind  is  swung  open  and  the  male 
portion  descends  the  inclines  of  the  knuckle  on  the  female 
portion  of  the  hinge,  drops  into  a  notch  formed  irf  the  eye  of 
the  female  half,  and  acts  in  conjunction  with  and  auxiliary  to- 
the  locking  inclines,  to  increase  the  resistance  and  thus  serve 
to  hold  the  blind  securely  in  an  open  position.  Fig  1  of  the 
accompanying  drawings  is  a  perspective  view  of  my  improved 
hinge,  when  closed ;  Fig.  2  is  a  plan  and  part  section  of  the 
same  when  open ;  and  Fig.  3  a  plan  of  the  parts  detached,  in 
which  A  represents  the  male  portion  inverted,  and  B  the  fe- 
male portion  of  the  hinge.  In  the  drawings  A  represents  the 
male  portion  of  the  hinge,  provided  with  the  pin  c,  and  B  the 
female  portion,  having  the  eye  e.  The  pin  c  is  surmounted 
by  the  knuckle  k  and  the  flange  d,  on  which  are  formed  the 
inclines  m}  n\  Corresponding  inclines  m  n  are  also  formed 
on  the  proximate  side  of  the  knuckle  A.  The  part  A  being 
rotated  upon  the  part  B,  the  weight  of  the  blind  is  borne  by 
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the  under  surface  of  the  lower  part  of  the  flange  d  bearing 
.against  the  npper  surface  of  the  higher  part  of  the  knuckle  A, 
until  the  blind  is  nearly  open,  bringing  the  double  inclines  m 
m\  n  n^,  coincident,  when  the  blind  gravitates  to  the  bottom 
of  the  inclines,  in  which  position  it  rests,  being  fully  open  and 
locked  against  accidental  causes.  When  desired  to  close  it,  it 
is  disengaged  by  steadily  pulling,  the  force  of  the  hand  over- 
coming the  resistance  caused  by  the  inclines.  The  pin  c  and 
socket  e  are  preferably  formed  cylindrical  on  one  side  and 
angular  on  the  opposite  one,  as  seen  in  Fig.  3,  leaving,  how- 
ever, su£Scient  room  in  the  socket  to  admit  of  the  pin  turning 
freely.  In  gravity-locking  blind  hinges,  constructed  with  in- 
clines which  engage  by  the  gravitation  or  descent  of  one  half 
upon  the  other,  when  the  blind  is  open,  to  lock  it  in  that  posi- 
tion, it  is  found  that,  although  the  locking  inclines  offer  suffi- 
cient resistance  to  ordinary  winds  to  prevent  the  closing  of 
the  blind,  yet  they  may  yield  to  unusually  strong  winds,  and 
it  is  hence  desirable  to  provide  such  hinges  with  a  means  which 
will  increase  the  resistance  to  unintentional  closing  and  effec- 
tually prevent  the  same.  To  this  end  I  provide  the  hinge 
with  a  stop,y,  on  the  circular  side  of  the  pintle,  situated  so  as 
to  come  into  action  when  the  blind  gravitates  down  the  in- 
clines. The  stop  f  projects  radially  on  one  side.  Its  other 
side  is  bevelled,  and  its  outer  face  inclined  to  correspond  with 
the  inclines  rn}  /i^,  and  its  base  joined  with  the  flange  d.  The 
female  portion  has  a  corresponding  recess,  ^,  formed  in  the 
«ye  next  the  bearing  surface  of  the  knuckle  A,  one  side  of 
which  is  abrupt  and  the  other  bevelled  like  the  stop/l  The 
positions  of  this  projection  and  its  recess  are  such  that  when 
the  blind  is  opened  to  the  fullest  extent  their  abrupt  sides 
approximate,  and  the  blind  is  so  firmly  held  by  the  engage- 
ment of  this  stop,  aided  by  the  inclines  and  the  pin  bearing 
against  the  side  of  the  eye,  that  it  is  secure  against  accidental 
•causes,  such  as  sudden  gusts  of  wind,  &c.,  unlocking  the  blind, 
and  yet  it  yields  to  the  effort  of  the  hand,  the  steady  lateral 
puU  of  which  raises  the  stop  /  out  of  the  recess  by  the  move- 
ment of  the  inclines,  m  m^,  n  n*,  upon  each  other.    It  will  be 
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observed  that  the  stop  and  recess  offer  no  resistance  to  this 
movement,  as  they  are  formed  parallel  with,  or  with  the  same 
inclination  as,  the  inclines  mnm}^  n\  so  that  the  blind  maj 
thus  be  closed  bj  the  hand  with  as  much  ease  as  if  the  stop 
were  not  used.  The  construction  is  such  that  the  blind  may 
be  thrown  violently  open  without  straining  the  hinge,  and  it 
may  be  moulded  and  cast  as  readily  as  the  old  form."  The 
claim  of  the  Clark  patent  is  this :  "  In  combination  with  the 
locking-inclines,  mnrr}  n\  the  auxiliary  locking-stop  /  and 
recess  ^,  said  inclines,  stop  and  recess  arranged  and  operating^ 
in  conjunction  with  each  other  as  and  for  the  purpose  herein 
set  forth."  In  the  printed  copy,  furnished  in  the  printed 
record,  of  the  specification  of  the  Clark  patent,  there  are  some 
manifest  errors,  which  are  corrected  in  the  foregoing  copy. 
Wherever  the  knuckle  A,  on  the  female  portion  of  the  hinge^ 
is  intended  to  be  mentioned,  which  is  three  times,  it  is  mis- 
printed A,  which  is  the  designation,  in  the  drawings,  of  the 
knuckle  on  the  male  portion  of  the  hinge.  So,  also,  "  the 
double  inclines  "  are  called  in  the  print  ^'  the  double  inclines,. 
m  vri^^'^  but  it  should  read  "  the  double  inclines  mnO^  n  n^." 
And,  in  regard  to  raising  the  stop  out  of  the  recess,  the  print 
reads,  "  the  movement  of  the  inclines  m  m^  upon  each  other," 
whereas  it  should  read,  ''  the  movement  of  the  inclines  in,  trO-y 
n  n\  upon  each  other." 

It  is  contended  for  the  defendants  that  the  Clark  hinge 
does  not  infringe  the  Lull  patent  for  these  reasons :  (1)  the 
two  parts  of  the  Clark  hinge  are  not  identical  in  form  except 
as  to  spindle  and  socket ;  (2)  the  inclined  planes  on  it  are 
formed  on  the  shoulder  of  the  hinge  and  not  outside  of  it ;  (3) 
it  does  not  have  two  inclined  planes  placed  diametrically  op- 
posite and  facing  in  opposite  directions,  but  the  two  principal 
inclined  planes  on  each  shoulder  face  in  the  same  direction, 
and  there  is  no  inclined  plane  on  the  same  shoulder  which 
faces  in  an  opposite  direction  ;  (4)  the  strain  is  not  taken  off 
of  the  spindle  and  thrown  upon  cam  arms,  there  being  no  cam 
arms  nor  anything  taking  their  place. 

The  claim  of  the  Lull  patent  must  be  construed  as  a  claim 
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for  inechaniBin.  It  is  awkwardly  drawn.  It  is  a  claim  to  the 
so  forming  of  a  hinge  cast  in  two  pieces  as  that  certain  results 
will  follow  in  the  nse  of  the  hinge  on  a  shutter,  '^  substan- 
tially as  described,"  It  is  a  claim  to  the  "  so  forming  "  "  sub- 
stantially as  described."  This  is  a  claim  to  mechanism.  The 
description  must  be  looked  to  to  ascertain  what  the  mechanism 
is,  and  the  results  named  in  the  claim  must  be  taken  into 
consideration  in  ascertaining  what  parts  of  the  mechanism  de- 
scribed enter  into  the  claim.  The  claim  is  not  one  for  the 
results  mentioned  in  the  claim. 

It  is  very  clear  that  the  Clark  hinge  is  a  self-locking  shutter 
hinge,  cast  in  two  pieces ;  that  it  swings  open  on  a  horizontal 
plane,  by  the  bearing  of  horizontal  shoulders  on  each  other, 
until  the  horizontal  shoulders  cease  to  bear  on  each  other,  and 
the  shutter  descends  by  gravity  by  means  of  inclined  planes 
in  the  hinge,  and  the  hinge  is  locked  in  that  position  against 
ordinary  movements ;  that  the  shutter  may  be  shut  by  pulling 
it  and  bringing  the  inclined  planes  into  action  first  and  then 
the  horizontal  planes ;  and  that,  when  the  shutter  is  locked 
open,  the  operation  of  the  inclines  bearing  against  each  other, 
in  case  of  a  movement  of  the  shutter  by  the  wind  or  other- 
wise, is  such  as  to  throw  the  strain  on  the  knuckles  to  which 
the  inclines  are  attached,  to  an  extent  sufficient  to  make  the 
strain  on  the  spindle  less  than  it  would  be  if  the  inclines  were 
not  arranged  as  they  are. 

Lull,  in  his  specification,  describes  the  two  parts  of  his 
hinge  as  like  each  other.  They  are  so  constructed.  But  this 
is  not  of  the  essence  of  the  invention.  It  is,  undoubtedly,  the 
best  form,  and,  with  the  two  planes  on  each  arm  facing  in 
opposite  directions,  and  of  the  same  size,  and  in  the  same 
relative  position,  their  co-action  with  the  other  two  planes 
gives  the  most  perfect  relief  to  the  spindle.  But  a  depart- 
ure from  these  features,  to  some  extent,  while  producing  an 
inferior  hinge,  in  respect  to  relieving  the  spindle,  still  relieves 
it  to  some  extent,  and  constitutes  no  departure  from  the  in- 
vention of  LuU,  all  the  other  features  of  his  claim  being  used. 
Still  it  cannot  be  said  that  Clark's  inclined  planes  are  not  on 
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the  shoulder  of  the  hinge,  or  are  outside  of  the  shoulder,  or 
are  on  cam  arms  such  as  the  Lull  patent  has.  But  a  fair  con- 
struction of  the  LuU  patent  is,  that  it  really  makes  two  claims. 
In  stating  the  nature  of  the  invention  the  specification  says 
that  it  consists  "  in  the  so  forming  of  a  self -locking  hinge, 
cast  in  two  pieces,  as  that  a  shutter  hung  thereon  may 
swing  open  or  shut  on  a  horizontal  plane,  and  lock  when 
opened  to  its  limit."  This  is  a  construction  involving  cer- 
tain features  and  parts.  It  involves  those  parts  which  cause 
the  shutter  to  swing  open  on  a  horizontal  plane,  and  then 
to  lock  by  the  operation  of  inclined  planes,  and  then  to  shut 
by  being  pulled  and  rising  through  the  return  action  of  the 
inclined  planes  until  it  is  raised  far  enough  to  shut  on  a 
horizontal  plane.  This  operation  of  mechanism  is  independent 
of  any  relief  of  the  spindle.  Then  the  specification  goes  on 
to  say,  "  and  so  that,  also,  when  locked  open,  the  strain  shall 
be  taken  off  the  spindle  and  thrown  on  to  cam  arms,  and  thus 
effectually  relieve  the  spindle  from  the  force  of  the  winds." 
The  specification  thus  states  that  the  nature  of  Lull's  invention 
consists  in  the  so  forming  of  a  self -locking  hinge,  cast  in  two 
pieces,  as  that,  when  it  is  locked  open,  the  result  named,  as  to 
strain,  will  take  place,  in  addition  to  the  so  forming  of  such 
hinge  as  that  it  will  have  the  described  operation  as  to  swing- 
ing open  or  shut  and  locking  when  open.  The  features  of 
mechanism  which  provide  for  the  horizontal  swinging  and  the 
after  locking  may  fully  exist  without  being  in  such  form  as  to 
produce  the  effect  as  to  strain  spoken  of  by  LuU.  The  lan- 
guage of  the  specification  is  to  be  taken  distributively  and  not 
as  for  a  combination  of  all  the  features.  So,  too,  with  the 
claim.  It  is,  in  effect,  by  its  structure,  and  by  reference  to 
the  descriptive  part  of  the  specification,  two  claims— one  for 
such  of  the  described  mechanism  as  is  necessary  to  secure  the  de- 
scribed swinging  and  locking ;  and  the  other  for  such  of  the  de- 
scribed mechanism  as  is  necessary  to  secure  the  result  described 
as  to  strain.  A  re-issue  with  a  division  of  the  claim  into  two 
claims  would  have  been  sustainable ;  and  the  patent  as  it  is  is 
fairly  capable  of  the  foregoing  construction.    The  Clark  hinge 
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embodies  the  swinging  and  locking  mechanisnoi  of  Lull,  which 
is  a  material  part  of  his  invention,  and  is  thus  separately 
claimed.  Having  the  inclines  on  the  shoulder  or  outside  of 
tlie  shoulder,  on  cam  arms  or  not  on  cam  arms,  is  not  a  matter 
affecting  the  swinging  and  locking,  but  affecting  only  the  re- 
lief of  the  spindle. 

The  feature  which  Clark  had  added,  of  the  additional  stop, 
is  a  feature  not  concerned  with  the  swinging  and  locking 
through  the  action  of  the  horizontal  planes  and  inclined  planes, 
but  is  something  added  to  the  locking.  The  Clark  patent  is 
granted  for  the  auxiliary  locking  stop  and  recess  added  to 
and  combined  with  the  four  inclines  which  allow  the  blind 
to  descend  by  gravity  and  be  locked  after  it  has  opened  hori- 
zontally. 

The  mechanism  used  in  the  Clark  hinge,  to  cause  it  to 
open  horizontally  and  then  lock,  is  a  mere  formal  variation 
from  that  of  Lull,  having  the  same  mode  of  operation.  In 
opening,  the  shutter  swings  freely  on  horizontal  shoulders, 
and  then  the  support  passes  to  inclined  planes,  and  the  shutter 
is  carried  by  gravity  down  such  planes  and  is  locked,  and 
then  is  pulled  by  the  hand  up  the  inclined  planes,  and  the 
support  is  returned  to  the  horizontal  shoulders,  and  the  shutter 
is  swung  shut. 

There  must  be  the  usual  decree  for  the  plaintiff,  for  an  in- 
junction and  an  account,  with  costs. 

Lwingston  Ghifford  and  Philip  J.  O^ReHly^  for  the 
plaintiff. 


Oeorge  J.  Sica/rd^  for  the  defendants. 
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Peter  Ormerod 

V8. 

The  New  York,  West  Shore  and  Buffalo  Railway 
Company.     In  Equity. 

A  railroad  company  was,  under  the  authority  of  the  State  of  New  York,  con- 
Btracting  its  road-bed  in  the  waters  of  the  Hodson  river,  near  New  Windsor,  lat.- 
erally  along  the  front  of  certain  docks  and  brick-yards  on  the  west  shore.  The 
owner  of  a  schooner,  residing  in  New  Jersey,  alleging  that  the  railroad  wonld 
obstruct  the  nayigation  of  the  river,  and  that  he  would  sustain  special  injury 
because  he  had  contracted  with  the  riparian  proprietors  to  transport  bricka 
for  them  to  New  York,  in  his  vessel,  and  that  the  obstructions  of  the  company 
would  defeat  the  performance  of  the  contract,  applied  to  this  Court  to  restrain 
the  making  of  the  road-bed.    The  application  was  denied. 

Congress  not  having  restricted  the  authority  of  the  State  in  the  premises,  no 
public  right  was  invaded  by  the  acts  of  the  company. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  August  20th,  1882.) 

Wallace,  J.  Although  the  complainant  has  obtained  a 
preliminary  injunction,  upon  due  notice,  but  by  the  default 
of  the  defendant,  the  present  motion  has  been  argued  as 
though  it  were  one  to  dissolve  an  ex  pa7'te  injunction.  As 
both  parties  have  seemed  desirous  that  the  right  of  the  com- 
plainant to  have  an  injunction  should  be  considered  upon  the 
merits,  the  motion  will  be  disposed  of  accordingly. 

The  complainant  seeks  to  restrain  the  defendant  from  con- 
structing a  road-bed  and  railroad  track  in  the  waters  of  the 
Hudson  river,  near  New  Windsor,  laterally  along  the  front  of 
certain  dockfe  and  brick-yards  situate  on  the  west  shore  of  the 
river.  The  lands  under  the  water  of  the  river  which  have 
been  appropriated  by  the  defendaut,  were  granted  by  the  State 
of  New  York  to  the  riparian  proprietors,  and  the  defendant 
has  taken  proceedings  in  the  State  Courts  to  acquire  these 
lands  for  the  purposes  of  its  railroad,  under  the  general  rail- 
road Act  of  this  State,  delegating  to  railroad  corporations  the 
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exercise  of  the  power  of  eminent  domain  in  this  behalf.  The 
defendant  is  in  possession  of  these  lands  nnder  an  order  of  the 
State  Courts,  made  in  the  course  of  these  proceedings,  after 
hearing  the  respective  parties.  The  complainant  is  the  owner 
of  a  schooner,  and  resides  in  the  State  of  New  Jersey.  He 
aaserts  that  the  defendant's  railroad  will  obstruct  the  naviga- 
tion of  the  river,  and  alleges  that  he  will  sustain  special  injury, 
because  he  has  made  a  contract  with  several  of  the  riparian, 
proprietors  to  transport  bricks  for  them  to  New  York  city,  in 
his  vessel,  during  the  present  season  of  navigation,  and  that 
the  obstruction  of  the  defendant  will  defeat  the  performance 
of  this  contract. 

The  controversy  may  be  considered  in  two  aspects:  (1.) 
The  complainant  has,  in  common  with  all  other  persons,  the 
right  to  navigate  the  public  waters,  and,  if  the  acts  of  the  de- 
fendant constitute  a  nuisance,  as  he  may  sustain  special  injury, 
he  has  a  sufficient  interest  to  invoke  the  aid  of  the  Court. 
But,  it  is  not  seriously  contended  in  his  behalf  that  the  acts 
of  the  defendant  will  materially  obstruct  the  general  naviga- 
tion of  the  river.  The  railroad  will  intercept  communication 
with  the  shore  along  that  portion  of  the  river  where  it  is  to  be 
located,  and  will  be  an  impediment  to  the  riparian  owners 
and  those  who  desire  access  by  the  river  to  their  lands.  The 
shores  of  navigable  waters,  and  the  lands  under  the  waters, 
belong  to  the  State  within  whose  territorial  limits  they  lie ;  or 
to  those  who  have  derived  title  from  the  State.  It  is  familiar 
doctrine,  that  the  right  of  eminent  domain  over  the  shores 
and  the  soil  under  the  waters,  resides  in  the  State  for  all  mu- 
nicipal purposes,  and,  within  the  legitimate  limitations  of  this 
right,  the  power  of  the  State  is  absolute,  and  an  appropriation 
of  the  shores  and  lands  is  lawful.  In  the  exercise  of  this 
right,  the  State  may  directly,  or  indirectly,  by  delegation,  au- 
thorize the  construction  of  bridges,  piers,  wharves  or  other 
obstructions  in  navigable  waters.  Such  obstrucfions  are  not 
nuisances,  because  that  cannot  be  a  nuisance  which  is  done  by 
lawful  authority.  It  is  only  when  the  exercise  of  this  power 
of  eminent  domain  comes  in  collision  with  the  paramount  au- 
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thority  of  the  United  States  that  it  is  inhibited  and  impotent. 
The  power  of  the  State  ends  where  that  of  the  national  sov- 
ereignty begins,  bnt,  until  Congress  has  asserted  its  power 
to  regulate  commerce,  and  by  legislation  has  assumed  to  re* 
strict  the  jurisdiction  of  the  State  over  its  navigable  waters, 
no  conflict  can  arise,  and  the  authority  of  the  State  is  compre- 
hensive. (  Wilson  V.  Blackbird  Creek  Marsh  Co.,  2  Peters, 
250;  Oilman  y.  Philadelphia  J  Z  TTaK.,  728;  County  of  Mo- 
UUy.  KimlaXL,  102  U.  S.,  691.) 

No  Act  of  Congress  has  been  adverted  to  by  counsel,  or 
has  met  the  observation  of  the  Court,  which  assumes  to  cir- 
cumscribe the  State  of  New  York  in  the  exercise  of  its  power 
of  eminent  domain,  from  authorizing  such  a  limited  interfer- 
ence with  the  navigation  of  the  Hudson  river  as  is  appre- 
hended here.  On  the  contrary,  the  cases  decided  in  this 
Court,  {SUliman  v.  Hudson  River  Bridge  Co,^  4  Blatchf.  C, 
C.  R.j  395,  aflSrmed  by  the  Supreme  Court,  2  FaK.,  403 ;  and 
Silliman  v.  Troy  and  West  Troy  Bridge  Co,^  11  Blatchf,  C. 
C  i?.,  274,)  are  to  the  effect  that  a  far  more  serious  obstruc- 
tion to  the  navigation  of  the  river  is  within  the  legitimate 
sanctions  of  the  municipal  power. 

These  cases  are  decisive  against  the  theory  that  the  defend- 
ant cannot  occupy  a  portion  of  the  river  for  the  purposes  of 
its  railroad  without  an  invasion  of  public  right. 

(2.)  The'  case  then  resolves  itself  into  a  controversy  in 
which  the  parties  primarily  interested  are  the  riparian  owners 
and  the  defendant.  It  is  true,  the  complainant  has  an  in- 
dependent standing  by  reason  of  his  contract  of  transporta- 
tion with  these  proprietors;  but  it  is  not  alleged  that  this 
contract  was  entered  into  before  the  defendant  appropriated 
the  lands.  The  complainant's  rights  are  derivative  and  ons^- 
inate  with  the  riparian  proprietors.  If  they  had  chosen  to 
convey  the  lands  to  the  defendant,  the  complainant  would  be 
without  reiiftdy  as  against  the  defendant.  If  the  defendant 
is  lawfully  in  possession,  as  against  the  owners,  by  virtue  of 
its  proceedings  to  acquire  title,  the  complainant  can  have  no 
relief  here. 
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Whether  the  defendant  can  lawfully  acquire  the  title  of 
the  owners  to  the  lands,  whether  its  proceedings  have  been 
effectual,  and  whether  its  present  possession  is  lawful,  or  the 
contrary,  are  questions  which  depend  upon  the  provisions  of 
the  general  railroad  Act,  and  the  proceedings  taken  under  it. 
These  questions  will  be  adjudicated  by  the  State  Courts  in 
the  pending  proceedings.  The  determination  by  the  State 
Court  will  be  binding  upon  this  Court.  Certainly,  in  view 
of  the  fact  that  the  State  Court  has  already  decided  for  the 
defendant,  and  adjudged  that  it  should  retain  possession  of 
the  lands  during  the  pendency  of  the  proceedings  to  acquire 
title,  this  Court  should  not  disregard  the  authority  of  that 
decision,  upon  a  motion,  and  interpose  by  a  preliminary  in- 
junction. It  is  not  the  oflBce  of  such  a  motion  to  determine 
questions  of  doubtful  rights. 

The  injunction  is  dissolved. 

WiUiam  W.  Badger ^  for  the  plaintiff. 
Ashbd  Oreen,  for  the  defendant. 


The  Mbbohants'  Manufactueino  Company 
The  Gbajto  Tjjunk  Kailway  Company. 

In  a  salt  brought  in  this  Court,  by  one  foreign  corporation  ag^ainst  another  for- 
eign corporation,  to  recover  damages  for  the  loss  of  merchandise,  while  being 
transported  in  the  Dominion  of  Canada,  process  for  the  commencement  of 
the  suit  was  served  on  an  agent  of  the  defendant  in  the  Soathem  District  of 
New  York,  where  the  defendant  carried  on  business,  the  service  being  in  a 
mode  authorized  by  the  laws  of  New  York.  HeU  that  the  defendant  was 
foand  in  that  District,  within  the  meaning  of  §  739  of  the  Revised  Statntes. 

(Before  Wallacb,  J.,  Sonthem  District  of  New  York,  August  80th,  1882.) 
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Wallace,  J.  The  motion  to  vacate  the  service  of  the 
writ  raises  a  question  of  jurisdiction.  The  suit  is  brought  by 
a  foreign  corporation  against  a  foreign  corporation,  to  recover 
damages  for  the  loss  of  merchandise  of  the  plaintiff,  while 
being  transported  by  the  defendant  in  the  Dominion  of  Can- 
ada; It  is  insisted  that  the  Court  has  no  jurisdiction,  because 
the  laws  of  this  State  provide  that  an  action  against  a  foreign 
corporation  can  only  be  maintained  by  another  foreign  corpo- 
ration in  one  of  the  following  cases :  (1.)  When  brought  to  re- 
cover damages  for  the  breach  of  a  contract  made  within  this 
State,  or  relating  to  property  situated  within  the  State  at  the 
time  of  the  making  thereof ;  (2.)  When  brought  to  recover 
specific  real  property  situated  within  the  State,  or  a  chattel 
replevied  within  the  State ;  (3.)  Where  the  cause  of  action 
arose  within  the  State,  except  where  the  object  of  the  action 
is  to  affect  the  title  to  real  property  situated  without  the 
State. 

It  will  not  be  contended  that  a  citizen  of  a  foreign  State 
can  be  denied  access  to  this  Court  by  a  State  law,  or  that  ju- 
risdiction over  persons  or  subject-matter  which  is  devolved  by 
the  Constitution  and  laws  of  the  United  States  upon  the  Fed- 
eral Courts,  can  be  circumscribed  by  any  legislative  action  by 
the  State.  {Railway  Co.  v.  Whitton,  13  Wall.,  286;  Payne 
V.  Hook,  7  Wall.,  427;  The  Moses  Taylor,  4  Id.,  411;  Insur- 
ance Co.  V.  Morse,  20  Id.,  445.) 

Nor  is  it  claimed  that  a  corporation  created  by  another 
State,  which,  for  all  the  purposes  of  suing  and  being  sued  in 
the  Federal  Courts,  is  deemed  a  citizen  of  that  State,  may  not 
maintain  an  action  against  another  foreign  corporation  in  these 
Courts,  upon  any  cause  of  action  of  which  the  Court  has  juris- 
diction, wherever  it  can  obtain  due  service  of  process  upon 
the  defendant.  Neither  is  it  seriously  asserted  that  the  cause 
of  action  in  the  present  suit  is  not  one  of  which  this  Court 
has  cognizance. 

The  real  objection,  then,  if  any  there  be,  is,  that  jurisdic- 
tion of  the  person  of  the  defendant  cannot  be  acquire  (  No 
suit  can  be  brought  in  this  Court  ^^  against  an  inhabitant  of  the 
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United  States^  by  any  original  process,  in  any  other  District 
than  that  of  which  he  is  an  inhabitant,  or  in  which  he  is  found 
at  the  time  of  serving  the  writ"  (U.  S.  Bev.  Stat,  §  739) ; 
and  the  .case  tnms  on  the  poiat  whether  the  defendant  can 
be  '^  found,"  within  the  meaning  of  this  statute,  in  the  District 
where  the  suit  is  brought.  The  defendant's  argument  leads 
to  the  proposition,  that  a  foreign  corporation  cannot  be 
*^  found  "  in  this  State,  except  to  litigate  certain  specified  con- 
troversies, of  which  this  is  not  one. 

A  corporation,  although  it  cannot  migrate  beyond  the 
limits  of  the  sovereignty  which  has  created  it,  may,  by  comity, 
exercise  its  franchises  elsewhere.  A  foreign  corporation  can 
transact  business  hereupon  such  conditions  as  may  be  imposed 
upon  it  by  the  laws  of  the  State.  It  can  be  sued  whenever 
the  technical  obstacles  in  the  way  of  compelling  its  appear- 
ance do  not  exist.  At  common  law,  process  must  be  served 
on  its  principal  oflBcer,  within  the  jurisdiction  of  the  sover- 
eignty where  the  corporate  body  exists.  But  it  can  waive  this 
requirement  and  consent  to  be  served  in  a  different  manner, 
and  when  it  does  this  it  stands  on  the  same  footing  with  a  nat- 
ural person.  When  it  avails  itself  of  the  privileges  of  doing 
business  in  a  State  whose  laws  authorize  it  to  be  sued  there  by 
service  of  process  upon  an  agent,  its  assent  to  that  mode  of 
service  is  implied.  Accordingly,  it  has  been  repeatedly  held, 
that  a  foreign  ^corporation  consents  to  be  amenable  to  suit  by 
such  mode  of  service  as  the  laws  of  the  State  provide,  when 
it  invokes  the  comity  of  the  State  for  the  transaction  of  its  af- 
fairs. {Lafayette  Ins,  Co.  v.  French^  18  How,^  404 ;  Rail- 
road Co.  V.  Harris^  12  TFoZZ.,  81 ;  Eaa  parte  SchoUenberger^ 
96  V.  S.J  369.)  It  waives  the  right  to  object  to  the  mode  of 
service  of  process  which  the  State  laws  authorize. 

The  laws  of  this  State  enact  that  a  foreign  corporation  may 
be  served  with  process  within  this  State,  by  service  upon  its 
president,  treasurer  or  secretary.  It  is  not  disputed  that  the 
defendant  Was  thus  served  in  the  present  suit.  The  authori- 
ties referred  to,  and  many  others  which  it  is  unnecessary  to 
cite,  are  unanimous  to  the  effect  that  the  corporation  is 
**  found  "  in  the  District  where  its  agent  is  served,  when  it 
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does  businesB  there  and  the  State  laws  authorize  such  a  mode 
of  service.  Ko  question  of  jurisdiction  of  the  person  of  the 
defendant  can,  therefore,  arise. 

It  may  be  that  the  cause  of  action  is  one  of  which  the 
Court  has  not  jurisdiction,  and  the  suit  will  be  dismissed  for 
want  of  jurisdiction  of  the  subject-matter ;  but  this  does  not 
affect  the  jurisdiction  over  the  person  of  the  defendant,  which 
must  be  acquired  before  the  Court  can  determine  whether  or 
not  there  is  any  jurisdiction  of  the  subject-matter.  The  juris- 
diction of  this  Court  to  hear  the  suit  is  not  derived  from  the 
implied  consent  of  the  defendant  to  be  sued ;  it  has  not  con- 
sented to  be  sued  in  this  Court  by  any  mode  of  service.  It  is 
here  because  it  has  been  found  here,  and  it  was  found  here 
because  it  voluntarily  placed  itself  in  a  position  where  it  could 
be  served  with  process  in  the  manner  prescribed  by  the  State 
laws. 

Well  considered  authorities  have  favored  the  conclusion 
that  a  commercial  corporation  may  be  deemed  constructively 
present  outside  the  State  of  its  origin,  wherever  it  has  prop- 
erty and  carries  on  its  operations  by  its  agents ;  and  that  serv- 
ice of  process  upon  such  agents,  at  such  places,  is  good  serv- 
ice upon  the  corporation,  even  in  the  absence  of  local  laws 
authorizing  such  mode  of  service.  {Moulin  v.  Ins.  Co.j  1 
DutcheTj  57 ;  Bushel  v.  Commonwealth  Ins,  Co.^  15  S.  <6  H.y 
173 ;  Libhey  v.  Hodgdon^  9  If,  77.  394;  SL  Louis  Ins.Co.  v. 
Cohethy  -9  Missouriy  421 ;  Hayden  v.  Androacroggim,  Milla^  1 
Fed.  Rep.^  93  ;  Newhy  v.  Van  Oppen^  41  L.  J.,  Q.  B.,  N.  S.y 
148 ;  Moch  V.  Virginia  Fire  Lis.  Co.,  10  Fed.  Bep.^  696.) 
But  it  is  not  necessary,  for  present  purposes,  to  adopt  this 
opinion. 

The  motion  is  denied. 

Oeorge  W.  Wingate^  for  the  plaintiff. 
Th<mias  H.  Hubbard^  for  the  defendant. 
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Joseph  W.  Wilson  and  Othebs  vs.  Hsnbt  G.  Pbabson. 

in  a  suit  against  a  postmaster  for  detaining  letters,  hiB  answer  Justified  nnder  a 
r^rolation  requiring  him,  wheneyer  he  had  reason  to  belieye  that  a  designated 
place  was  being  used  to  coyer,  under  a  fictitioos  address,  correspondence  for- 
bidden circulation  in  the  mails,  to  report  the  fact  and  reason  for  his  belief, 
and  g^ye  notice  that  the  person  claiming  the  correspondence  must  caU  at  the 
general  deliyery  and  establish  his  identity,  and  ayerred  a  compliance  with 
such  regulation : 

Mdd,  that  the  allegations  of  the  answer  were  sufficicDtly  definite  and  certaio, 
under  g  646  of  the  Code  of  Civil  Procedare  of  New  York. 

ffeld,  also,  that,  under  §  681  of  said  Cod^,  the  plaintiff  was  entitled  to  a  bill  of 
particulars  setting  forth  the  facts  and  droumstaoces  which  induced  him  to 
belieye  that  the  place  designated  was  being  used  to  coyer  forbidden  oorrea- 
pondence  in  the  nuuls,  under  a  fictitious  address. 

<Before  Wallace,  J.,  Southern  District  of  New  York,  August  80th,  1882.) 

Wallace,  J.  The  plaintifiEs  move  for  an  order  requiring 
the  defendant  to  make  certain  allegations  of  the  answer  more 
definite  and  certain,  and  for  a  bill  of  particulars. 

The  complaint  alleges  the  wrongful  detention  and  con- 
yersion  of  certain  letters  of  the  plaintifi^s  by  the  defendant, 
who  received  them  as  postmaster,  at  the  city  of  New  York. 
The  answer  denies  the  conversion,  and  justifies  the  detention 
under  a  regulation  of  the  Post-OflSce  Department,  which  re- 
quires a  postmaster,  whenever  he  has  reason  to  believe  that 
a  street  or  number,  or  designated  place,  is  being  used  by  any 
person  for  covering,  under  a  fictitious  address,  correspondence 
forbidden  circulation  in  the  mails,  to  report  the  fact  and 
reason  for  his  belief  to  the  First  Assistant  Postmaster-Gen- 
eral, and  await  his  instructions,  and  to  give  notice  that, 
pending  such  instructions,  persons  claiming  such  correspond- 
ence must  call  at  the  general  delivery  and  establish  their 
identity  before  its  delivery.  The  answer  alleges  that  the  let- 
ters mentioned  in  the  complaint,  addressed  to  J.  Wilson  & 
Co.,  at  40  Broadway,  New  York  city,  came  into  his  custody 
4»  postmaster ;  that  defendant  had  reason  to  believe,  and  did 
Vol.  XXI.— 8 
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believe,  that  said  designated  place,  to  wit,  40  Broadway,  wa& 
being  used  by  some  person  or  persons  for  covering,  under  a  ficti- 
tious address^  correspondence  forbidden  circulation  in  the  mails ;. 
and  that,  thereupon,  he  reported  to  the  First  Assistant  Postmas- 
ter-General for  instructions,  and  gave  notice,  &c.,  and,  pend- 
ing instructions,  placed  the  letters  in  the  general  delivery,  and 
was  always  ready  and  willing  to  deliver  them  to  the  person 
who  might  establish  his  identity  as  the  person  entitled ;  and 
that  no  person  called  for  the  letters. 

It  Is  insisted  that  the  plaintiffs  are  entitled  to  information, 
either  by  more  definite  allegations  in  the  answer,  or  by  a  bill 
of  particulars,  (1)  of  the  name  of  the  person  or  persons  using 
40  Broadway  for  covering,  under  a  fictitious  address,  corre- 
spondence forbidden  circulation  in  the  mail ;  (2)  of  the  fic- 
titious address  so  used  ;  (3)  of  the  reason  the  correspondence 
was  forbidden ;  (4)  of  the  respect  in  which  the  address  was 
fictitious ;  (5)  of  the  facts,  circumstances  or  reasons  for  the 
belief  that  the  name  used  was  fictitious,  and  the  address  was 
being  used  for  covering,  under  a  fictitious  address,  correspond- 
ence forbidden  circulation. 

The  Code  of  Civil  Procedure  (§  531)  authorizes  the  Court 
to  require  a  bill  of  particulars  of  the  claim  of  either  party,  in 
any  case ;  and  it  is  held,  that  this  provision  extends  to  all 
descriptions  of  actions,  or  to  any  defence  that  may  be  inter- 
posed. {Dwight  V.  Germania  Life  Lis,  Co,^  84  N.  P.,  493.) 
Where  the  precise  meaning  or  application  of  allegations  in  a 
pleading  is  indefinite  or  uncertain,  the  Court  may  require  the 
pleading  to  be  made  definite  and  certain.  (§  546).  The 
meaning  or  application  of  the  allegation  here  is  not  doubtful. 
The  gravamen  and  nature  of  the  defence  relied  on  is  suf- 
ficiently plain ;  and  the  plaintiffs'  remedy  is,  therefore,  to  be 
sought  by  a  bill  of  particulars.  {Tilton  v.  Beecher^  59  iT.  X-y 
176.) 

The  particularity  with  which  a  party  should  be  required 
to  inform  his  adversary  as  to  essential  facts  which  are  in  con- 
troversy, depends  upon  the  nature  of  the  facts,  and  the  extent 
to  which  information  may  fairly  be  presumed  to  be  within  • 
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the  cognizance  of  the  respective  parties.  A  party  should 
never  be  required  to  make  specifications  of  l^ose  matters 
which,  from  their  inherent  character,  are  not  capable  of  ex- 
actitude, or  which  constitute  evidence  rather  than  substantive 
facts ;  nor  to  proffer  information  which  is  presumably  more 
within  the  knowledge  of  his  adversary  than  his  own. 

The  regulation  under  which  the  defendant  justifies,  and 
which,  for  present  purposes,  may  be  regarded  as  equivalent  to 
a  statute,  in  substance  authorizes  a  postmaster  to  withhold  the 
letters  of  the  citizen,  unless  the  latter  establishes  his  identity 
as  the  person  entitled  to  the  letters,  whenever  the  postmaster 
has  reason  to  believe  that  a  fictitious  address  is  being  employed 
by  any  person  for  covering  forbidden  circulation  in  the  mails. 
As,  in  some  instances,  it  might  be  difficult  for  the  person  en- 
titled to  the  letters  to  establish  his  identity,  cases  may  arise 
when,  without  fault  on  his  part,  the  citizen  may  be  subjected 
to  inconvenience  and  even  to  loss.  The  postmaster  is  not  au- 
thorized by  the  regulation  to  exercise  an  arbitrary  judgment ; 
he  is  only  to  require  proof  of  identity  when  he  has  reason  to 
believe  that  the  mails  are  being  used  illegitimately.  His  judg- 
ment may  be  founded  upon  circumstances  with  which  the 
owner  of  the  letters  has  had  no  connection.  Unless  some  cir- 
cumstances exist  which  call  for  the  exercise  of  his  judgment, 
his  action  is  not  within  the  protection  of  the  regulation. 

The  affidavits  furnished  in  support  of  the  motion  on  be- 
Ijialf  of  the  plaintiffs  are  not  very  satisfactory,  but,  inasmuch 
as  the  circumstances  which  control  the  action  of  the  post- 
master are  necessarily  such,  and  only  such,  as  influence  his  own 
judgment,  it  is  not  to  be  assumed  that  the  plaintiffs  can  defi- 
nitely know  what  they  are.  The  plaintiffs  are  entitled  to  in- 
formation to  meet  the  issue  tendered  by  the  defendant,  and  to 
d^prove  the  existence  of  any  facts  or  circumstances  author- 
izing him  to  exercise  his  judgment  in  the  premises.  In  this 
behalf,  the  defendant  should  be  required  to  furnish  a  bill  of 
particulars,  setting  forth  the  facts  and  circumstances  which 
induced  him  to  believe  that  40  Broadway  was  being  used  by 
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some  person,  or  persons,  for  covering  forbidden  correspond- 
ence in  the  mails,  under  a  fictitions  address. 

Ordered  accordingly. 

A.  J,  BiUenhoefeTy  for  the  plaintiffs. 

Samud  B.  Clarke,  {Assistant  District  Attorney,)  for  the 
defendant. 


Cbeon  B.  Farb  vs.  The  Town  of  Lyons, 

Mnnicipal  bonds  were  issaed  by  a*town  in  New  York,  nnder  seal,  payable  to 
bearer,  with  interest  coupons,  not  nnder  seal,  payable  to  bearer.  A  salt  was 
brought  by  a  citizen  of  Pennsylvania,  the  holder  of  some  of  the  bonds  and 
coupons,  against  the  town,  to  recover  interest  on  the  bonds.  The  plaintiff 
obtained  the  bonds  and  coupons  from  a  citizen  of  New  York:  Htld,  that  the 
plaintiff  was  not  an  assignee  of  the  bonds  and  coupons,  within  the  meaning 
of  §  1  of  the  Act  of  March  8d,  1876,  (18  U,  8,  Stat,  at  Lca-ge,  470.)  but  was 
to  be  regarded  as  the  direct  promisee. 

The  case  of  Coe  v.  Cayuga  Lake  B,  B,  Co,,  (19  BkUchf.  C.  C.  B,  622,)  distin- 
g^uished. 

(Before  Coxb,  J.,  Northern  District  of  New  Yosk,  August  80th,  1882.) 

CoxB,  J.  This  action  was  tried  at  the  June  term  of  this 
Court,  and  the  plaintiff  had  a  verdict.  The  defendant  now 
moves  for  a  new  trial.  The  plaintiff  is  a  citizen  of  Pennsyl- 
vania. The  defendant  is  a  municipal  corporation  of  New 
York.  The  action  is  to  recover  the  semi-annual  interest,  due 
on  the  first  day  of  April,  1880,  and  on  the  first  day  of  Octo- 
ber, 1881,  upon  four  coupon  bonds  of  the  defendant.  The 
bonds  and  the  coupons  are  payable  to  bearer.  The  bonds  |re 
sealed.     The  coupons  are  not  sealed. 

A  similar  suit  between  these  parties,  tried  in  this  Court  in 
1880,  resulted  in  a  verdict  for  the  plaintiff.  The  judgment 
record  in  that  action  is  produced,  and  it  is  insisted  that  the 
doctrine  of  res  adjvdicata  precludes  the  defendant  from  again 
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asserdng  any  defence  which  was^  or  which  might  haye  been, 
there  interposed. 

The  defendant  now,  for  the  firs£  time,  disputes  the  juris- 
diction of  the  Court,  for  the  alleged  reason,  the  bonds  being 
under  seal,  that  no  action  could  have  been  maintained  thereon, 
in  this  Court,  by  the  party  from  whom  the  plaintiff  received 
them,  he  being  a  citizen  of  New  York ;  that  this  action  is  not 
on  the  coupons,  but  is  on  the  bonds ;  and  that  the  bonds  are 
neither  promissory  notes,  negotiable  by  the  law  merchant,  nor 
bills  of  exchange,  and  are,  therefore,  not  within  the  excep- 
tions mentioned  in  the  statute.  That  portion  of  the  Act  of 
March  3d,  1875,  (18  V.  S,  Stat,  at  Large,  470,)  which  is  ap- 
plicable, is  in  the  following  words :  "  Nor  shall  any  Circuit 
or  District  Court  have  cognizance  of  any  suit  founded  on  con- 
tract in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  Court  to  recover  thereon,  if  no  assignment 
had  been  made,  except  in  cases  of  promissory  notes  nego- 
tiable by  the  law  merchant,  and  bills  of  exchange."  The  ques- 
tion, being  one  of  jurisdiction,  may  properly  be  considered 
here.  The  defendant  is  not  concluded  as  to  it  by  the  prior 
judgment.  It  is  not  disputed  that  both  in  practice,  and  by  a 
series  of  decisions  extending  over  many  years,  the  Federal 
Courts  have  maintained  and  asserted  their  jurisdiction  of  ac- 
tions arising  upon  municipal  bonds  in  circumstances  similar  to 
those  developed  here.  But  it  is  argued,  with  much  learning 
and  ingenuity,  that  the  recent  decision  in  Coe  v.  Cayuga  Lake 
R.  R  Co.,  (19  Blatchf.  C.  C.  5.,  522,)  has  effected  a  complete 
overthrow  of  these  well  established  principles.  It  is  thought 
that  the  decision  does  not  enunciate  doctrines  so  radical.  In 
that  case,  it  was  held  that  a  note  payable  to  order,  and  nego- 
tiable by  the  law  merchant,  was  transformed  into  a  specialty 
by  the  addition  of  the  seal  of  the  maker.  It  was,  even  after 
the  seal  had  been  affixed,  in  one  sense,  a  promissory  note,  but 
not  a  note  negotiable  by  the  law  merchant.  With  the  seal 
absent  the  note  would  have  passed  by  endorsement,  and,  if  en- 
dorsed in  blank,  thereafter  by  delivery ;  with  the  seal  added, 
it  was  held  to  be  no  longer  negotiable  in  the  commercial 


118  NORTHERN  DISTRICT  OF  NEW  YORK, 

Farr  v.  The  Town  of  Lyf>ii8. 

sense,  and  conld  only  pass  by  assignment.  In  this,  respect,  it 
differs  from  an  instrument  payable  to  bearer,  where  the  holder 
does  not  trace  his  title  through  any  intermediate  endorsee  or 
assignee,  and  where  it  is  wholly  immaterial  whether  the  in- 
strument was  delivered  to  him  by  the  maker,  or  passed  through 
the  hands  of  many  antecedent  owners.  He  derives  his  title, 
not  by  assignment  or  endorsement,  but  by  the  bona  fide  pos- 
session of  the  instrument.  In  order  to  maintain  his  action  he 
is  required  to  plead  and  prove  the  instrument,  and  that  he  is 
its  lawful  owner  and  holder.  How  he  procured  it,  and  from 
whom,  is  not  at  all  important. 

This  distinction  is  recognized  by  Judge  Blatchford  in  the 
case  referred  to.  He  says,  speaking  of  municipal  bonds : 
"  Such  obligations,  payable  to  bearer,  are  deemed  payable  to 
the  holder,  and  so,  under  this  Act  of  18Y5,  the  holder  who 
sues  is  not  regarded  as  an  assignee  of  the  contract,  but  is  a 
holder  through  a  transfer  by  delivery." 

The  Federal  Courts  have,  by  a  long  line  of  adjudications, 
invested  these  bonds  and  each  coupon  with  all  of  the  charac- 
teristics, and  subjected  them  to  most  of  the  rules,  applicable 
to  commercial  paper.  They  are  issued  to  invite  the  invest- 
ments of  the  world.  The  citizens  of  the  State  in  which  they 
have  their  inception  not  only,  but  the  citizens  of  other  States 
and  of  foreign  countries,  are  solicited  to  become  their  purchasers. 
A  citizen  of  Pennsylvania,  who  possesses  such  a  cause  of  action 
against  a  citizen  of  New  York,  the  amount  exceeding  $500,  has 
a  right  to  invoke  the  aid  and  seek  the  protection  of  the  Fed- 
eral Courts.  His  action  would  not  be  defeated,  and  the  Court 
ousted  of  jurisdiction,  by  proof  that  the  first  holder  after  in- 
ception, or  the  last  holder,  was  a  citizen  of  New  York.  In 
the  case  at  bar,  the  plaintiff's  right  of  action  does  not  depend 
.  upon  the  former  owners  of  the  bonds.  He  derives  no  title 
from  them.  No  act  of  theirs  can  add  to  or  detract  from  the 
strength  of  his  position.  The  town  of  Lyons  promises  to  pay 
him,  Creon  B.  Farr,  and  he  is  a  citizen  of  Pennsylvania.  In 
Coe  V.  Cayuga  Lake  R.  R.  Co..,  the  promise  was  to  pay  to 
the  order  of  a  citizen  of  New  York.    He  could  not  sue  in  the 
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JFederal  (Jonrts,  nor  could  he  transfer  the  obligation  to  one 
who  could  so  sue,  except  by  assignment.  Hence  the  inhibi- 
tion of  the  statute  attached.  In  this  case,  on  the  contrary, 
the  promise  is  direct  to  a  person  who  has  a  right  to  enforce  it 
in  the  Federal  tribunals.  The  fact  that  a  citizen  of  Kew 
York,  or  a  hundred  citizens  of  New  York,  held  the  bonds  be- 
fore he  held  them,  does  not  affect  his  standing,  in  the  smallest 
particular. 

The  motion  is  denied. 


W.  F.  Cogswell^  for  the  plaintiff. 
€.  H.  Roys^  for  the  defendant. 


Addison  Thomas  vs.  The  Town  of  Lansing. 

The  decision  in  MeUen  v.  Town  of  Lannng,  (20  Blatehf,  C.  C,  R,,  278,)  as  to 
bonds  issued  by  the  town  of  Lansing,  in  aid  of  the  construction  of  the  New 
York  and  Oswego  Midland  Railroad  Company,  confirmed. 

Under  §  1  of  the  Act  of  the  Legislature  of  New  York,  passed  April  6th,  1871, 
{LtnoB  of  New  York,  1871,  vol,  1,  eh,  298,/).  686,)  it  was  necessary  that  the 
board  of  directors  of  the  railroad  company  should  designate  the  termini 
and  route  of  the  western  extension  before  any  town  could  haye  power,  under 
that  Act,  to  issue  any  beads  in  ud  of  the  construction  of  the  road. 

Such  want  of  power  is  not  cured  by  any  recitals  in  the  bonds,  or  by  the  fact 
that  they  are  in  the  hands  of  bona  fide  holders,  or  that  the  town  has  paid  in- 
terest on  the  bonds,  or  has  retained  the  certificate  of  stock  received  on  the 
issue  of  the  bonds. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  September  6th,  1882.) 

Blatohford,  J.  This  is  a  motion  for  a  new  trial.  The 
ijase  was  tried  by  the  Court  without  a  jury,  and,  on  the  find- 
ings of  fact,  a  judgment  was  ordered  for  the  defendant.  (20 
Blatohf.  a  a  i?.,  287.) 

The  question  on  which  the  case  turns  is  as  to  the  power  of 
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the  town  to  issue  the  bonds.  The  power,  if  it  existed,  aroB& 
out  of  the  provisions  of  §  10  of  the  Act  of  the  Legislature  of" 
the  State  of  New  York,  passed  April  5th,  1871,  {Laws  of  New 
York^  1871,  t)oZ.  1,  ch.  298,^.  586,)  which  enacts  as  follows: 
"  The  New  York  and  Oswego  Midland  Railroad  Company  are 
hereby  authorized  and  empowered  to  extend  and  construct 
their  railroad  from  the  city  of  Auburn,  or  from  any  point  on 
said  road  easterly  or  southerly  from  said  city,  upon  such  route^ 
and  location,  and  through  such  counties,  as  the  board  of  di- 
'rectors  of  said  company  shall  deem  most  feasible  and  favorable 
for  the  construction  of  said  railroad,  to  any  point  on  Lake  Erie 
or  the  Niagara  river."  Then  follow  provisions  for  constructing 
other  branches.  Then  follows  this :  "  And  any  town,  village 
or  city  in  any  county  through  or  near  which  said  railroad  or 
its  branches  may  be  located,  except  such  counties,  towns  and 
cities  as  are  excepted  from  the  provisions  of  the  general  bond- 
ing law,  may  aid  or  facilitate  the  construction  of  the  said  New 
York  and  Oswego  Midland  Bailroad,  and  its  branches  and  ex- 
tensions, by  the  issue  and  sale  of  its  bonds  in  the  manner  pro- 
vided for  "  in  the  Act  of  April  5th,  1866,  {Laws  of  New  TorTcy 
3866,  vd.  1,  ch.  398,  p.  874,)  and  the  Acts  "amendatory  of 
and  supplementary  thereto."  The  manner  so  provided  for  ia 
the  appointment  by  the  county  judge  of  the  county  in  which 
the  town  is  situated,  of  not*  more  than  three  commissioners  to 
cany  into  effect  the  purposes  of  the  Act.  The  commissioners 
are  to  execute  the  bonds  under  their  hands  and  seals,  and  to 
issue  them.  When  issued  lawfully,  they  become  the  obliga- 
tions* of  the  town  and  bonds  issued  by  the  town. 

The  bonds  in  the  present  case  state  on  their  face  that  they 
are  obligations  of  the  town,  and  that  they  are  "  issued  under 
the  provisions  "  of  the  said  Act  of  1866  "  and  the  several  Acts 
amendatory  thereof  and  supplementary  thereto,  especially" 
the  said  Act  of  1871.  They  are  dated  December  1st,  1871, 
and  purport  to  be  attested  by  the  hands  and  seals  of  three 
persons  as  "  duly  appointed  commissioners  of  said  town  of 
Lansing,"  and  the  bonds  state  that  the  commissioners  have 
caused  each  of  the  annexed  coupons  to  be  signed  by  one  of 
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their  nnmber.     This  suit  is  on  coupons  amounting  to  $3,220, 
cut  from  bonds  the  principal  of  which  amounts  to  $7,500. 

The  commissioners  were  appointed  October  2l8t,  1871,  by 
the  county  judge  of  Tompkins  county,  and  took  the  oath  of 
office  on  the  1st  of  November,  1871.  On  the  16th  of  Novem- 
ber, 1871,  the  board  of  directors  of  the  railroad  company 
passed  the  following  resolution  :  "  Whereas,  the  New  York 
and  Oswego  Midland  Bailroad  Company  had  for  its  original  ob- 
ject the  construction  of  a  railway  from  the  city  of  New  York 
to  the  city  of  Oswego ;  and  whereas,  since  the  organization  of 
said  railroad  company,  it  has  become  desirable  to  extend  their 
said  railroad  to  Lake  Erie  or  the  Niagara  river ;  and  whereas^ 
the  Legislature  of  the  State  of  New  York  did,  by  chapter  298 
of  the  laws  of  1871,  authorize  and  empower  the  said  New 
York  and  Oswego  Midland  Kailroad  Company  to  build  and 
extend  their  said  railroad  from  the  city  of  Auburn,  or  from  any 
point  easterly  or  southerly  of  said  city,  to  any  point  on  Lake  Erie 
or  the  Niagara  river ;  and  whereas,  the  said  railroad  company  and 
its  board  of  directors  have  decided  to  begin  such  extension  and 
construction  of  said  railroad  westerly,  at  and  from  the  village 
of  Cortland,  in  the  county  of  Cortland,  and  westerly  to  Lake 
Erie  or  the  Niagara  river ;  therefore,  be  it  resolved,  that  the 
board  of  directors  of  said  railroad  company  hereby  determine 
that  the  construction  and  extension  of  the  said  railroad  wester- 
ly commence  at  and  from  the  village  of  Cortland,  in  the  said 
county  of  Cortland,  and  thence  to  Lake  Erie  or  the  Niagara 
river."  On  the  same  day  the  board  of  directors  of  said  com- 
pany passed  the  following  resolution :  "  Resolved,  that  the 
said  New  York  and  Oswego  Midland  Railroad  Company,  for  the 
purpose  of  obtaining  money  and  materials  necessary  to  extend 
their  said  railroad  from  the  village  of  Cortland  to  Lake  Erie 
or  the  Niagara  river,  hereby  authorizes  and  directs  its  president 
and  treasurer  to  borrow  money  to  an  amount  not  exceeding 
$25,000  per  mile  in  length  of  the  track  of  the  said  railroad,  so 
as  aforesaid  to  be  extended  and  constructed,  and,  to  secure  the 
repayment  thereof,  to  issue  its  first  mortgage  bonds,  to  be 
made  payable  in  gold  coin  of  the  United  States,  and  to  be  of 
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such  denomination,  and  after  snch  manner  and  form,  and  to 
such  trustees,  as  the  said  president  may  detennine  upon  and 
deem  best  for  the  interest  of  the  said  company."  It  is  not 
shown  that  the  board  of  directors  of  the  company  ever  passed 
any  resolutions  except  the  foregoing,  or  took  any  action  ae  such 
board,  except  what  is  contained  in  the  foregoing  resolutions, 
in  respect  to  said  extejision,  until  after  the  bonds  involved  in 
this  suit  were  issued. 

On  the  1st  of  January,  1871,  the  executive  committee  of 
the  company  had  purchased  a  railroad  road-bed,  called  the 
Murdock  line,  sixteen  miles  long,  with  its  franchises  and 
right  of  way,  which  had  been  graded  in  1852,  and  part  of 
which  was  ready  for  ties  and  ballasting,  this  grading,  how- 
ever, being  grassed  over  and  the  culverts  decayed.  It  ran 
from  a  place  called  Osmun's,  in  the  town  of  Lansing,  north- 
ward to  the  north  line  of  that  town,  which  is  the  north  line 
of  Tompkins  county  and  the  south  line  of  Cayuga  county,  and 
then  on,  through  the  towns  of  Genoa  and  Venice  in  Cayuga 
county,  into  the  town  of  Scipio  in  that  county.  During  the 
summer  and  faU  of  1871,  the  company  made  surveys  for  a  line 
of  railroad  to  run  from  Freeville,  in  the  town  of  Dryden, 
Tompkins  county,  (the  town  next  south  of  Lansing,)  northward 
to  Osmun's,  a  distance  of  ten  miles.  The  grading  and  making 
of  the  railroad  from  Freeville  north  through  the  town  of  Lan- 
sing was  begun  in  December,  1871.  On  December  13th, 
1871,  a  map  called  *'  Map  No.  1,"  certified  by  the  directors  of 
the  company,  was  filed  in  the  office  of  the  clerk  of  Tompkins 
county,  containing  this  inscription  :  "  Map  and  profile  of  a 
part  of  the  Auburn  branch  of  the  New  York  and  Oswego 
Midland  Eailroad,  as  located  in  and  through  a  part  of  the 
county  of  Tompkins,  New  York."  This  map  covered  the  ten 
miles  from  Freeville  to  Osmun's.  On  the  22d  of  December, 
1871,  there  was  filed  in  the  same  office  a  map  similarly  certi- 
fied and  inscribed,  called  "Map  No.  2,"  and  covering  the 
Murdock  line  from  Osmun's  to  the  north  line  of  the  town  of 
Lansing.  On  the  23d  of  December,  1871,  there  was  filed  in 
the  office  of  the  clerk  of  Cayuga  county  a  map  similarly  cer- 
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tified,  called  "  Map  1,"  containing  this  inscription :  "  Map  and 
profile  of  a  part  of  the  Anbum  branch  of  the  New  York  and 
Oswego  Midland  Railroad,  as  located  in  and  through  a  part  of 
the  county  of  Cayuga,  New  York,"  and  covering  the  Murdock 
line  from  the  north  line  of  the  town  of  Lansing,  through  the 
towns  of  Genoa  and  Venice,  to  the  south  line  of  Scipio.     On 
the  31st  of  January,  1872,  $15,000  of  bonds  were  issued,  and 
in  August,  18Y2,  $60,000  were  issued.     No  more  were  ever 
issued.     When  the  bonds  involved  in  this  suit  were  issued 
does  not  appear.     In  exchange  for  said  bonds  the  commis- 
sioners received  a  certificate  for  750  shares  of  the  capital 
stock  of  the  railroad  company,  of  $100  each,  in  the  name  and 
on  behalf  of  the  town  of  Lansing.    On  the  30th  of  May,  1872, 
there  was  filed  in  the  oflSce  of  the  clerk  of  Cayuga  county,  a 
map  called  "  Map  No.  2,"  certified  by  the  said  directors,  con- 
taining the  same  inscription  as  the  said  "  Map  1,"  and  cover- 
ing the  Murdock  line  from  the  south  line  of  Scipio  to  the 
Merrifield  road  in  Scipio,  which  was  the  north  end  of  the 
Murdock  line.     The  Utica,  Ithaca  and  Elmira  Railroad  Com- 
pany owned  a  railroad  which  was  running  from  the  village  of 
Cortland  to  the  village  of  Freeville,  west  from  Cortland,  a 
distance  of  about  ten  miles.    Under  a  contract  or  arrangement 
between  that  company  and  the  Midland  Company,  the  latter 
began,  in  the  fall  of  1872,  to  run  its  own  cars  from  Cortland 
to  Freeville,  and  then  on  its  own  road  from  Freeville  to  Scipio, 
26  miles,  the  latter  road  having  been  completed.     The  termi- 
nus in  Scipio  was  11  miles  from  Auburn,  in  a  farming  com- 
munity, and  was  never  connected  with  any  other  railroad  until 
1881,  when  it  was  finished  to  Auburn  by  another  company. 
On  the  29th  of  January,  1873,  the  following  proceedings  took 
place  at  a  meeting  of  the  board  of  directors  of  the  Midland 
Company :  "  The  president  presented  the  contract  made  by 
the  executive  committee  with  Charles  P.  Wood,  of  Auburn, 
dated  January  1st,  .1871,  for  the  road-bed    and   franchises 
known  as  the  Murdock  line.    On  being  read  and  discussed, 
J.  W.  Merchant  offered  the  following :    Resolved,  that  the 
contract  made  by  D.  C.  Littlejohn,  J.  W.  Merchant,  John 
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E.  Clark,  Chenej  Ames  and  William  Foster,  as  the  execu- 
tive committee,  and  Charles  P.  Wood,  of  Auburn,  for  the 
purchase  of  the  franchises,  right  of  way  and  road-bed  known 
as  the  Murdock  line,  be  and  the  same  is  hereby  approved, 
ratified  and  confirmed.  .  Resolved,  that  the  action  of  the 
president  in  locating  and  constructing  the  Western  Exten- 
sion of  this  company's  road  over  and  upon  the- said  Murdock 
line  be  and  the  same  hereby  is  approved.  Unanimously 
adopted."  The  persons  named  were  all  or  a  majority  of  the 
executive  committee.  On  the  29th  of  August,  1873,  there 
was  filed  in  the  ofiice  of  the  clerk  of  Cayuga  county,  a  map 
called  "  Map  3,"  certified  by  the  said  directors,  containing 
this  inscription :  "  Map  and  profile  of  a  part  of  the  Western 
Extension  of  the  New  York  and  Oswego  Midland  Railroad, 
as  located  in  and  through  a  part  of  the  county  of  Cayuga," 
and  covering  a  line  from  the  said  Merrifield  road  to  Mud  Lock, 
a  point  in  Cayuga  county  ten  miles  northwest  of  Auburn,  on  the 
eastern  line  of  Seneca  county,  the  county  neid;  west  of  Cayuga 
county,  and  about  fifty  miles  from  Freeville.  The  company 
continued  its  efforts,  sifter  the  fall  of  1872,  to  extend  its  rail- 
road westward,  imtil,  embarrassed  by  the  financial  troubles  of 
1873,  it  failed  and  discontinued  operations,  and  its  property 
passed  into  the  hands  of  a  receiver,  from  which  condition  it 
has  never  recovered.  It  never  located  or  built  any  line  of 
road  of  its  own  between  Cortland  and  Freeville.  The  $75,000 
of  bonds  were  delivered  by  the  commissioners  to  Charles  P. 
Wood,  the  assistant  treasurer  of  the  company.  The  plaintiff 
became  a  hona  fide  purchaser  of  the  $7,500  of  bonds,  and  of 
the  coupons  thereon  which  are  in  suit.  The  commissioners 
paid  the  interest  which  became  due  on  all  of  the  bonds  on 
September  1st,  1872,  being  the  first  instalment,  and  nearly 
all  which  became  due  on  them  on  March  1st,  1 873  and  Sep- 
tember 1st,  1873,  having  received  the  money  to  do  so  from 
the  collector  and  supervisor  of  the  town  of  Lansing,  collected 
in  the  usual  manner,  as  provided  by  said  Acts,  but  since  that 
time  they  have  not  paid  any  more  nor  have  any  funds  been 
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provided  for  that  purpose.  They  have  retained  the  certificate 
of  stock. 

On  the  foregoing  facts,  it  was  held,  (1)  that  the  statutes 
prior  to  the  Act  of  1871  conferred  no  power  to  issue  the 
bonds,  because  the  counties  through  which  the  branch  road  to 
Auburn  was  to  run,  as  provided  by  Acts  passed  in  1867  and 
1869,  were  named  in  the  statute,  and  Tompkins  was  not  one 
of  them,  and  such  branch  road  was  not  to  pass  through  or 
near  the  town  of  Lansing ;  (2)  that,  under  the  Act  of  1871,  no 
power  was  conferred  on  any  town  to  issue  bonds  in  aid  of  the 
Midland  Company,  until  the  whole  of  the  Western  Eictension, 
provided  for  in  that  Act,  should  be  located  by  some  definite 
action  by  the  company,  and,  irrespective  of  the  said  maps  and 
profiles,  there  remained  about  140  miles  more  to  be  located 
between  Mud  Lock  and  Buffak),  or  the  Niagara  river,  which, 
80  far  as  appeared,  was  never  located  at  all ;  (3)  that  payment 
of  the  interest  and  receiving  and  retaining  the  certificate  of 
stock  might  be  a  ratification  of  steps  in  regard  to  which  mere- 
ly irregularity  was  claimed,  but  could  not  avail  to  prevent  the 
town  from  setting  up  a  total  want  of  power  to  issue  the 
bonds. 

Taking  all  the  provisions  of  the  Act  of  1871  together,  it 
seems  to  be  very  plain,  that  the  Legislature,  instead  of  desig- 
nating any  county  or  town  from  which  the  Western  Exten- 
sion was  to  start,  or  any  counties  or  towns  through  which  its 
route  should  be,  or  any  county  or  town  which  should  be  its 
western  terminus,  left  all  those  matters  open  to  be  determined 
by  the  board  of  directors  of  the  company,  and  required  the 
board  to  determine  all  those  matters,  and  to  determine  them 
by  certain  prescribed  principles.  It  required  the  board,  if  it 
should  construct  the  extension,  to  first  determine  what  route 
it  should  deem  most  feasible  and  favorable  for  the  construc- 
tion of  the  whole  extension,  the  starting  point,  the  route,  and 
the  western  terminus  being  all  left  to  depend  on  what  was 
most  feasible  and  favorable.  A  choice  was  given  to  start  from 
Auburn,  or  from  any  point  on  the  existing  road  easterly  or 
southerly  from  Auburn,  and  to  end  at  any  point  on  Lake  Erie 
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or  the  ^Niagara  river.  This  gave  an  option  over  a  wide  extent 
of  country,  from  north  to  south.  Even  adopting  the  village 
of  Cortland  as  the  eastern  starting  point  did  the  same.  If  the 
branch  should  be  located  through  Tompkins  county  without 
reference  to  any  route  beyond  Tompkins  county  in  either  di- 
rection, it  might  well  be  that,  thereafter,  with  a  view  to  the 
rest  of  the  route,  a  route  through  Tompkins  county  would 
not  be  at  all  a  feasible  or  favorable  route,  in  the  judgment  of 
the  board,  for  reaching  Lake  Erie  or  the  Niagara  river,  and 
that  a  location  abandoning  Tompkins  county,  and  abandoning 
even  a  starting  at  the  village  of  Cortland,  would  have  to  be  re- 
sorted to,  involving  a  starting  point,  a  route  and  a  western  term- 
inus, in  respect  to  which  it  could  not  fairly  be  said  that  Tomp- 
kins was  a  county  near  the  road,  and  which  would  be  such  that 
the  requisite  number  of  tax-payers  would  never  consent  to  bond 
the  town  to  aid  in  constructing  the  branch.  The  resolution 
of  November  16th,  1871,  merely  fixed  the  eastern  point.  The 
board  of  directors  were  to  determine  not  only  that  matter  but 
also  the  most  feasible  and  favorable  route  for  reaching  such  west- 
em  terminus  as  they  should  select  as  most  feasible  and  favora- 
ble. The  resolution  was  incomplete.  It  was  a  snare  and  a  de- 
lusion. The  expression  "  may  be  located,"  in  the  clause  in  the 
statute  giving  power  to  towns  to  aid  the  construction  of  the 
extension,  has  reference  to  the  word  "  location  "  in  the  first 
clause  of  the  same  section.  It  means  '^  may  have  been  located 
in  a  location  of  the  route  of  the  whole  extension."  There 
was  nothing  in  any  of  the  maps  filed  in  either  Tompkina 
county  or  Cayuga  county,  before  the  bonds  were  issued,  which 
indicated  that  the  board  of  directors  intended  the  road  be- 
tween Freeville  and  the  Merrifield  road  in  Scipio  to  be  a  part 
of  the  western  extension.  It  was  called  in  all  of  those  maps- 
"  the  Auburn  branch,"  and  so  called  by  the  directors,  by  their 
certificate  on  each  map.  It  was  not  the  Auburn  branch,  or 
the  branch  to  Auburn,  authorized  by  the  Acts  of  1867  and 
1869,  to  be  made  through  the  counties  of  Chenango,  Madi- 
son, Cortland  and  Cayuga.  It  was,  in  fact,  a  branch  without 
authority  of  law.    The  idea  of  regarding  the^Murdock  line  as. 
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*  a  part  of  the  western  extension  does  not,  so  far  as  appears 
from  anything  shown,  seem  to  have  been  entertained  by  the 
board  of  directors  until  January  29th,  1873,  when  the  resolu- 
tion of  that  date  was  passed.  The  map  filed  in  Cayuga  coun- 
ty, August  29th,  1873,  called  the  continuation  from  the  Mer- 
rifield  road  to  Mud  Lock  a  part  of  the  Western  Extension. 
But  there  is  nothing  of  record  showing  that  the  ten  miles  from 
Freeville  to  the  Murdock  line  was  ever  called  by  the  board 
of  directors  a  part  of  the  Western  Extension.  The  case  is  one 
of  the  absence  of  legislative  authority,  because  there  was  no 
de^gnation  of  Tompkins  county,  either  directly  by  name  in 
the  statute,  or  by  any  delegated  authority,  as  a  county  the 
towns  in  which  could  issue  bonds  in  aid  of  the  Western  Exten- 
sion. Every  one  taking  the  bonds  was  notified  by  the  face 
of  them  of  the  Act  of  1871.  Even  a  lonafide  purchaser,  of 
them  was  referred  to  the  source  of  authority.  It  was  not 
found  directly  in  the  statute,  and  he  was  remitted  by  that  to 
the  action  of  the  "board  of  directors,"  as  to  the  counties 
through  which  the  route  and  location  of  the  road  were  to  be 
fixed.  The  foregoing  views  as  to  the  proper  construction  of 
the  Act  of  1871  are  those  which  were  held  by  the  Court  of 
Appeals  of  New  York,  in  The  People  v.  Morgan^  (55  N.  Y.y 
587.)  The  case  stands  as  if  there  were  no  Act,  or  as  if  the 
Act  provided  that  it  should  not  take  effect  until  the  happen- 
ing of  an  event  which  had  not  yet  happened. 

But  the  question  arises  whether,  in  view  of  the  recitals  in 
the  bonds,  which  recitals  were  made  by  the  commissioners  as  ^ 
ofScers  of  the  town,  and  of  the  fact  that  the  plaintiff  is  a  bona 
fide  holder  of  the  bonds  and  coupons,  and  of  the  payment  of 
the  interest,  and  of  the  retention  of  the  stock  certificate,  or 
of  all  or  any  of  these  circumstances,  the  town  is  estopped  from 
asserting  that  the  board  of  directors  of  the,  company  never 
took  the  action  made  necessary  by  the  Act  to  fix  the  route 
and  location  of  the  branch. 

It  is  contended  for  the  plaintiff,  that  the  ascertainment  of 
the  facts  conferring  power  on  the  town  to  issue  the  bonds 
was  confided  by  law  to  the  commissioners  who  issued  them ; 
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that  the  bonds  are  regular  on  their  face,  and  recite  that  they* 
are  issued  "  under  the  provisions  "  of  the  Act  of  1871 ;  that 
that  is  a  declaration  by  the  commissioners,  in  the  bonds,  that 
the  route  and  location  of  the  road  were  fixed  by  the  board  of 
directors  in  such  manner  that  the  town  had  the  right,  under 
some  circumstances,  to  issue  the  bonds ;  and  that,  therefore, 
they  are  valid  in  the  hands  of  a  bona  fide  holder  of  them. 
It  is  also  urged,  that,  whenever  the  company  has  constructed 
any  railroad  which  might  be  a  part  of  a  road  provided  for  by 
the  Act  of  1871,  the  presumption,  in  a  collateral  suit  like  the 
present,  is,  that  it  has  been  lawfully  built,  and  that  all  the  proper 
steps  legally  necessary  for  its  construction  have  been  taken ; 
that  the  word  "  location,"  in  the  Act,  is  a  synonym  for  the 
word  "  place ; "  that,  when  a  road  has  been  built  or  acquired, 
upon  any  route  or  location,  the  presumption  is  that  such  route 
or  location  has  been  deemed  "  most  feasible  |uid  favorable  " 
for  its  construction ;  that  it  is  sufficient  if  the  Court  finds  the 
company  constructing,  occupying  or  operating  such  portion  of 
a  road  as  is  through  or  near  the  town  of  Lansing ;  that  the 
purchaser  of  the  bonds  is  only  required  to  ascertain  that  a 
branch  or  extension  of  the  road  is  in  fact  situated  or  placed 
through  or  near  the  town  which  issues  the  bonds ;  that  it  is 
enough  if  the  road  is  found  constructed  through  or  near  the 
town  of  Lansing,  between  a  point  east  or  south  of  Auburn 
and  a  point  on  Lake  Erie  or  the  Niagara  river,  on  any  possi- 
ble route  between  those  points ;  that  it  was  for  the  town  of 
Lansing  to  decide  whether  the  road  in  question  was  located 
through  it,  or  sufficiently  near  to  it  to  justify  the  issue  of  the 
bonds ;  that  it  made  that  decision  affirmatively,  and  announced 
it  by  declaring  on  the  face  of  the  bonds  that  they  were  issued 
**  under  the  provisions"  of  the  Acts  referred  to  in  the  bonds ; 
and  that  the  town  is,  therefore,  estopped,  as  against  a  Ixma 
fide  purchaser  of  the  bonds,  from  asserting  that  there  was  not 
a  sufficient  ^Mocation,"  under  the  statute. 

The  case  is  sought  to  be  brought  within  those  numerous 
cases  iu  the  Supreme  Court  of  the  United  States,  where,  the 
legal  power  being  sufficiently  comprehensive,  the  hona  fide 
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holder  has  a  right  to  presume,  from  the  recitals  in  the  bonds 
and  the  fact  of  their  issue  by  the  officer  charged  with  the  duty 
•of  issuing  them,  that  all  precedent  requirements  prescribed  by 
law  have  been  observed.  But,  in  those  cases,  the  municipality 
was  designated  by  name  in  the  statute,  or  all  the  towns  in 
certain  designated  counties  were  authorized  to  issue  bonds,  or 
the  authority  was  given  to  all  the  towns  on  or  near  a  route 
which  had  been  designated  by  some  record,  or  there  was  some- 
thing equivalent  to  such  a  designation  of  the  municipality. 
In  the  present  case,  however,  on  all  the  facts  existing  when 
these  bonds  were  issued,  the  power  to  issue  bonds  in  aid 
of  this  road,  under  the  Act  of  1871,  might  as  well  have  been 
exercised  by  any  town,  village  or  city  in  the  State  west  of 
Auburn,  or  west  of  any  point  on  the  road  of  the  company, 
easterly  or  southeriy  from  Auburn,  as  by  the  town  of  Lansing. 
Certainly,  the  Legislature  did  not,  in  the  Act  of  1871,  use  lan- 
guage indicating  such  an  intention.  It  clearly,  by  the  lan- 
guage it  used,  intended  to  have  the  two  termini,  and  the  route 
and  location  of  the  road,  determined  by  the  board  of  directors, 
with  a  view  to  what  was  most  feasible  and  favorable  for  its 
construction,  before  the  tax-payers  of  the  town  could  be  called 
upon  to  act  on  the  question  of  consent  to  bonding  the  town. 
The  determination  of  this  question  being  confided  to  the  di- 
rectors, it  was  not  the  province  of  the  commissioners  or  of  any 
one  else  to  determine  it.  The  question  in  issue  in  this  suit  is 
not  as  to  the  regularity  of  the  exercise  of  a  power  plainly  con- 
ferred on,  and  capable  of  being  exercised  by,  the  commis- 
sioners of  this  town.  The  county  judge  could  designate  the 
commissioners,  but  he  could  not  designate  the  municipality. 
He  could  designate  the  commissioners  only  after  the  board  of 
directors  had  designated  the  municipality.  No  certificate  by 
the  commissioners  that  the  board  of  directors  had  designated 
the  municipality  could  make  such  designation  a  fact,  when  it 
was  not  a  fact.  Every  taker  of  the  bonds  had  notice  from 
them  that  the  Act  required  the  designation  by  the  board  of 
directors,  and,  if  there  was  no  such  designation  in  fact,  there 
was  none  as  to  such  taker,  though  he  took  otherwise  honajide^ 
Vol.  XXI.— 9 
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and  the  absence  of  sucb  designation  was  the  absence  of  power 
in  the  toWn  to  issue  the  bonds  under  any  circumstances. 

The  present  case  falls  within  the  principle  adjudged  in 
Marsh  V.  FuLton  Co,y  (10  WaU.j  676,)  because  the  power  of 
the  town  to  contract  never  existed.  In  such  a  case  there  can 
be  no  protection  of  the  holder  as  an  innocent  purchaser,  and 
no  ratification  of  a  power  which  never  existed,  by  such  alleged 
acts  of  ratification  as  are  shown  in  this  case.  {East  Oakland 
V.  Skinner  J  94  U.  S.^  265,  258  ;  South  Ottawa  v.  PerMnSy  Id,y 
260,  269  ;  McClure  V;  Oxford,  Id,,  429  ;  Ogden  v.  Datiess^ 
Co.,  102  U.  8.,  634,  641 ;  Buchamun  v.  LUchfidd,  Id.,  278.) 

The  plaintiff  can  derive  no  aid  from  the  fact  that  the  de- 
cision of  the  Supreme  Court  of  New  York,  in  the  case  which 
the  Court  of  Appeals  decided  in  55  N.  1^.,  was  contrary  to^ 
that  of  the  latter  Court.  The  decision  of  the  Supreme  Court 
of  New  York  was  an  appealable  decision,  and  was  appealed 
and  reversed.  All  persons  who  relied  on  the  decision  by  the 
Supreme  Court  of  New  York  took  the  risk  of  a  decision  the 
other  way,  on  appeal,  in  the  same  suit. 

It  results,  from  the  foregoing  considerations,  that  the 
motion  for  a  new  trial  must  be  denied ;  and  the  same  decision 
is  made  in  the  case  of  Mellen  against  the  same  defendant. 

James  H.  Cox  and  Sprague,  MiXbum  c&  Spragi^,  for  the 
plaintiff. 

S.  Z.  Comstock  and  Hurlhut  cfe  Underwood,  for  the  de- 
fendant. 


George  W.  Walseb  and  others 

vs. 

Joseph  W.  Seligman  and  others.    In  Equity. 

Creditors  and  etockholders  of  a  corporation  organized  under  the  laws  of  Mis- 
Bonri  and  Kansas  brought  a  suit  in  equity  in  this  Court,  against  S.,  to  enforce 
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his  liability  as  the  holder  of  shares  of  unpaid  capital  stock  of  the  corpora- 
tion,  without  making  the  corporation  a  party,  and  without  the  creditors  being 
judgment^reditors  elsewhere  than  in  Missouri :  Meld^ 

(1.)  The  corporation  was  not  a  necessary  party; 

(2.)  The  creditors  being  simply  creditors  at  large,  and  not  haying  exhausted 
their  remedy  at  law,  and  the  Missouri  judgments  not  having  here  the  force 
of  domestic  judgments,  except  for  the  purpose  of  evidence,  the  bill  would 
not  lie. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  September  6th,  1882.) 


Wallace,  J.  This  bill  must  be  dismissed,  because  the 
complainants  have  not  exhausted  their  remedy  by  legal  pro- 
cess, a  point  which  was  not  presented  or  considered  when  this 
cause  was  before  my  predecessor,  in  this  Court,  upon  de- 
murrer. 

The  complainants  are  creditors  and  stockholders  of  the 
Memphis,  Carthage  and  Northwestern  Railroad  Company,  a 
corporation  organized  under  the  laws  of  the  States  of  Missouri 
and  Kansas,  and  file  this  bill  in  behalf  of  themselves  and 
all  other  creditors  and  stockholders  who  may  desire  to  join,  to 
enforce  a  liability  of  the  defendants  as  holders  of  60,000 
shares  of  unpaid  capital  stock  of  the  corporation.  The  cor- 
poration is  not  made  a  party  to  the  suit,  but  its  presence  can 
be  dispensed  with  and  adequate  relief  granted  in  its  absence, 
as  it  has  not  such  an  interest  in  the  subject  of  the  suit  that  a 
decree  without  prejudice  to  its  rights  cannot  be  made.  SuflS- 
cient  reasons  for  not  making  it  a  party  are  found  in  the  fact 
that  it  is  beyond  the  jurisdiction  of  this  Court,  and  also  in  the 
fact  that  it  is  practically  defunct.  And  it  is  only  because  the 
corporation  is  practically  defunct  and  insolvent  that  any  doubt 
arises  upon  the  turning  point  in  the  case. 

Although  the  stockholders  may  have  been  properly  joined 
with  the  creditors  complainants,  as  proper  parties  to  the  suit, 
the  suit  is,  nevertheless,  a  creditor's  suit  to  reach  assets  of  the 
corporation.  Where  stockholders  are  indebted  to  the  corpora- 
tion for  stock  subscribed  for  and  not  paid  in,  the  sum  due 
may  be  reached  by  a  creditor's  bill,  as  debts  due  an  ordinary 
debtor  may  be  reached.     Where,  by  any  dealings  between  the 
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corporation  and  its  stockholders,  the  capital  stock  which  is  a 
fund  for  the  payment  of  its  debts  is  wrongfully  diverted,  a 
creditor  can  reach  it,  upon  the  same  theory  that  he  can  pursue 
the  property  of  an  ordinary  debtor  transferred  in  fraud  of 
creditors.    A  Court  of  equity  assists  him,  not  in  the  exercise 
of  its  jurisdiction  over  trusts,  but  in  the  exercise  of  its  auxil- 
iary jurisdiction  in  behalf  of  creditors.      Such  assets  as  are 
pilrsued  here  are  commonly  spoken  of  in  the  books  as  a  trust 
fund  for  the  creditors  of  th^  corporation,  and  they  are  such  in 
the  sense  that  a  Court  of  equity  will  lay  hold  of  them  and 
•impress  them  with  a  trust  in  favor  of   creditors.      So,  the 
♦property  of  a  copartnership  is,  in  equity,  a  trust  fimd  for  the 
payment  of  the  creditors,  but  it  has  never  been  supposed  that 
the  creditors  could  resort  to  equity  to  reach  the  property,  w:hen 
there  has  been  a  wrongful  disposition  of  the  assets,  until  the 
; remedy  at  law  has  been  exhausted;     {Egberts  v.    Wood^  3 
Paige^  517 ;  Dunlevy  v.   Tallmadge^  32  N.  Y.  4&7.)    It  is 
only  when  the  remedy  at  law  has  been  exhausted  that  a  cred- 
jitor  acquires  a  right  to  follow  the  property  of  a  debtor  in  the 
•hands  of  his  trustee.      [McDerfauU  v.  Strong^  4:^  John,  Ch.^ 
'687;   Spader  v.  Davis,  5  John.  C%.,'280;  Jones  y.Green^  1 
'.TKiaK.,  330.)     In  all  the  adjudicated  cases  which  have  met  my 
.observation  except  two,  and  the  books  abound  with  prece- 
'dents,  suits  like  the  present  have  been  founded  upon  judgments 
•at  law,  and  unsatisfied  executions.      In'Wood  v.  DummeTj  (3 
:  Mason,  308,)  the  action  was  sustained  in  favor  of  creditors  at 
.  large,  but  the  point  was  not  considered ;  and  in  that  case  the 
'Corporation  debtor  had  ceased  to  exist  by  the  expiration  of  its 
charter.     In  Bank  of  Sf.  Mary's  v.  St,  John,  (25  Ala,,  56G,) 
jurisdiction  was  asserted  upon  the  ground  of  trust,  but  the 
peculiar  facts  Were  snch  that  it  was  not  necessary  to  place  the 
.  decision  on  this  ground.         . 

:,      There  are  numerous  cafees  where  ^creditors  have  been  per- 

-mitted  to  resort  to  equity  in  the'  first  instance,  to  enforce  a 

Cstatutory  liability  of  stockholders,  but  these  were  cases  where 

the  statute  authorized  a  direct'  action,  and  the  question  has 

generally  been  whether  a* Court  of  law  or  of  equity  was  the 
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proper  foram.      These  cases,  of  course,  have  no  application 
here. 

Treating  the  snit  as  a  creditor's  bill,  the  complainants  in  this 
case  are  merely  creditors  at  large.  True,  some  of  them  have 
recovered  judgments,  and  issued  executions  which  have  been 
returned  unsatisfied,  against  the  corporation,  in  the  State 
Courts  of  Missouri,  but  such  judgments  here  are  only  contract 
debts,  and  do  not  authorize  the  exercise  of  auxiliary  jurisdic- 
tion. {Claflin  V.  McDermott,  12  Fed.  Rep.,  375  ;  TarldL  v. 
Origga,  8  Paige^  207.)  They  do  not  have  the  force  and 
operation  here  of  domestic  judgments,  except  for  the  purposes 
of  evidence.     {MoElraoyle  v.  Cohen^  13  Peters^  312.) 

The  more  doubtful  question  is,  whether  the  insolvency  of 
the  corporation,  and  the  fact  that  it  has  surrendered  all  its 
property  and  franchises  and  ceased  to  exercise  its  functions, 
does  not  dispense  with  the  necessity  of  pursuing  it  at  law. 
By  the  decisions  of  the  Courts  of  Missouri  it  is  practically 
dissolved,  {Moore  v.  Whitcomb,  48  Mo,,  543 ;  State  Sa/oings 
Ins,  Co.  V.  KeUoggy  52  Id.,  583 ;  Perry  v.  Turner,  65  Id^ 
418  ;)  and,  certainly,  it  can  have  no  more  vitality  here  than  it 
has  in  the  sovereignty  that  created  it  and  from  which  it  can- 
not migrate. 

On  the  other  hand,  it  cannot  be  doubted  that  a  corporation 
is  capable  of  being  sued  until  it  is  formally  dissolved ;  and  it 
will  not  be  seriously  contended  that  the  futility  of  the  proceed- 
ing will  justify  a  relaxation  of  the  strict  rule  requiring  the 
creditor  to  exhaust  his  legal  remedy.  It  does  not  follow,  be- 
cause a  corporation  is  so  far  m  nuMbus  that  it  need  not  be 
made  a  party  to  an  action,  that  a  creditor  will  be  excused  from 
pursuing  it  at  law  before  resorting  to  a  creditor's  bill.  If  a 
creditor's  bill  can  be  maintained  in  this  jurisdiction  whenever 
it  appears  that  the  debtor  has  no  leviable  property,  and,  like 
this  corporation,  is  moribund,  it  can  be  also  when  the  debtor 
is  shown  to  be  beyond  the  reach  of  the  process  of  the  Court. 
It  would,  doubtless,  be  convenient  for  creditors,  in  many  in- 
stances, if  they  were  permitted  to  maintain  a  creditor's  bill 
upon  such  a  theory,  but,  in  the  absence  of  legislation  or  any 
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satisfactory  precedent,  the  right  to  do  so  cannot  be  recog- 
nized. 

The  bill  is,  accordingly,  dismifised. 

Willicmi  Shippen^  for  the  plamtiffe. 

Charles  H.  Tweedy  for  the  defendants. 


Henbt  Morgan 

vs. 

The  Kansas  Pacific  Eailwat  Company  and  others. 
In  Equity. 

In  a  bill  filed  by  the  holder  of  bonds  secured  by  an  income  mortgage  made  by 
a  railroad  corporation,  to  enforce  his  rights,  the  trustee  under  the  mortgage 
waa  made  a  defendant,  on  the  allegation  that  he  had  refosed  to  bring  the  suit. 
The  corporation  denied  this  allegation  and  it  was  not  proved.  The  trustee 
did  not  appear  and  was  not  served  with  process,  and  it  was  not  alleged  or 
proved  that  he  was  beyond  the  jurisdiction  of  the  Court :  Hdd,  that  the  bill 
must  be  dismisied. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  September  11th,  1882.) 

Blatohford,  J.  Benjamin  W.  Lewis  is  named  in  the  bill 
as  a  defendant.  Process  of  subpoena  is  prayed  against  him,  in 
the  bill.  The  bill  avers,  that,  "  during  the  several  years  last 
past,  the  defendant  Benjamin  W.  Lewis  has  duly  become  sole 
trustee  under  said  income  mortgage  "  and  ^'  has  been  requested 
to  bring  an  action  for  the  accounting  and  injunction  asked  by 
the  plaintifi  herein,  but  he  has  neglected  and  failed  to  bring 
such  action  or  comply  with  said  request,  and  he  is,  therefore, 
made  a  defendant  in  this  action."  The  answer  of  the  Kansas 
Pacific  Railway  Company  admits  that,  "  during  several  years 
last  past,  Benjamin  W.  Lewis  has  been  the  sole  trustee  under 
said  income  mortgage,  but  it  has  no  knowledge  or  information 
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safficient  to  form  a  belief  as  to  whether  or  not  he  has  been 
requested  bj  complaiDant  to  bring  an  action  for  the  acconnt- 
ing  and  injunction  asked  by  complainant  herein."  This  raises 
an  issne  as  to  the  request  to  Lewis.  Lewis,  being  the  trustee 
under  the  mortgage,  is  the  proper  party  plaintiff  in  a  suit  of 
this  character,  and  some  good  reason  must  appear  of  record 
why  he  does  not  sue  as  plaintiff ;  and,  in  such  case,  he  must  be 
made  defendant.  The  bill  recognizes  this  necessity,  and  hence 
makes  the  averments  referred  to.  The  averment  as  to  the  re- 
quest to  Lewis  is  controverted,  but  it  is  not  proved,  on  the 
part  of  the  plaintiff.  It  would  be  necessary  to  prove  it,  even 
though  Lewis  were  served  with  process  or  appeared.  It  is  not 
alleged  in  the  bill  that  he  is  beyond  the  jurisdiction  of  the 
Court,  nor  is  that  fact  proved.  The  bill,  it  is  true,  describes 
Lewis  as  "  of  the  city  of  St.  Louis  "  and  as  "  a  citizen  of  the 
State  of  Missouri."  But  that  is  not  sufficient.  And,  even  if 
it  were  shown  that  Lewis  was  not,  and  could  not  be,  found 
within  this  District,  to  be  served  with  process,  there  is  noth- 
ing in  §  737  of  the  Revised  Statutes  which  makes  it  proper 
for  the  Court  to  adjudicate  the  suit  without  the  presence  of 
Lewis,  because  the  issue  as  to  whether  Lewis  refused  to  sue, 
4U9  stated,  is  one  on  which  Lewis  must  be  heard,  and,  under 
§  737,  he  cannot  be  concluded  or  prejudiced  by  a  decree  ren- 
dered in  his  absence.  The  statute  cannot  be  construed  so  as 
to  convert  real  parties  and  necessary  parties  into  no  parties  at 
^.  There  is,  in  this  case,  no  suit  to  adjudicate  unless  Lewis 
be  plaintiff,  or  unless,  if  he  be  defendant,  he  be  served  or  ap- 
pear. Rule  47  in  Equity  is  to  the  same  purport.  It  makes  it 
discretionary  with  the  Court  to  proceed,  as  does  §  737. 

For  the  foregoing  reason,  and  without  deciding  expressly 
or  impliedly  any  other  question  raised  in  the  case,  the  only 
<lisposition  that  can  now  be  made  of  the  suit  is  to  dismiss 
the  biU,  with  costs,  but  without  prejudice  to  any  other  suit 
in  any  court. 

O.  H.  Forster^  for  the  plaintiff. 

J,  F.  DUlon  and  A*  H.  Holmes^  for  the  defendants. 
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In  the  Matter  of  William  E.  Brookway,  a  Bankrupt. 

The  Diatrict  Court  refused  to  grant  a  discharge  to  a  bankrapt,  becanae  the  ap> 
plication  was  not  made  within  one  year  after  the  adjudication,  as  required 
by  g  5,108  of  the  Reyised  Statutes.  For  the  hearing  certain  proofs  were 
taken  by  opposing  creditors  as  to  the  keeping  of  proper  books  of  accounts 
After  §  6,108  was  amended  by  the  Act  of  July  26th,  1876,  (19  U.  S.  Stat,  at 
Large,  102,)  so  as  to  allow  the  application  to  be  made  at  any  time  before  the 
final  disposition  of  the  cause,  the  bankrupt  applied  again  for  his  discharge^ 
The  same  creditors  as  before  opposed  the  discharge,  on  the  same  ground,  and 
.were  allowed  by  the  District  Court  to  use  the  prior  proofs,  as  evidence  i 
Held, 

(1.)  The  proofs  were  competent  evidence; 

(2.)  The  refusal  of  the  discharge  on  the  first  application  was  a  bar  to  granting 
one  on  the  second ; 

(8.)  The  amendment  of  the  statute  did  not  impair  the  force  of  the  prior  adjudi> 
cation. 

(Before  Walulcb,  J.,  Southern  District  of  New  York,  September  IStii,  1882.) 

Wallace,  J.  The  bankrupt  having  applied  for  his  dis- 
charge, it  was  denied  by  the  District  Court,  because  his  appli- 
cation was  not  made  within  one  year  from  the  date  of  the  ad- 
judication of  bankruptcy.  Specifications  opposing  the  dis* 
charge  had  been  filed  by  creditors,  including,  among  other 
grounds  of  objection,  that  the  bankrupt  had  not  kept  proper 
books  of  account,  and  proofs  were  taken  upon  the  issue ;  but 
these  proofs  were  not  considered  by  the  Court,  it  having  been 
held  that  the  application  was  too  late.  Subsequently,  by  the 
Act  of  July  26th,  1876,  (19  U,  S.  Stat,  at  Large,  102,)  the 
section  of  the  bankrupt  Act,  (§  6,108  Reo.  Stat.j)  requiring 
the  application  for  discharge  to  be  made  within  a  year,  having 
been  amended  so  that  it  could  be  made  '^  at  any  time  after  the 
expiration  of  sixty  days,  and  before  the  final  disposition  of  the 
cause,"  the  bankrupt  made  a  second  application  for  discharge, 
in  the  same  proceeding.  The  discharge  was  opposed  by  the 
same  creditors,  upon  the  same  specifications,  together  with  ad- 
ditional grounds  of  opposition.   The  District  Court  denied  the. 
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discharge,  because  the  bankrupt  had  not  kept  proper  books  of 
account.  (12  Fed,  Rep,^  69.)  The  proofs  taken  upon  the 
first  application  were  used  by  the  opposing  creditors  upon  the 
second  application,  and  it  was  by  these  proofs  alone  that  it 
vrae  made  to  appear  that  proper  books  of  account  had  not 
been  kept  by  the  bankrupt.  The  learned  District  Judge  held 
that,  the  issue  being  the  same,  the  parties  the  same,  and  the 
proceeding  for  a  discharge  being  in  the  same  bankruptcy,  the 
proofs  taken  upon  the  former  application  were  competent. 
It  is  now  urged  by  the  bankrupt  that  this  conclusion  was  er- 
roneous. 

Treating  both  applications  as  in  substance  one  proceedings 
there  is  no  reason  why  the  depositions  used  on  the  first  occa- 
sion should  not  be  competent  upon  the  second.  Unless  the 
second  application  is  to  be  deemed  a  rehearing  of  the  original 
application,  the  bankrupt  is  finally  precluded  from  obtaining 
his  discharge.  Upon  a  rehearing,  the  proofs  originally  taken 
are  always  admissible.    {DanielVs  Ch.  Pr,^  ch.  32,  §  2.) 

But  I  am  constrained  to  hold,  that  the  order  denying  the 
discharge  made  upon  the  first  application  is  a  fatal  obstacle  in 
the  way  of  any  discharge.  That  order  was,  in  eflEect,  a  final 
adjudication  adverse  to  the  right  of  the  bankrupt  to  a  dis- 
charge. So  long  as  it  remains  in  force,  it  is  conclusive  be- 
tween the  bankrupt  and  his  creditors.  It  matters  not  that  it 
was  termed  an  order  instead  of  a  decree.  {Dwight  v.  St.  John^ 
25  N.  y.,  203.)  It  was  a  decision  upon  the  merits  of  the 
controversy,  because  it  proceeded  upon  the  ground  that  the 
bankrupt  had  not  complied  with  a  condition  of  the  bankrupt 
Act  which  was  vital  and  imperative,  if  not  jurisdictional. 
{Be  WUmatt,  2  N.  B.  R.,  214 ;  7?^  Martin,  2  N.  £.  R.,  548 ; 
Re  Sloan  J  12  N.  B,  jff.,  59.)  Undoubtedly,  that  decision 
would  not  preclude  a  new  bankruptcy  proceeding,  nor,  proba- 
bly, a  discharge  in  such  proceeding,  if  the  bankrupt  could 
have  shown  himself  entitled  to  one.  {Re  Farrell^  5  N,  B.  R., 
125 ;  Re  Drisko,  13  N.  B.  R.,  112,  and  14  Id.,  551.)  For 
the  purposes  of  the  present  bankruptcy  that  decision  must  be 
deemed  res  adjudicata,  that  the  bankrupt  is  not  entitled  to  a 
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discharge,  because  he  has  not  complied  with  a  condition  essen- 
tial to  his  right.  It  was  a  condition  which  conld  not  be 
waived  by  a  creditor,  and  which  the  Court  was  bound  to  con- 
sider as  a  prerequisite  to  a  discharge. 

The  subsequent  amendment  of  the  bankrupt  Act  did  not 
impair  or  affect  the  controlling  force  of  the  previous  adjudi- 
cation. AssumiDg,  what  may  well  be  controverted,  that  the 
amendment  may  be  given  such  retroactive  effect  as  to  author- 
ize an  application  for  a  discharge  in  a  pending  proceeding,  al- 
though the  year  from  the  date  of  the  adjudication  of  bank- 
ruptcy- had  expired,  it  certainly  cannot  operate  retroactively 
to  overthrow  a  prior  judgment.  A  retrospective  construction 
to  a  statute  is  never  favored ;  neither  will  it  be  inferred  that 
Congress  intended  to  exercise  a  doubtful  power.  It  is,  at  least, 
doubtful  whether  the  Act  would  be  within  the  legislative 
competency,  if  intended  to  effect  such  a  result.  {State  of 
Penn.  v.  Wheeling  Bridge^  18  Hovo.^  421.) 

The  order  of  the  District  Court  is  affirmed. 

Melville  H.  Regeneberger^  for  the  bankrupt. 
AugvsiAiB  G,  Brovm^  opposed. 


Thb  Steam  Stonb  Cutter  Company 

VB, 

Bttssell  L.  Jones  and  two  othebs,  ooMPosmo  the  firm  or 
Jones,  Lamson  &  Co.,  Kosina  G-eoboe,  George  E. 
Chase,  Daniel  L.  Eat  and  The  Windsob  Manufac- 
turing Company.    In  Equity. 

After  an  interlocutory  decree  ia  this  Court  in  faror  of  the  8.  Co.,  againet  the 
W.  Co.,  in  a  suit  in  equity,  awarding  a  recovery  of  profits  for  the  infringe- 
ment of  a  patent,  to  be  ascertained  by  an  accounting,  the  Court  issued  a  writ 
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of  sequestration  against  the  W.  Co.,  to  the  amount  of  $40,000,  under  which 
its  land  was  attached.  Afterwards,  a  money  decree  was  rendered  in  &Tor  of 
the  S.  Co.,  in  the  suit,  nnder  wliich,  on  an  execution,  the  marshal  levied  on 
the  attached  land,  and  it  was  appraised  and  set  out  to  the  S.  Co.,  in  part  sat- 
isfaction of  the  decree.  The  S.  Co.  then  filed  this  bill  in  equity  against  the 
W.  Co.  and  grantees  of  the  land  under  it,  who  were  in  possession  under 
deeds  made  after  the  levy  of  the  writ  of  sequestration,  praying  that  the 
deeds  be  set  aside,  and  the  S.  Co.  be  put  in  possession  of  the  land,  and  the 
defendants  be  enjoined  from  interfering  with  such  possession :  Held, 

(1.)  The  S.  Co.  could  come  into  a  Court  of  equity  to  haye  the  rijghts  of  the 
parties  in  the  land  determined,  and  to  have  a  decree  establishing  its  title,  if 
▼alid,  and  setting  aside  the  deeds,  and  awarding  an  injunction ; 

{2.)  This  Court  had  power  to  issue  the  writ  of  sequestration,  and  the  Rule  of 
Court  under  which  it  was  issued  was  a  valid  Rule ; 

(8.)  Under  the  Rule,  service  of  the  writ  in  the  manner  prescribed  by  the  Stat- 
utes of  Vermont  for  the  service  of  a  writ  of  attachment,  was  a  sufficient  serv- 
ice; 

(4.)  Lodging  the  writ,  with  the  return  of  service,  in  the  town  clerk's  office, 
without  its  being  recorded  there,  was  sufficient,  the  grantees  under  the  W. 
Co.  having  notice,  by  the  terms  of  the  deed  from  it,  of  the  existence  of  the 
writ  of  sequestration ; 

(6.)  The  S.  Co.  having  all  the  title  which  the  W.  Co.  had,  it  is  unimportant  thai 
a  stranger  owns  some  land  claimed  by  the  S.  Co.,  but  which  the  defendants 
do  not  claim ; 

<0.)  The  S.  Co.  is  entitled  to  the  equitable  relief  asked,  but  to  obtain  possession 
And  damages  it  must  bring  suits  at  law. 

(Before  Blatohtokd  and  Whkklbb,  JJ.,  Vermont,  September  15th,  1882.) 

Blatchfokd,  J.  This  is  a  Buit  in  equity.  The  plaintiff,  a 
corporation,  in  1868,  brought  a  suit  in  equity  in  this  Court 
against  the  defendant  the  Windsor  Manufacturing  Company, 
a  corporation,  and  one  Lamson,  for  the  infringement  of  letters 
patent.  The  defendants  appeared  and  answered,  issue  was 
joined,  proofs  were  taken  by  both  parties,  the  case  was  heard, 
and,  on  the  7th  of  October,  1870,  an  interlocutory  decree  was 
entered  in  favor  of  the  plaintiff,  directing  a  recovery  of  profits, 
and  referring  it  to  a  master  to  take  and  report  an  account  of 
Biich  profits.  Afterwards,  the  plaintiff  presented  to  this  Court 
a  sworn  petition  setting  forth  that  the  damages  sustained  by  it 
by  such  infringement  were  large ;  that  it  had  no  security  for 
the  payment  thereof ;  that  the  defendants  were  about  to  seD 
and  dispose  of  their  property  within  reach  of  the  process  of 
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the  Court ;  that  the  defendant  Lamson  was  abont  to  remove 
from  this  State  and  District  with  such  property  as  he  might 
be  unable  to  dispose  of ;  and  that  unless  it  could,  by  writ  of 
sequestration,  fix  a  lien  thereon,  such  litigation  would  be 
wholly  fniitless  in  respect  to  said  damages  or  profits.  The 
petition  prayed  the  Court  to  issue  a  writ  of  sequestration  in 
favor  of  the  petitioner  against  the  defendants,  their  goods, 
chattels  and  estate,  for  said  purpose.  On  the  11th  of  October, 
1870,  the  Court,  on  the  petition  and  affidavits  accompanying 
it,  ordered  that  such  writ  issue  to  the  value  of  $40,000,  and 
on  that  day  a  writ  was  issued  in  due  form  to  the  marshal  of 
this  District,  commanding  him  ^'  to  take,  attach  and  sequester 
the  goods,  chattels  and  estate  *'  of  the  defendants  to  the  said 
value,  "  and  detain  and  keep  the  same  under  sequestration  ac- 
cording to  law,  to  respond  to  the  final  decree  which  may  be 
made  in  said  cause,  agreeably  to  law  in  that  behalf,"  and  to 
notify  the  defendants  "  as  the  law  requires  and  directs."  On 
the  13th  of  October,  1870,  the  marshal,  by  virtue  of  said  writ, 
attached,  as  the  property  of  the  Windsor  Manufacturing  Com- 
pany, "  aU  the  real  estate  in  the  town  of  Windsor,  Vermont," 
and  "  all  their  right,  title  and  equity  of  redemption  in  said 
real  estate,"  and  on  the  same  day  "  lodged  in  the  town  clerk's 
oflBce  of  said  town,  for  record,  a  true  and  attested  copy  of  the 
original  writ,  with  a  description  of  the  real  estate  so  attached, 
with  this  my  return  hereon  thereon  endorsed,"  and  on  the 
same  day  delivered  to  the  president  of  the  corporation  a  true 
and  attested  copy  of  said  writ  and  a  list  of  the  property  at- 
tached, with  his  return  thereon  endorsed.  He  afterwards 
made  to  this  court  a  return  on  the  writ  to  the  above  effect. 
On  the  20th  of  October,  1870,  the  marshal  delivered  to  the 
clerk  of  the  corporation  a  true  and  attested  copy  of  the  writ, 
together  with  a  list  and  description  of  the  real  estate  so  at- 
tached, with  his  said  returns  thereon  endorsed,  and  he  after- 
wards made  to  this  Court  a  return  on  the  writ  to  said  effect. 

The  bill  in  this  case  sets  forth  the  foregoing  matters,  and 
avers  that,  the  town  clerk's  office  of  the  town  of  Windsor 
being  by  law  the  office  where   by  law  a   deed  of  such  real 
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estate  was  required  to  be  recorded,  thereupon  and  by  force 
thereof  the  real  estate  afterwards  mentioned  in  the  bill,  be- 
ing part  of  the  real  estate  in  said  town  then  owned  by  said 
corporation,  became  duly  attached,  sequestered  and  held  un- 
der said  writ  to  respond  to  the  final  decree  which  might  be 
made  in  said  cause ;  that  thereafter  said  master  filed  his  re- 
port, and  a  decree  was  entered  April  6th,  1880,  decreeing  that 
the  said  corporation  pay  to  the  plaintiff  as  profits  and  costs  of 
suit  $23,232  75,  with  interest  from  that  date,  and  that  if  said 
sum.  should  not  be  paid  within  ten  days  from  that  date,  special 
execution  should  issue  in  favor  of  the  plaintiff  against  said 
corporation  for  said  sum  ;   that  said  corporation  having  neg- 
lected to  pay  said  sum  an  execution  was  issued,  June  Ist,  1880, 
to  the  marshal  on  said  decree  ;  that  on  the  3d  of  June,  1880, 
the  marshal,  under  the  execution,  demanded  of  the  secretary 
and  treasurer  of  the  corporation  the  said  sum,  and  it  having 
neglected  to  make  payment  thereof,  and  the  execution  being 
unsatisfied  to  the  amoimt  of  $21,826  82,  with  interest  and 
officer's  charges,  he,  on  the  30th  of  July,  1880,  by  direction 
of  the  plaintiff,  extended  and  levied  said  execution  on  cer- 
tain pieces  of  land  in  Windsor,  being  the  same  land  so  seques- 
tered and  attached  as  the  estate  of  said  corporation  in  fee,  all 
the  said  land  being  the  estate  of  the  said  corporation  in  fee ; 
that  appraisers  were  appointed  who  appraised  the  said  land  in 
parcels  ;  that  parcel  No.  1,  on  which  there  was  a  mortgage  to 
the  Windsor  Savings  Bank,  for  $10,000,  on  which  there  was 
due  $10,351  50,  was  appraised,  subject  to  said  mortgage,  at 
$11,648  50,  as  its  just  and  true  value  in  money,  to  satisfy  in 
part  said  execution  and  the  legal  charges  thereon,  and  said 
marshal  set  out  said  parcel  No.  1  in  part  satisfaction  of  said 
execution  and  fees,  by  certain  metes  and  bounds,  which  are 
given ;  that  parcel  No.  2  was  appraised  and  set  out  in  like 
manner  at  $4,000,  parcel  No.  3  at  $1,000,  and  parcel  No.  4, 
on  which  was  a  mortgage  on  which  $20,703  was  due,  at 
$3,697,  subject  to  said  mortgage ;  that  the  amount  due  on 
said  execution,  with  interest,  costs  and  charges,  on  July  30th, 
1880,  was  $22,468  67,  leaving  still  due  thereon  $2,123  17 ; 
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that  said  marshal  made  a  return  to  said  effect  on  said  exe- 
cution on  the  30th  of  July,  1880 ;  that  said  execution  was, 
on  said  day,  with  said  return,  duly  recorded  in  the  land  rec- 
ords of  said  town,  and  returned  into  the  office  of  the  clerk 
of  this  Court  and  there  recorded;  that  thereby,  as  against 
said  corporation,  its  successors  and  assigns,  a  good  title  was 
made  to  said  parcel  No.  1  in  favor  of  the  plaintiff,  its  suc- 
cessors and  assigns,  forever;  and  that,  six  months  having 
elapsed  since  said  execution  was  so  extended,  and  no  redemp- 
tion thereof  having  been  made  within  that  time,  as  provided 
by  law,  the  plaintiff  has  become  entitled  to  enter,  and  take 
possession  of,  the  same. 

The  bill  also  alleges,  that  on  the  27th  of  February,1872^ 
the  Windsor  Manufacturing  Company,  by  its  deed  of  that 
date,  for  the  consideration  of  $23,000,  conveyed  the  said  par- 
cel No.  1  to  the  defendants  Jones,  Lamson  &  Co.,  covenant- 
ing, in  said  deed,  that  said  premises  were  free  from  incum- 
brance, except  said  mortgage  of  $10,000,  and  except  two 
attachments,  one  in  favor  of  the  Steam  Stone  Cutter  Com- 
pany, and  the  other  in  favor  of  Barnes  and  others,  against 
said  Windsor  Manufacturing  Company,  which  said  attach- 
ment in  favor  of  the  Steam  Stone  Cutter  Company  was  the 
attachment  and  lien  created  by  said  writ  of  sequestration,  so 
served,  and  which  said  other  attachment  was  an  attachment 
and  lien  existing  under  another  writ  of  sequestration  issued 
by  the  Court  of  Chancery,  in  the  State  of  Vermont,  and  served 
subsequently  to  the  service  of  said  writ  in  favor  of  the  plaint- 
iff ;  that  in  and  by  said  deed  the  said  company  agreed  with 
the  grantees  therein  named,  to  warrant  and  defend  the  prem- 
ises against  all  claims  and  incumbrances,  including  said  attach- 
ments, except  said  mortgage,  and  said  grantees  were  to  as- 
sume and  pay  off  said  mortgage ;  that  the  consideration  of 
said  deed,  being  $23,000,  was  in  part  composed  of  said  $10,000 
mortgage,  and  the  balance  thereof  was  represented  by  another 
mortgage,  executed  on  the  same  day  by  said  Jones,  Lamson  & 
Co.,  to  said  company,  for  $13,000,  represented  by  5  notes,  four 
for  $2,500  each,  payable  severally  in  18,  30, 42  and  54  months 
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from  date,  and  one  for  $3,000  payable  in  66  months  fmrn 
date,  and  which  conveyed  the  said  premises  in  mortgage  to 
said  company  as  security  for  said  notes,  the  same  being,  in 
said  mortgage,  expressed  to  be  subject  to  said  Savings  Bank 
mortgage  and  said  two  attachments ;  that  said  mortgage  to 
said  company  still  remains  in  force  and  undischarged  of  record, 
and  the  debt  secured  thereby  is  not  paid ;  that,  subsequently, 
said  Jones,  Lamson  &  Co.  conveyed  portions  of  said  premises, 
at  different  times,  to  the  defendants  George,  Chase  and  Bay,  re- 
spectively ;  that  the  parcels  so  conveyed  to  George  and  Chase 
have  been  released  by  said  company  from  the  lien  of  its  said 
mortgage ;  that  much  the  greater  part  of  said  premises  still  re- 
mains nnconveyed  by  said  Jones,  Lamson  &  Co.,  and  in  their  pos- 
session and  occupation  ;  that  the  defendants,  Jones,  Lamson  & 
Co.,  George,  Chase  and  Bay,  are  in  possession  of  said  real  estate 
and  refuse  to  permit  the  plaintiff  to  enter  and  take  possession 
thereof,  and  deny  the  plaintiff's  right  so  to  do,  claiming  for  them- 
selves the  right  to  hold  and  occupy  the  same  under  said  convey- 
ance ;  that  said  conveyance  and  mortgage  constitute  a  cloud  up- 
on the  title  of  the  plaintiff  to  said  real  estate,  and  the  plaintiff 
is  entitled  to  the  aid  of  this  Court  to  remove  the  same  and  to 
be  let  into  the  possession  of  the  said  premises ;  that  the  defend- 
ants pretend  that  said  writ  did  not  create  a  valid  lien  in  favor 
of  the  plaintiff  upon  said  real  estate,  whereas  the  contrary  is 
true,  and  the  plaintiff's  title  thereto  under  said  proceedings  is 
complete  and  is  paramount  to  any  right  or  title  of  the  defend- 
ants to  the  same,  and  the  plaintiff  is  entitled,  in  this  suit,  to 
have  said  conveyances  to  said  def  endant.8  annulled  and  set  aside, 
and  its  title  to  said  premises  confirmed ;  that  the  order  of  this 
Court  directing  said  writ  to  issue  has  never  been  revoked,  and 
has  always  been  acquiesced  in  by  said  company;  that  said 
company  was  insolvent  at  and  before  the  date  of  said  convey- 
ances to  said  defendants,  and  the  said  transfer  of  said  premises 
to  said  Jones,  Lamson  &  Co.  was  made  by  it  for  the  purpose 
of  defeating  the  effect  of  said  writ ;  and  that  if  the  plaint- 
iff's title,  to  said  premises  under  said  writs  of  sequestration 
and  execution  shall  be  held  to  be  incomplete,  the  plaintiff  is 
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entitled  to  maintain  this  bill,  on  said  facts,  as  a  bill  in  the  na- 
ture of  a  creditor's  bill,  against  said  company  and  said  Jones, 
Lamson  &  Co.,  and  to  recover  and  apply,  in  part  satisfaction 
of  said  decree,  the  amount  of  said  mortgage  debt  so  owing  by 
said  Jones,  Lamson  &  Co.  to  said  company,  no  satisfaction  of 
said  decree  having  been  made,  except  as  appears  by  said  return 
on  said  execution. 

The  bill  prays  that  the  said  conveyances  may  be  set  aside 
and  cancelled ;  that  the  plaintiffs  right  and  title  to  said  real 
estate  may  be  established  and  confirmed ;  that  the  plaintiff 
may  be  let  into  possession  of  the  same ;  that  the  defendants 
may  be  perpetually  enjoined  from  interfering  with  the  plaint- 
iffs possession  thereof,  and  may  be  decreed  to  pay  to  the 
plaintifE  all  damages  occasioned  by  their  wrongful  withhold- 
ing of  such  possession ;  or,  in  case  it  shall  be  considered  by 
the  Court  that  the  plaintiff  is  not  entitled  to  said  relief,  then 
that  said  Jones,  Lamson  &  Co.,  may  be  required  to  pay  to  the 
plaintiff  the  amount  of  said  mortgage  debt  in  part  satisfaction 
of  said  decree. 

The  answer  of  Jones,  Lamson  &  Co.  admits  the  various 
proceedings  in  the  original  suit,  the  issuing  of  the  writ  of  se- 
questration so  called,  its  pretended  service,  the  final  decree, 
the  issuing  of  the  execution,  the  pretended  levy  and  extension 
thereof  on  the  property  of  the  defendants  described  in  the 
bill,  and  the  return  and  record  of  said  execution,  all  substan- 
tially as  stated  in  the  bill,  and  that  said  writ  of  sequestration 
has  never  been  annulled  or  set  aside  by  any  special  order  of 
the  Court  in  the  premises,  but  it  denies  the  validity  or  legality 
of  said  writ  of  sequestration,  or  of  said  pretended  service 
thereof,  or  of  said  attempted  levy  or  extension  of  said  writ  of 
execution  on  said  property,  and  denies  that  said  proceedings 
conveyed  to  the  plaintiff  any  legal  or  valid  title  to  any  part  of 
said  property.  It  avers,  that  said  writ  of  sequestration  was 
issued  without  warrant  or  authority  of  law,  and  without  any 
legal  power  in  the  Court  to  issue  the  same ;  that  the  same 
was  and  is,  therefore,  void ;  that  the  pretended  service  thereof, 
by  an  attempted  attachment  of  said  property  in  the  manner 
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stated  in  said  bill  was  not  a  legal  or  sufficient  service  thereof, 
even  if  said  writ  was  legal  and  valid ;  that  said  writ  nor  a 
copy  thereof  was  never  recorded  in  the  town  clerk's  office  of 
said  town  of  Windsor,  in  the  records  of  attachments,  as  provided 
by  law ;  that  said  service,  as  made,  effected  no  legal  attach- 
ment or  sequestration  of  said  property,  and  created  no  lien 
thereon ;  and  that  said  levy  or  extension  of  execution  was  void 
and  inefiectual  as  against  the  defendants,  and  created  no  title 
as  against  them.  It  admits  that  the  defendants  purchased  cer- 
tain real  estate  of  said  Windsor  Manufacturing  Company,  not 
correctly  described  in  said  bill,  and  took  a  conveyance  thereof 
from  said  company  on  the  27th  of  February,  1872,  a  copy  of 
said  deed  being  annexed  to  the  answer ;  that  the  consideration 
of  said  deed  was  $23,000,  made  up  by  a  prior  and  valid  mort- 
gage on  said  property  to  the  Windsor  Savings  Bank  to  secure 
$10,000,  which  mortgage  the  defendants  assumed  to  pay,  and 
by  five  promissory  notes  of  the  defendants  to  the  amount  of 
$13,000,  to  said  company,  payable  at  various  times  and  secured 
by  mortgage  on  said  property ;  that  the  said  conveyaoce  to 
the  defendants  was  duly  executed,  acknowledged  and  recorded 
in  the  land  records  of  said  town  of  Windsor  at  the  time  of  the 
date  thereof  and  before  said  levy,  and  conveyed  a  good  and 
valid  title  at  law  in  fee  to  the  defendants,  their  heirs  and  as- 
signs ;  that  the  consideration  thereof  was  the  true  and  just 
value  of  said  property;  that  said. notes  were  paid  by  the  de- 
fendants before  said  pretended  levy ;  and  that  said  purchase 
was  made,  and  said  conveyance  taken,  and  said  notes  paid  by 
the  defendants,  in  entire  good  faith,  and  in  the  regular  course 
of  business,  without  any  intent  or  design  on  their  part  to  hin- 
der or  defraud  the  plaintiff  or  any  other  creditor  of  said  com- 
pany, or  to  withdraw  or  cover  said  property  from  attachment 
or  execution,  and  without  any  knowledge  or  notice  or  belief 
on  the  part  of  the  defendants  that  such  was  the  intention,  de- 
sign or  desire  of  said  company  in  selling  or  conveying  said 
property.  It  admits  that  the  defendants  are  and  have  been, 
since  the  27th  of  February,  1872,  in  possession  of  the  prop- 
erty described  in  the  bill,  claiming  title  thereto,  except  so  far  as 
Vol.  XXI.— 10 
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they  have  conveyed  certain  portions  thereof ;  and  that  they 
deny  the  validity  of  the  plaintiffs  pretended  title,  and  refuse 
to  relinquish  their  said  possession.  It  admits,  that,  since  the 
clefendants  acqaired  title  and  possession,  they  have  conveyed 
certain  parcels  of  said  property  to  the  defendants  George, 
♦Chase  and  Ray,  respectively.  It  avers,  that  said  conveyances 
iv^ere  valid  and  made  in  good  faith  and  upon  sufficient  consid- 
eration, and  gave  to  said  several  grantees  valid  and  legal  titles 
to  said  respective  parcels,  under  which  they  are  now  in  pos- 
session. As  to  the  claim  of  the  plaintiff  for  an  accounting  and 
decree  against  the  defendants  in  respect  of  said  mortgage 
notes  so  executed  to  said  company  by  the  defendants,  it  avers, 
that  even  if  said  notes  had  not  been  paid,  as  before  stated,  long 
before  the  filing  of  the  bill,  the  claim  of  the  plaintiff  could 
not  be  legally  maintained,  and  the  plaintiff  would  not  be  en- 
titled'to  the  relief  sought.  It  avers,  that,  at  the  time  of  said 
conveyance  of  February  27th,  1872,  to  the  defendants,  the  said 
company  was  solvent  and  able  to  pay  its  debts,  aside  from  its 
indebtedness  to  its  directors. 

The  other  defendants  have  put  in  answers  to  the  same 
purport  and  setting  up  the  same  defences.  The  case 
has  been  heard  on  pleadings  and  proofs.  Irrespective  of 
the  merits  of  the  issues  raised,  the  defendants  contend, 
that  a  plain,  adequate  and  complete  remedy  may  be  had 
at  law  by  the  plaintiff  in  this  case,  and  that,  therefore, 
this  suit  in  equity  cannot  be  maintained.  {Hev.  Stat,  U.  /&, 
§  723.)  It  is  true,  that  in  an  ejectment  suit  at  law  the  plaint- 
iff could  establish  its  title  to  the  land,  and  obtain  a  judgment 
for  the  possession  of  the  land,  and  a  writ  of  possession,  and  a 
judgment  for  damages  for  the  withholding  of  possession. 
But  it  could  not,  in  such  suit  at  law,  obtain  a  decree  setting 
taside  and  cancelling  the  conveyances  made  to  the  defendants, 
and  an  injimction  perpetually  enjoining  the  defendants  from 
interfering  with  the  plaintiffs  possession,  when  such  posses- 
sion shall  be  obtained.  The  case  of  Ward  v.  Chamberlamy 
(2  Blacky  430,)  is  authority  for  holding  that  the  plaintiff  is 
entitled  to  so  much  of  the  relief  it  prays  for,  as  involves  the 
determination  of  the  rights  and  interests  of  the  parties  in  the 
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land  in  question,  and,  if  the  plaintiff's  title  to  the  land  is  valid  as 
against  the  defendants,  to  a  decree  establishing  that  title,  and  set- 
ting aside  the  conyejances  made  to  the  defendants,  and  to  the 
injunction  asked  for.  In  Ward  v.  Chamberla/in,  the  Court  say : 
*'  Equity  will  not  allow  a  title  to  real  estate  otherwise  clear  to 
be  clouded  by  a  claim  which  cannot  be  enforced  either  at  law 
or  in  equity,  and,  consequently,  will  interfere  in  behalf  of  the 
holder  of  the  legal  title,  to  remove  a  cloud  on  the  same,  or  an 
impediment  or  difSculty  in  the  way  of  an  effectual  assertion 
of  his  rights  in  a  Court  of  law."  In  that  case  the  plaintiffs 
had  an  execution  on  a  decree  levied  on  lands  of  two  of  the  de- 
fendants, which  they  owned  before  the  decree  was  rendered. 
The  other  defendants  claimed  interests  in  and  liens  on  said 
lands.  The  bill  prayed  that  the  rights  of  the  parties  and  the 
dates  and  validity  of  their  several  liens  in  respect  of  the  lands 
might  be  ascertained,  and  that  the  lands  might  be  sold  and  the 
proceeds  applied  to  the  payment  of  the  amount  due  on  the 
decree.  The  plaintiffs  there  might,  before  going  into  equity, 
have  proceeded  to  a  sale  under  their  execution.  But  the  juris- 
diction in  equity  was  maintained,  to  the  extent  of  removing 
the  cloud  on  the  plaintiffs'  title,  though  not  to  the  extent  of 
selling  the  lands  under  the  decree  in  equity.  The  plaintiffs 
in  that  case  were,  as  is  the  plaintiff  in  this  case,  out  of 
possession. 

The  question  as  to  the  validity  of  the  writ  of  sequestra- 
tion was  fully  considered  by  Judge  Wheeler  in  the  case  of 
Steam  Stone  Gutter  Co.  v.  Sears,  (9  J^ed.  JSep.y  8,)  in  this 
Court,  where  the  same  writ  was  involved.  In  that  case  no 
question  was  made  about  the  propriety  or  regularity  of  the 
writ  issued,  if  there  was  authority  to  issue  such  a  writ  at  all, 
nor  about  the  regularity  of  the  attachment  upon  the  writ,  or 
of  the  levy  of  the  execution  and  the  setting  out  of  the  estate 
by  the  marshal,  according  to  the  laws  of  Vermont,  if  the  at- 
tachment could  be  effectually  so  made,  or  the  estate  be  so 
levied  upon,  in  any  case  in  equity.  The  only  questions  made 
were  as  to  whether  the  Court  had  the  power  to  issue  such  writs, 
and  whether  the  service  of  such  a  writ  in  the  manner  in  which 
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it  was  served  created  a  lien  that  would  hold  until  decree. 
The  Court  held  that  Eule  XI  of  this  Court  covered  the  issu- 
ing and  force  of  the  writ ;  that  the  Bule  was  a  valid  Bule ; 
that  the  service  of  the  writ  in  the  manner  in  which  it  was- 
served,  without  taking  possession  of  tlie  land,  was  a  valid  serv- 
ice and  created  a  lien  on  the  land ;  and  that  the  plaintiff  was- 
entitled  to  a  decree  establishing  the  validity  of  the  attachment 
and  levy. 

The  questions  involved  in  the  present  case  have  been 
argued  very  fully  and  ably  before  the  Circuit  Justice  and 
Judge  Wheeler,  and  have  been  carefully  considered. 

The  use  of  the  writ  of  sequestration,  as  mesne  process  of 
attachment  in  a  suit  in  equity  in  the  Court  of  Chancery  in 
Vermont,  is  coeval  with  the  institution  of  that  Court.  In  the 
Act  of  the  Legislature  of  Vermont,  passed  March  7th,  1797^ 
{Tolman^s  Compilation^  vol.  1,  chap,  7,)  (Vermont  having 
been  admitted  into  the  Union  February  19th,  1791,)  consti- 
tuting a  Court  of  Chancery,  it  was  provided,  (§  5),  that, 
"  pending  any  biU  in  chancery  before  said  Court,"  the  judges 
should  "  have  power,  on  suflScient  reason  being  shown  and 
verified  by  affidavit,  to  issue  a  writ  of  sequestration  against 
the  goods,  chattels  or  estate  of  the  defendant  or  defendants,  in 
said  bill ;  and  such  writ  of  sequestration  shall  be  served  in  the 
same  manner  as  is  directed  by  law  in  the  case  of  attach- 
ments on  mesne  process ;  and  the  estate  thereby  sequestered 
shall,  in  like  manner,  be  holden  to  respond  to  the  decree 
which  shall  be  finally  made  on  said  bill."  An  enactment  in 
substantially  the  same,  words  has  always  existed,  and  still 
exists,  in  the  statutes  of  Vermont.  It  is  apparent,  that  this 
writ  of  sequestration  is  merely  an  attachment  by  mesne  pro- 
cess in  an  equity  suit.  It  is  called  "  sequestration."  It  might 
as  well  have  been  called- something  else.  It  is  not  the  writ  of 
sequestration  known  to  the  English  Chancery. 

Eule  XI  of  this  Court,  which  was  in  force  when  the  writ 
in  this  case  was  issued,  reads  thus :  "  The  creation,  continu- 
ance and  termination  of  liens  and  rights  created  by  attach- 
ment of  property,  or  the  arrest  of  a  defendant,  shall  be  gov- 
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erned  by  the  laws  of  this  State."  This  Kule  is  one  of  a  body 
^f  Kules,  fifty-five  in  number,  adopted  by  this  Court.  They 
were  adopted  at  a  term  of  the  Court  held  by  Mr.  Justice 
lielson  and  Judge  Smalley,  sitting  together,  at  a  time  when 
they  were  the  only  Judges  of  this  Court.  This  fact  is  one 
jof  which  this  Court  takes  cognizance,  for  itself.  The  fact,  if 
otherwise,  may  be  shown  to  be  otherwise ;  but  it  is  not  so 
.shown.  There  can  be  no  doubt  that  Kule  XI  applies  to  a 
lien  and  right  created  by  the  attachment  of  property  under  a 
writ  of  sequestration  in  an  equity  suit,  such  as  the  Yermont 
statute  referred  to  provides  for. 

Did  this  court  have  power  to  adopt  this  Vermont  writ  of 
sequestration  ?  It  was  provided  as  follows  by  §  17  of  the  Act 
of  September  24th,  1789,  (1  U.  S.  Stat  at  Large,  83 :)  "AU 
the  said  Courts  of  the  United  States  shall  have  power  to  make 
and  establish  all  necessary  rules  for  the  orderly  conducting 
business  in  the  said  Courts,  provided  such  rules  are  not  repug- 
jiant  to  the  laws  of  the  United  States."  This  was  followed  by 
§  7  of  the  Act  of  March  2d,  1793,  (1  Id.,  335,)  which  provided 
as  follows  :  "  It  shall  be  lawful  for  the  several  Courts  of  the 
United  States,  from  time  to  time,  as  occasion  may  require,  to 
make  rules  and  orders  for  their  respective  Courts,  directing 
the  return  of  writs  and  process,  the  filing  of  declarations  and 
other  pleadings,  the  taking  of  rules,  the  entering  and  making 
up  judgments  by  default,  and  other  matters  in  vacation,  and 
otherwise,  in  a  manner  not  repugnant  to  the  laws  of  the 
United  States,  to  regulate  the  practice  of  the  said  Courts  re- 
spectively, as  shall  be  fit  and  necessary  for  the  advancement 
-of  justice,  and  especially,  to  that  end,  to  prevent  delays  in 
proceedings."  In  regard  to  these  two  enactments  the  Su- 
preme Court  said,  in  Wayman  v.  Southa/rd,  (10  Wheaton,  1,) 
that  they  "  give  the  Court  full  power  over  all  matters  of  prac- 
tice," and  that  Congress  had  authority  to  so  enact. 

Prior  to  the  Act  of  1793,  the  following  provisions  in  re- 
gard to  process  were  enacted  by  §  2  of  the  Act  of  May  8th, 
1792,  (1  U.  S.  Stat,  at  Large,  276 :)  "  The  forms  of  writs,  ex- 
ecutions and  other  process,  except  their  style,  and  the  forms 
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and  modes  of  proceeding  in  Buits,  in  those  of  common  law^ 
shall  be  the  same  as  are  now  used  in  the  said  Courts  respec- 
tively," (Supreme,  Circuit  and  District,)  "  in  pursuance  of  the 
Act  entitled  'An  Act  to  regulate  processes  in  the  Courts  of 
the  United  States,' "  (^Act  'of  September  29th,  1789,  1  JJ.  S. 
Stat,  at  Large^  98,)  "  in  those  of  equity  and  in  those  of  ad- 
miralty and  maritime  jurisdiction  according  to  the  principles, 
rules  and  usages  which  belong  to  Courts  of  equity  and  ta 
Courts  of  admiralty  respectively,  as  contra-distinguished  from 
Courts  of  common  law,  except  so  far  as  may  have  been  pro- 
vided for  by  the  Act  to  establish  the  judicial  Courts  of  the 
United  States,'*  {Act  of  September  24ttA,  1789,  1  U.  S.  Stat, 
at  Large^  73,)  *'  subject,  however,  to  such  alterations  and  addi- 
tions as  the  said  Courts  respectively  shall,  in  their  discretion,, 
deem  expedient,  or  to  such  regulations  as  the  Supreme  Court 
of  the  United  States  shall  think  proper,  from  time  to  time,  by 
rule,  to  prescribe  to  any  Circuit  or  District  Court  concerning 
the  same :  Provided^  That  on  judgments  in  any  of  the  cases 
aforesaid,  where  different  kinds  of  executions  are  issuable  in 
succession,  a  capias  ad  satisfaciendum  being  one,  the  plaintiff 
shall  have  his  election  to  take  out  a  capias  ad  satisfaciendum 
in  the  first  instance."  Under  this  statute  it  is  very  plain  that 
each  Circuit  Court  had  the  right,  in  respect  to  the  forms  of 
writs  and  other  process,  and  the  forms  and  modes  of  pro- 
ceeding, in  equity  suits,  to  make  alterations  and  additions,  ex- 
cept as  to  matters  where  the  Supreme  Court  had,  by  rule,  pre- 
scribed a  practice  to  such  Circuit  Court.  In  respect  to  this 
statute  the  Supreme  Court  said,  in  Bank  of  United  States  v. 
Salsteadj  (10  Wheaton^  51 :)  "  There  can  be  no  doubt  that  the 
power  here  given  to  the  Courts  extends  to  all  the  subjects  in 
the  preceding  parts  of  the  section,  and  embraces  as  well  the 
forms  of  process  and  modes  of  proceeding  in  suits  of  common 
law,  as  those  of  equity  and  of  admiralty  and  maritime  juris- 
diction.  *  *  *  Power  is  given  to  the  Courts  over  the 
subject,  with  a  view,  no  doubt,  so  to  alter  and  mould  their 
processes  and  proceedings  as  to  conform  to  those  of  the  State 
Courts,  as  nearly  as  might  be,  consistently  with  the  ends  of 
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justice.  This  authority  must  have  been  given  to  the  Courts 
for  some  substantial  and  beneficial  purpose.  If  the  altera- 
tions are  limited  to  mere  form,  without  varying  the  effect  and 
operation  of  the  process,  it  will  be  useless.  The  power  here 
given,  in  order  to  answer  the  object  in  view,  cannot  be  re- 
stricted to  form  as  contra-distinguished  from  substance,  but 
must  be  understood  as  vesting  in  the  Courts  authority  so  to 
frame,  mould  and  shape  the  process  as  to  adapt  it  to  the  pur- 
pose intended."  In  that  case,  it  was  held  that  the  Circuit 
Court  for  Kentucky  had  authority  to  alter  the  form  of  the 
process  of  execution  in  a  suit,  so  as  to  extend  to  real  as 
well  as  personal  property,  where,  by  the  laws  of  Kentucky, 
lands  were  made  subject  to  the  like  process  from  the  State 
Courts. 

The  Act  of  September  29th,  1789,  §  2,  (1  V.  S.  Stat,  ai 
ZargSy^S,)  referred  to  above,  provided  as  follows:  "Until 
further  provision  shall  be  made,  and  except  where  by  this  Act 
or  other  statutes  of  the  United  States  is  otherwise  provided, 
the  forms  of  writs  and  executions,  except  their  style,  and 
modes  of  process,  and  rates  of  fees,  except  fees  to  judges,  in 
the  Circuit  and  District  Courts,  in  suits  at  common  law,  shall 
be  the  same  in  each  State  respectively  as  are  now  used  and 
allowed  in  the  Supreme  Courts  of  the  same.  And  the  forms 
and  modes  of  proceedings  in  causes  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  shall  be  according  to  the  course  of 
the  civil  law,  and  the  rates  of  fees  the  same  as  are  or  were  last 
allowed  by  the  States  respectively  in  the  Court  exercising  su- 
preme jurisdiction  in  such  causes." 

Afterwards,  the  Act  of  May  19th,  1828,  (4  U.  S.  Stat  at 
Large,  278,)  was  passed,  §  1  of  which  enacted  as  follows : 
"  The  forms  of  mesne  process,  except  the  style,  and  the  forms 
and  modes  of  proceeding,  in  suits,  in  the  Courts  of  the  United 
States  held  in  those  States  admitted  into  the  Union  since  the 
twenty-ninth  day  of  September,  in  the  year  seventeen  hundred 
and  eighty-nine,"  (of  which  Vermont  was  one,)  "  in  those  of 
common  law,  shall  be  the  same  in  each  of  the  said  States  re- 
spectively, as  are  now  used  in  the  highest  Court  of  original 


162  VERMONT, 


The  Steam  Stone  Catter  Gompuiy  v,  Jones. 


and  general  jarisdietion  of  the  same,  in  proceedings  in  equity 
according  to  the  principles,  rules  and  usages  which  belong  to 
Courts  of  equity,  and  in  those  of  admiralty  and  maritime  ju- 
risdiction according  to  the  principles,  rules  and  usages  which 
belong  to  Courts  of  Admiralty,  as  contra-distinguished  from 
Courts  of  common  law,  except  so  far  as  may  have  been  other- 
wise provided  for  by  Acts  of  Congress,  subject,  however,  to 
such  alterations  and  additions  as  the  said  Courts  of  the  United 
States  respectively  shall,  in  their  discretion,  deem  expedient,  or 
to  such  regulations  as  the  Supreme  Court  of  the  United  States 
shall  think  proper,  from  time  to  time,  by  rules,  to  prescribe  to 
any  Circuit  or  District  Court  concerning  the  same."  This 
Act  was  designed  to  apply  the  provisions  of  the  Act  of  May 
8th,  1Y92,  to  States  which  had  been  admitted  into  the  Union 
since  September  29th,  1789,  and,  by  §  1  of  the  Act  of  August 
1st,  1842,  (5  (7,  S.  Stat  at  Large,  4:99,)  the  provisions  4>f  the 
said  Act  of  May  19th,  1828,  were  made  applicable  to  such 
States  as  had  been  admitted  into  the  Union  since  that  date. 
It  is  worthy  of  remark,  that  the  Act  of  1828  speaks  particu- 
larly of  the  "forms  of  mesne  process,"  and  omits  the  words 
"  forms  of  writs,  executions  and  other  process,"  found  in  the 
Act  of  1792.  The  decisions  in  regard  to  the  Act  of  1792 
apply  to  the  Act  of  1828.  In  Beers  v.  IJaughton,  (9  Peters, 
329,)  the  Supreme  Court,  construing  the  Act  of  1828,  said: 
"This  Act  was  made  after  the  decisions  in  10  Wheaton,  1  and 
51,  and  was  intended  to  confirm  the  construction  given  in 
those  cases  to  the  Acts  of  1789  and  1792,  and  to  continue  the 
like  powers  in  the  Courts  to  alter  and  add  to  the  processes, 
whether  mesne  or  final,  and  to  regulate  the  modes  of  pro- 
ceedings in  suits  and  upon  processes,  as  had  been  held  to  exist 
under  those  Acts." 

By  §  6  of  the  Act  of  August  23d,  1842,  (5  U.  S.  Stat,  at 
Large,  518,)  it  was  enacted  as  follows :  "  The  Supreme  Court 
shall  have  full  power  and  authority,  from  time  to  time,  to  pre- 
scribe and  regulate  and  alter  the  forms  of  writs  and  other  pro- 
cesses to  be  used  and  issued  in  the  District  and  Circuit  Courts 
of  the  United  States,  and  the  forms  and  modes  of  framing 
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and  filing  libels,  bills,  answers  and  other  proceedings  and 
pleadings  in  suits  at  common  law,  or  in  admiralty,  or  in  equity, 
pending  in  the  said  Courts,  and  also  the  forms  and  modes  of 
taking  and  obtaining  evidence,  and  of  obtaining  discovery, 
and  generally  the  forms  and  modes  of  proceeding  to  obtain 
relief,  and  the  forms  and  modes  of  drawing  up,  entering  and 
enrolling  decrees,  and  the  forms  and  modes  of  proceeding  be- 
fore trustees  appointed  by  the  Court,  and  generally  to  regu- 
late the  whole  practice  of  the  said  Courts,  so  as  to  prevent 
delays  and  to  promote  brevity  and  succinctness  in  all  pleadings 
and  proceedings  therein,  and  to  abolish  all  unnecessary  costs 
and  eicpenses  in  any  suit  therein." 

The  issuing  and  service  of  the  writ  of  sequestration,  in  this 
case,  and  aU  the  proceedings  under  it  prior  to  the  issuing  of 
execution,  took  place  prior  to  the  enactment  of  the  Bevised 
Statutes  of  the  United  States.  The  Revised  Statutes  do  not 
re-enact  that  part  of  §  17  of  the  Act  of  September  24:th,  1789, 
which  is  above  cited.  In  the  Eevised  Statutes,  §  913,  which 
is  compiled  from  §  2  of  the  Act  of  September  29th,  1789,  and 
§  2  of  the  Act  of  May  8th,  1792,  and  §  1  of  the  Act  of  May 
19th,  1828,  and  §  1  of  the  Act  of  August  1st,  1842,  as  statutes 
in  force,  as  appears  by  the  marginal  references,  is  in  these 
words  :  "  §  913.  The  forms  of  mesne  process  and  the  forms 
and  modes  of  proceeding  in  suits  of  equity  and  of  admiralty 
and  maritime  jurisdiction  in  the  Circuit  Court  and  District 
Courts  shaU  be  according  to  the  principles,  rules  and  usages 
which  belong  to  Courts  of  equity  and  of  admiralty,  respect- 
ively, except  when  it  is  otherwise  provided  by  statute  or  by 
rules  of  Court  made  in  pursuance  thereof ;  but  the  same  shall 
be  subject  to  alteration,  and  addition,  by  the  said  Courts,  re- 
spectively, and  to  regulation  by  the  Supreme  Court,  by  rules 
prescribed,  from  time  to  time,  to  any  Circuit  or  District  Court, 
not  inconsistent  with  the  laws  of  the  United  States."  In  the 
Revised  Statutes,  §  917,  which  is  compiled  from  §  6  of  the 
Act  of  August  23d,  1842,  as  a  statute  in  force,  as  appears  by 
the  marginal  reference,  is  in  these  words  :  ''§  917.  The  Su- 
preme Court  shall  have  power  to  prescribe,  from  time  to  time, 
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and  in  any  manner  not  inconsistent  with  any  law  of  the  United 
States,  the  forms  of  writs  and  other  process,  the  modes  of  fram- 
ing and  filing  proceedings  and  pleadings,  of  taking  and  obtain- 
ing evidence,  of  obtaining  discovery,  of  proceeding  to  obtain 
relief,  of  drawing  np,  entering  and  enrolling  decrees,  and  of 
proceeding  before  trustees  appointed  by  the  Court,  and  gener- 
ally to  regulate  the  whole  practice  to  be  used  in  suits  in  equity 
or  admiralty,  by  the  Circuit  and  District  Courts."  In  the  Ke- 
vised  Statutes,  §  918,  which  is  compiled  from  §  7  of  the  Act 
of  March  2d,  1793,  and  §  6  of  the  Act  of  August  23d,  1842, 
as  statutes  in  force,  as  appears  by  the  marginal  references,  is 
in  these  words :  "  §  918.  The  several  Circuit  and  District 
Courts  may,  from  time  to  time,  and  in  any  manner  not  incon- 
sistent with  any  law  of  the  United  States,  or  with  any  rule 
prescribed  by  the  Supreme  Court  under  the  precedin^r  section, 
make  rules  and  orders  directing  the  return  of  writs  and  pro- 
cesses, the  filing  of  pleadings,  the  taking  of  rules,  the  entering 
and  making  up  of  judgments  by  default,  and  other  matters  in 
vacation,  and  otherwise  regulate  their  own  practice  as  may  be 
necessary  or  convenient  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings."  These  enactments 
are  the  embodiment  of  a  continuing  policy  applicable  to  all 
the  Circuit  and  District  Courts.  The  forms  of  mesne  process, 
in  equity,  and  the  forms  and  modes  of  proceedings  therein, 
are  to  be  according  to  the  usages  of  Courts  of  equity,  except 
as  otherwise  provided  by  statute  or  by  rules  of  Court  made  in 
pursuance  of  statute.  But  any  Circuit  Court  may  alter  and 
add  to  such  forms  and  modes,  subject  to  the  right  of  the  Su- 
preme Court  to  regulate  the  matter  for  such  Circuit  Court. 
The  Supreme  Court  has  power  to  prescribe  the  forms  of  writs 
and  process,  and  to  regulate  the  whole  practice,  in  suits  in 
equity  in  the  Circuit  Courts,  but  any  Circuit  Court  may,  in 
any  manner  not  inconsistent  with  any  law  of  the  United  States, 
or  with  any  rule  prescribed  by  the  Supreme  Court,  regulate  its 
own  practice  to  advance  justice. 

The  Supreme  Court  has  prescribed  Rules  of  Practice  for 
the  Circuit  Courts,  as  Courts  of  Equity.     By  Rule  7,  the 
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proper  mesne  process,  in  a  snit  in  equity,  to  require  the  de- 
fendant to  appear  and  answer,  is  a  subpoena ;  and  a  writ  of 
attaeliment,  and,  if  the  defendant  cannot  be  found,  a  writ  of 
sequestration,  is  made  the  proper  process  to  compel  obedience 
to  any  order  or  decree.  By  Kule  8,  an  execution  is  made  the 
final  process  to  enforce  a  money  decree ;  and,  where  the  decree 
is  for  the  performance  of  a  specific  act,  an  attachment  for  de- 
linquency is  provided  for,  with  a  writ  of  sequestration  against 
the  estate  of  the  delinquent  party,  if  he  cannot  be  found. 
These  rules  do  not  apply  to  the  subject  of  a  mesne  attachment 
in  an  equity  suit,  and  there  is  nothing  inconsistent  with  them 
in  having  such  an  attachment.  The  prescribing  of  this  body 
of  Rules  by  the  Supreme  Court  does  not  exclude  other  rules 
by  the  Circuit  Courts  as  to  matters  not  actually  covered  by  the 
Rules  prescribed  by  the  Supreme  Court.  ( Van  Hook  v. 
Pendleton^  2  Blatchf.  C,  C.  i?.,  85.)  Accordingly,  in  Rule 
89  in  Equity,  the  Supreme  Court  provides  as  follows :  "  The 
Circuit  Courts  (both  judges  concurring  therein)"  meaning 
the  Circuit  Justice  and  the  District  Judge,  when  the  Rule 
was  made,  "  may  make  any  other  and  further  rules  and  regu- 
lations for  the  practice,  proceedings  and  process,  mesne  and 
final,  in  their  respective  Districts,  not  inconsistent  with  the 
Rules  hereby  prescribed,  in  their  discretion,  and  from  time  to 
time  alter  and  amend  the  same." 

It  cannot  be  properly  contended,  that  the  issuing  of  a 
mesne  attachment  in  an  equity  suit  in  the  Circuit  Court  in 
Vermont  is  an  oppressive  exercise  of  power,  as  against  the 
owner  of  real  estate  situated  in  Vermont,  when  a  like  process 
is  issuable  in  a  suit  in  equity  in  the  State  Court  of  Chancery, 
in  a  like  case,  although  no  such  process  is  known  in  general 
equity  practice.  It  is  not  to  be  supposed  that  any  Circuit 
Court  would  adopt  it  unless  it  were  derived  from  the  equity 
practice  of  the  State,  and  there  seems  to  be  great  propriety 
in  giving  such  process  to  a  plaintiflE  in  the  Circuit  Court,  as 
otherwise  he  would  be  at  a  disadvantage,  as  compared  with 
another  plaintiflE  in  the  State  Court  of  Chancery,  in  a  suit 
against  the  same  defendant,  under  the  same  circumstances. 
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It  is  reasonable  to  say  that  the  power  conferred  by  Congress 
and  the  Supreme  Court  was  given  to  be  exercised  for  pur- 
poses such  as  those  in  this  case.  The  view  that  Congress 
may  change  the  rules  of  procedure  as  to  Courts  of  equity, 
which  were  in  force  in  England  at  the  time  of  the  adoption 
of  the  Constitution,  and  may  alter  the  modes  and  forms 
of  enforcing  rights  in  equity,  is  sanctioned  by  what  is  said 
in  the  recent  case  of  jSb  parte  JSoyd^  (105  V.  S.y  647 ;)  and 
Congress  may  authorize  the  Courts  to  do  in  that  regard  what 
it  may  do  itself. 

It  is  contended  that  Congress,  by  its  enactments  in  §§  5 
and  6  of  the  Act  of  June  1st,  1872,  (  17  CT.  S.  Stat  at  Large^ 
397,)  reproduced  in  §§  914,  915  and  916  of  the  Eevised  Stat- 
utes, has  expressed  distinctly  its  will  that  the  forms  and  modes 
of  proceeding  in  suits  at  common  law,  and  remedies  by  at- 
tachment therein,  against  the  property  of  a  defendant,  in  the 
Circuit  and  District  Courts,  may  be  made,  by  Rules  of  Court, 
to  conform  to  the  State  legislation  respecting  the  same  from 
time  to  time,  and  has  impliedly  declared  that  such  conformity 
shall  not  be  permitted  in  suits  in  equity.  The  rights  acquired 
under  the  writ  issued  in  the  present  case  were  acquired  in 
1870,  before  the  Act  of  1872  was  passed.  But,  even  if  ac- 
quired after,  under  a  Eule  of  Court  made  after,  there  is  noth- 
ing in  the  legislation  of  1872  which  aflEects  or  interferes  with 
the  power  existing  under  the  statutes  re-enacted  in  §§  913, 917 
and  918  of  the  Eevised  Statutes,  and  the  six  sections  referred 
to  are  all  found  in  force  together.  Attachments  in  common 
law  suits  are  provided  for  by  §  915,  but  that  fact  in  no  manner 
warrants  the  conclusion  that  there  can  be  no  attachment 
against  property  in  a  suit  in  equity  in  a  Circuit  Court.  The 
legislation  of  1872  does  not  purport  to  aflEect  equity  suits 
either  by  inclusion  or  exclusion. 

It  is  strongly  urged,  that  the  use  of  mesne  process  attaching 
property  in  an  equity  suit,  in  advance  of  adjudication,  is  a 
subversion  of  the  well  established  doctrines  of  equity  juris- 
prudence. It  is  a  mesne  security,  given  pendente  lite^  oper- 
ating in  that  regard,  and  to  that  end,  like  a  provisional  injuno- 
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tion,  or  a  temporary  receivership,  or  a  writ  of  ne  exeat,  or  the 
filing  of  a  lis  pendens.  It  has  always  been  regarded  by  the 
legislators  and  jurists  of  the  enlightened  State  of  Vermont  aa 
a  proper  and  useful  equitable  remedy.  If  it  were  prescribed 
eo  nomine  in  an  Act  of  Congress,  the  statute  would  not  be 
obnoxious  to  the  objection  that  it  subverted  the  constitutional 
distinction  between  law  and  equity.  So,  the  only  open  ques- 
tion is,  whether  the  writ  is  lawfully  provided  for.  Our  un- 
doubting  conclusion  is,  that  the  writ  in  this  case  was  a  valid 
process. 

It  is  contended  for  thei  defendants,  that  the  writ  was  not 
served  in  any  such  manner  as  would  make  it  eflEectual 
against  subsequent  legal  conveyances  of  the  property  sought 
to  be  attached.  It  is  said,  that  possession  of  the  property  not 
having  been  taken  by  the  marshal,  but  he  having  attempted 
merely  the  manner  of  service  prescribed  by  the  statute  of 
Vermont  for  serving  attachments,  no  lien  was  created.  The 
view  taken  in  the  Sears  case,  on  this  subject,  appears  to  be 
sound.  The  writ  is  an  attachment  to  create  a  lien,  and  Eule 
XI,  in  adopting  the  State  law  as  to  the  creation  of  the  lien^ 
adopts  the  State  law  as  to  the  mode  of  service. 

It  is  also  urged,  that  the  service  was  not  even  such  as  the 
statute  of  Vermont  required  ;  that,  by  that  statute,  the  writ 
must  not  only  be  lodged  in  the  town  clerk's  office,  but  must 
be  recorded  liiere ;  that  the  Supreme  Court  of  Vermont  haa 
held  that  an  actual  record  is  necessary,  and  that  a  mere  leaving 
for  record  is  not  sufficient ;  that,  in  this  case,  the  writ  was 
left  in  the  town  clerk's  office,  but  was  not  recorded  until  after 
the  defendants'  title  accrued;  and  that,  therefore,  when 
the  defendants  took  their  conveyance,  there  was  no  valid  ex- 
isting attachment.  The  facts  in  this  case,  as  stipulated  by  the 
parties,  are  as  follows :  A  copy  of  the  writ  and  of  the  mar- 
shal's return  thereon  was  lodged  by  him  in  the  office  of  the 
town  clerk  of  the  town  of  Windsor,  at  the  date  stated  in  said 
return,  October  13th,  1870,  and  the  endorsement  of  the  town 
clerk  appearing  en  said  copy,  "  Received  Oct.  13,  1870,  and 
filed  at  lOf  o'clock,  A.  M.    Attest,  John  T.  Freeman,  Town 
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Clerk,"  was  then  made,  and  said  copy  was  ever  after  kept  in 
said  office,  and  now  there  remains.  It  was  kept  in  a  bnndle 
of  papers  consisting  of  attachments  filed  in  said  office  by  va- 
rious attaching  officers.  No  record  thereof  was  made  in  any 
book  by  said  town  clerk,  or  any  of  his  successors,  until  Feb- 
ruary 9th,  1881,  when  the  same  was  recorded  in  the  book  of 
special  attachments  by  the  then  town  clerk.  Said  Freeman 
was  town  clerk  of  the  town  of  Windsor  for  10  or  12  years 
prior  to  1874.  During  his  occupancy  of  that  office  he  did  not 
record  attachments  filed  in  it,  in  any  book  of  records,  but 
was  accustomed  to  treat  them  as  ^the  writ  in  question  was 
treated,  making  his  endorsement  of  receipt  and  filing  thereon, 
and  placing  them  in  said  bundle  of  attachment  papers,  which 
were  kept  as  part  of  the  official  papers  of  said  town  clerk's  of- 
fice, and  remained  open  to  inspection,  on  inquiry  being  made 
for  attachments.  The  successor  of  said  Freeman  procured  a 
book  in  which  attachments  afterwards  made  were  recorded ; 
and  at  some  time  previous  to  said  Freeman's  incumbency  of 
said  office,  a  book  or  books  had  been  then  kept,  in  which  re- 
cord had  been  made  of  attachments  lodged  in  said  office,  but 
the  use  of  said  last  mentioned  book  for  said  purpose  was 
wholly  discontinued  at  and  before  the  time  said  office  was  as- 
sumed by  said  Freeman. 

The  statute  of  Vermont  (formerly  General  Statutes,  chap. 
33,  §  87,  (wwf  now  §  874,  of  title  11,  ohap.  49,  of  the  Revised 
Laws  of  1880,)  provides  as  follows  :  "  When  real  estate  is  at- 
tached, a  true  and  attested  copy  of  such  attachment,  with  a 
description  of  the  estate  attached,  shall  be  delivered  by  the 
officer  serving  the  same  to  the  party  whose  estate  is  so  at- 
tached, or  left  at  his  dwelling  house,  or  last  and  usual  place  of 
abode  ;  and  the  officer  shallalso  leave  a  true  and  attested  copy 
of  such  attachment,  with  a  description  of  the  estate  so  attached, 
in  the  office  where  by  law  a  deed  of  such  estate  is  required  to 
be  recorded."  That  is  the  town  clerk's  office  in  organized 
towns,  and  the  county  clerk's  office  in  other  cases.  ^^  If  the 
party  whose  estate  is  attached  does  not  reside  in  the  State,  a 
copy  shall  be  delivered  to  his  tenant,  agent  or  attorney,  and, 
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if  no  such  agent,  tenant  or  attorney  iVknown,  then  a  copy  of 
such  writ,  with  the  officer's  return  thelf  on,  lodged  in  the  of- 
fice in  which  a  deed  of  such  estate  ought,  by  law,  to  be  re- 
corded, shaU  be  sufficient  service."  A  separate  provision  {firr- 
fnerly  General  Statutes^  chap.  83,  §  38,  and  now  §  875,  of  title 
11,  chap.  49,  .of  the  Revised  Laws  of  1880,)  is  as  follows : 
•**  When  the  copy  of  a  writ  of  attachment  on  which  real  estate 
is  attached  is  lodged  in  the  office  of  a  town  or  county  clerk, 
6uch  clerk  shall  enter  in  a  book,  to  be  kept  for  that  purpose, 
the  names  of  the  parties,  the  date  of  the  writ,  the  nature 
of  the  action,  the  sum  demanded,  and  the  officer's  return 
thereon." 

The  case  cited  and  relied  on  by  the  defendants  as  holding 
that  an  actual  record  is  necessary  to  the  completion  of  the 
service  of  the  writ,  and  to  the  validity  of  an  attachment  under 
it,  is  that  of  Bv/rchard  v.  Fair  Haven^  (48  Vermont,  327.) 
The  Vermont  statute  does  not  use  the  word  "record,"  but 
speaks  only  of  the  entry  of  certain  specified  matters  in  a  book. 
.  We  do  not  understand  the  Supreme  Court  of  Vermont  to  have 
decided  that  such  entry  or  recording  is  necessary  to  the  valid- 
ity of  the  service  of  the  attachment  or  to  the  existence  of  the 
lien,  if  the  requirements  of  §  874  are  followed,  and  if  the 
party  objecting  to  the  validity  of  the  lien  has  actual  notice  of 
the  attachment  when  he  acquires  his  title,  especially  where  the 
copy  of  the  attachment,  with  a  description  of  the  estate  at- 
tached, remains  on  file  in  the  proper  place  in  the  town  clerk's 
office.  In  Burchard  v.  Fair  Ha/oen^  the  copies  left  with  the 
town  clerk  were  lost  or  removed,  and  not  recorded,  and  the 
subsequent  honajide  grantees  of  the  land  had  no  notice  of  the 
attachment  before  the  deeds  to  them  were  recorded.  The 
only  effect  attributed  by  the  Court  to  the  making  by  the  town 
clerk  of  what  is  called  the  "  record,"  is  to  give  notice  to  those 
who  wish  to  obtain  information  whether  any  land  has  been  at- 
tached ;  and  the  Court  cites  with  approval  what  is  said  in 
Suntington  v.  CdbUigh,  (5  Vermont^  49,)  that,  "  if  a  creditor 
or  person  desirous  of  purchasing  finds  no  such  record  on  in- 
quiry, he  may  safely  attach  or  purchase,  unless  he  has  other 
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notice  that  an  attachment  has  been  made."  The  "  legal  attach- 
ment of  the  land,"  as  in  Braley  v.  French^  (28  Vennont^  546,) 
was  regarded  as  having  been  made  before  the  recording,  and 
the  question  of  record  was  regarded  as  a  question  of  con- 
structive notice,  unnecessary  where  there  was  actual  notice. 
In  the  present  case,  the  writ  and  return  were  always  to  be 
found  on  file  in  the  proper  place  in  the  town  clerk's  o£Sce ;  it 
is  not  shown  that  any  inquiry  or  search  was  made  in  that  of- 
fice as  to  any  filing  or  record,  or  any  reliance  had  on  any  ab- 
sence of  information  there ;  and  the  statement  in  the  convey- 
ance from  the  Windsor  Manufacturing  Company  to  the  de- 
fendants Jones,  Lamson  &  Co.,  of  the  premises  in  question, 
under  which  conveyance  all  the  defendants  claim  title,  is,  that 
the  premises  are  free  from  every  encumbrance,  except  the 
$10,000  mortgage  to  the  Windsor  Savings  Bank,  "  and  two 
attachments,  one  in  favor  of  the  Steam  Stone  Cutter  Com- 
pany, and  the  other  in  favor  of  Barnes  and  others,  against  said 
Windsor  Manufacturing  Company,  and  said  Windsor  Manu- 
facturing Company  hereby  engage  to  warrant  and  defend  the 
same  against  all  lawful  claims,  including  the  above  named  at- 
tachments, except  said  mortgage."  This  conveyance  was  suf- 
ficient notice  of  the  writ  and  of  the  proceedings  under  it,, 
taking  the  place  of  any  constructive  notice. 

It  is  also  urged,  for  the  defendants,  that  the  title  acquired 
under  the  plaintiffs  levy,  does  not  extend  to  the  mill  pond  and 
dam  embraced  within  the  premises  covered  by  the  levy,  be- 
cause the  Ascutney  Mill  Dam  Company  originally  owned  the 
mill  pond  and  dam  and  the  rest  of  the  premises,  and  excepted 
the  dam  and  the  pond  and  the  land  under  the  water  of  the 
pond,  in  the  mortgages  it  gave  under  which  the  Windsor 
Manufacturing  Company  obtained  the  title  which  it  had  when 
the  levy  under  the  writ  was  made,  and  the  same  title  which  it 
conveyed  to  the  defendants.  It  is  claimed,  therefore,  that 
there  was  no  legal  title  in  the  Windsor  Manufacturing  Com- 
pany to  the  mill  pond  and  dam,  at  the  time  of  the  levy,  and, 
so,  no  title  to  them  in  the  plaintiff.  The  answer  to  this  is, 
that  the  plaintiff  has  all  the  title  which  the  Windsor  Manufac- 
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tnring  Company  had,  and  it  is  of  no  consequence  in  this  suit 
that  a  stranger  owns  some  land  which  the  plaintiff  claims  to 
own,  but  the  ownership  of  which  is  disclaimed  by  the  de- 
fendants. 

The  plaintiff  is  entitled  to  a  decree  for  the  equitable  relief 
asked,  and  above  indicated,  with  costs.  But,  as  to  obtaining 
possession  of  the  premises  from  the  defendants,  and  damages, 
there  is  a  plain,  adequate  and  complete  remedy  at  law,  and 
hence,  under  §  728  of  the  Revised  Statutes,  this  suit  in  equity 
cannot  extend  to  such  relief.  An  ejectment  suit  might  have 
been  brought  first,  and  the  title  tried,  and  possession  and  dam- 
ages obtained,  without  the  equitable  relief  here  asked ;  but, 
the  fact  that  the  equity  suit  was  first  brought,  does  not  au- 
thorize the  overriding  of  the  plain  provision  of  §  723,  or  war- 
rant the  giving,  in  the  equity  suit,  of  the  purely  legal  relief 
asked  for.  The  statute  of  Vermont  {Revised  Laws  of  1880, 
§  1,24:7)  authorizes  an  action  of  ejectment  against  a  person  in 
possession  of  land,  by  a  person  claiming  its  seisin  or  posses- 
sion, and,  by  §  1,251,  if  the  judgment  is  for  the  plaintiff  he 
can  recover  his  damages  and  the  seisin  and  possession  of  the 
land.  The  fact  that  the  plaintiff's  title  accrued  under  a  writ 
issued  by  this  Court,  is  of  no  force  to  authorize  this  Court  to 
give,  in  this  suit,  the  legal  relief  asked,  because  that  writ  has 
been  executed  and  has  passed  into  a  title  which  is  now  the 
same  as  any  other  legal  title,  for  the  purposes  of  relief  at  law. 
The  case  of  Ward  v.  Chamberlain^  (ubisujyra^)  is  an  authority 
for  the  not  decreeing  possession  to  the  plaintiff,  in  this  suit. 

A  decree  will  be  entered  in  accordance  with  the  foregoing 
views. 

Aldose  F.  WaJJcer^  for  the  plaintiff. 

WHliam  M.  Evarts  and  E.  J.  Phelps^  for  the  defendants. 
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Joseph  R.  Palmenbubo  vs.  Henbt  Bitohholz.     In  Equitt. 

Letters  patent  No.  76,894,  granted  to  W.  E.  Brock,  April  7th,  1868,  for  an  ina- 
provement  in  dummies  for  displaying  clothing,  do  not  coTer  any  patentable 
inyention. 

The  inrention  described  is  a  shell  of  paper  or  papier  mach6,  resembling,  in 
configaratioD,  the  human  body,  with  a  head-piece,  a  shaft,  braces  and  a  base. 
Wire  dummies  to  display  clothing,  with  the  same  parts  and  arrangement  of 
parts,  existed  before ;  and  pnper  and  papier  mach6  had  been  used  before  in 
constmcting  lay  figures,  which  were  clothed  with  costumes. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  October  2d,  1882.) 

Wallace,  J.  This  snit  is  founded  upon  letters  patent 
No.  76,394,  granted  to  W.  E.  Brock,  and  bearing  date  April 
Tth,  1868,  for  an  improvement  in  dummies  for  displaying 
clothing.  Such  devices  are  used  by  designers  and  sellers  of 
wearing  apparel,  to  test  and  display  the  cut,  style  and  general 
appearance  of  the  garments. 

The  specification  describes  the  invention  to  consist  of  a 
sheU  of  paper  or  papier  mach6,  resembling,  in  configuration, 
the  body  of  a  human  being,  with  legs  and  arms,  if  desired. 
A  head-piece  of  wood  or  other  suitable  material  is  secured  in 
the  neck  or  upper  end  of  the  shell,  into  which  is  fitted  a  verti- 
cal supporting  shaft,  which  extends  centrally  through  the  shell, 
and  is  furnished,  at  its  lower  end,  with  an  appropriate  base. 
The  shaft  is  provided  with  radial  braces,  which  serve  to  re- 
tain the  shell  in  proper  position  upon  the  shaft.  It  is  de- 
signed to  be  an  improvement  upon  the  wire  dummy  in  ordi- 
nary use  for  displaying  clothing,  and  contains  the  same  parts 
and  arrangement  of  parts,  except  that  the  paper  or  papier 
mach6  shell  is  substituted  for  the  skeleton  frame  of  the  wire 
dummy.  It  is  shown,  by  the  proofs,  that  paper  and  papier 
mach6  had  been  used  in  constructing  lay  figures  representing 
various  celebrated  personages,  and  was  weU  known  as  a  suit- 
able material  for  that  purpose  previous  to  its  use  by  the  pat- 
entee.   These  lay  figures  were   hollow,   and  the  paper  or 
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papier  mach^  was  used  to  form  the  shell  or  exterior  surface  of 
the  figures,  but  the  faces  and  hands  were  usually  made  of 
wax.  They  were  clothed  with  costumes  appropriate  to  the 
personages  represented. 

Inasmuch  as  the  wire  dummies  did  not  contain  the  paper 
or  papier  mach6  shell,  and  the  lay  figures  did  not  contain  the 
head-piece,  shaft,  braces  or  base  of  the  patented  device,  they 
were  not  anticipations  of  it.  The  proofs  show  that  the  pat- 
ented dummy  has  commended  itself  to  the  public  interested 
in  such  devices.  It  is  a  better  model  of  the  human  figure, 
and,  because  of  the  continuous  surface  of  the  shell,  clothing 
<»m  be  made  to  fit  more  accurately  upon  it  than  upon  the  in- 
terstitial frame  or  shell  of  the  wire  dummy. 

But,  the  patent  cannot  be  sustained,  because  the  device  is 
destitute  of  patentable  novelty.  If  the  substitution  of  the 
paper  or  papier  mach6  for  the  wire  of  the  shell  or  frame  was 
obviously  practicable,  the  patentee  was  not  an  inventor.  If 
mechanics  skilled  in  the  particular  department  of  construc- 
tion could  have  seen  at  a  glance  the  feasibility  of  the  change, 
then,  although  the  device  may  have  been  mechanically  new,  it 
was  not  intellectually  novel.  The  paper  which  was  substi- 
tuted for  the  wire  had  been  used  to  maJce  the  shell  of  a  figure  in 
imitation  of  the  human  body,  and  the  figures  in  which  it  was 
thus  used  had  been  employed  for  displaying  clothing.  The 
displaying  of  clothing  was  not  the  primary  purpose  for  which 
these  lay  figures  were  intended,  but  that  use  was  very  ob- 
viously one  of  the  ends  in  view.  Not  only,  therefore,  had  the 
material  that  the  patentee  substituted  for  the  wire  been  em- 
ployed as  he  employed  it,  to  make  the  shell  or  frame  of  a  fig- 
ure resembling  the  human  body,  but  it  had  also  been  applied 
to  perform  the  same  office.  The  new  application  of  an  old 
material  to  a  cognate  use  will  not  generally  support  a  patent ; 
hut  here  it  was  employed  in  the  same  use. 

The  bill  is  dismissed. 


Frank  V.  Briesen^  for  the  plaintifi. 
Charles  O.  Coe^  for  the  defendant 
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Jambb  R.  Davibs  and  ANOTHSBy  Administbatobs,  &0. 
Fbancis  S.  Lathbop,  Kbceiyeb,  &0. 

This  suit  was  removed  into  this  Court  by  the  defendant,  on  a  petition  showing^ 
that  the  plaintiffs  were  citizens  of  New  York  and  the  defendant  a  citizen  of 
New  Jersey.  A  trial  was  had,  resulting  in  a  verdict  for  the  defendant.  The 
plaintiffs  then  moved  to  remand  the  cause  to  the  State  Court,  on  the  ground 
that  one  of  the  plaintiffig  was  a  citizen  of  New  Jersey :  Held,  that  the  plaint- 
iffs had  lost  their  right  to  object  to  the  removal 

The  provision  of  §  6  of  the  Act  of  March  8d,  1875,  (18  U.  8.  Slat,  at  Larg; 
i*ll,)  is  intended  to  apply  only  to  causes  which  have  been  collnsively  re- 
moved. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  October  2d,  1882.) 

Wallace,  J.  The  plaintiflEs  having  brought  this  action  m 
the  State  Court,  the  defendant  removed  it  into  this  Court,, 
upon  a  petition  alleging  the  plainti£Es  to  be  citizens  of  the 
State  of  'Hem  York,  and  the  defendant  to  be  a  citizen  of  the 
State  of  New  Jersey.  The  case  was  tried  in  this  Court,  and 
resulted  in  a  verdict  for  the  defendant.  The  plaintiffs  now 
move  to  remand  the  action  to  the  State  Court,  upon  the 
ground  that,  in  fact,  one  of  the  plaintiffs  was,  and  is,  a  citizen 
of  the  same  State  with  the  defendant. 

Concededly,  the  controversy  not  being  a  divisible  one,  the 
defendant  was  not  entitled  to  remove  the  cause  originally; 
and,  bad  a  motion  been  made  by  the  plaintiffs  before  the  trial 
of  the  case,  the  motion  must  have  prevailed.  The  question 
now  is,  however,  whether  the  plaintiffs,  by  their  conduct,  have 
not  lost  their  right  to  have  the  action  remanded.  If  it  can  be 
lost,  by  waiver  in  any  case  it  has  been  lost  here.  It  is  not  as- 
serted that  the  defendant  knew,  or  had  reason  to  suppose,  that 
either  of  the  plaintiffs  was  a  citizen  of  thesame  State  withhimself. 
It  is,  therefore,  to  be  assumed  that  he  was  acting  in  good  faith  in 
removing  the  cause,  but  was  mistaken  as  to  a  fact  which  was  pe- 


OCTOBER,  1882,  165 


Daviee  v.  Latbrop. 


«uliarly  within  the  knowledge  of  the  plaintiffs.  The  plaint- 
iffs, knowing  the  truth,  chose,  instead  of  moving  to  remand, 
And  thereby  correcting  the  mistake,  to  permit  the  defendant  to 
incur  the  burden  of  a  trial.  Apparently,  they  concluded  to 
take  the  chances  of  trial,  with  the  view  of  remaining  silent  if 
it  should  result  favorably,  but  of  springing  the  objection  if  it 
should  result  adversely.  Such  practice  will  not  be  willingly 
tolerated,  because  it  is  unjust  to  the  party  who  has  been  sub- 
jected to  the  expense  of  a  futile  trial,  and  because  it  imposes 
upon  the  Court  the  labor  of  a  nugatory  proceeding.  CTnless 
the  inflexible  rules  which  require  Courts  to  entertain  jurisdic- 
tional objections  whenever  urged  must  control,  it  should  be 
held  that  the  plaintiffs  have  waived  their  right  to  assert  now 
what  good  faith  and  a  just  regard  to  decorous  procedure  re- 
quired them  to  assert  before  the  trial  of  the  action.  Author- 
ities are  not  wanting  to  the  effect  that  a  party  may  waive  his 
right  to  insist  that  the  Court  has  not  jurisdiction  over  the  con- 
troversy because  of  the  status  of  the  parties ;  and  these  au- 
i;horities  address  themselves  to  the  precise  point  here,  and  de- 
cide that  a  party  will  not  be  permitted  to  show  that  the  plaint- 
iff and  defendant  are  citizens  of  the  same  State,  in  order  to 
oust  the  jurisdiction  of  the  Court,  unless  he  has  availed  him- 
self of  the  right  to  do  so  by  conforming  to  established  rules  of 
practice.  Thus,  a  defendant  will  be  precluded  from  showing 
this  fact  upon  trial,  when  he  has  omitted  to  raise  the  point  by 
a  plea  to  the  jurisdiction.  He  waives  it  by  answering  to  the 
merits.  (/?'  Wolf  v.  Rahaud^  1  Peters,  476 ;  Emm  v.  Oee^ 
11  Peters^  80 ;  Simma  v.  Hundley,  6  How.,  1 ;  Sheppard  v. 
Oravesy  14  How,,  505;  De  Sdbry  v.  Nicholson,  8  Wall., 
420.) 

As  is  said  by  Chief  Justice  Waite,  in  Railway  Co.  v.  Ram- 
My,  {2^ Wall.;  322,)  "Consent  of  parties  cannot  give  the 
Courts  of  the  United  States  jurisdiction,  but  the  parties  may 
admit  the  existence  of  facts  which  show  jurisdiction,  and  the 
Courts  may  act  judicially  upon  such  an  admission.''  The 
^eases  referred  to  show  that  the  admission  may  be  implied  from 
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the  acts  or  omissions  of  parties,  and  is  as  effectual,  when  so 
implied,  as  though  explicitly  stipulated. 

Upon  analogy  and  principle  it  should  be  held,  that  the 
party  loses  his  right  to  object  to  the  removal  of  an  action 
when  it  has  been  removed  on  the  ground  of  the  diverse  citi-^ 
zenship  of  the  parties,  by  going  to  trial  and  trying  the  cause 
without  raising  the  objection. 

Although  section  5  of  the  Act  of  Congress  of  March  8d, 
1875,  (18  TJ.  S.  Stat,  at  Large^  471,)  regulating  the  removal 
of  causes,  among  other  things,  directs  the  remanding  of  a 
cause  if  it  shall  be  made  to  appear  at  any  time  that  it  does  not 
really  and  substantially  involve  a  controversy  properly  within 
the  jurisdiction  of  the  Circuit  Court,  the  context  indicates  that 
this  provision  is  intended  to  apply  only  to  causes  which  have 
been  coUusively  removed.  The  section  was  evidently  in- 
tended to  protect  parties,  and  the  Circuit  Courts,  from  an  abuse 
of  the  Federal  jurisdiction,  by  transferring  to  these  Courta 
controversies  which  are  only  colorably  and  not  "really  and 
substantially  "  those  of  Federal  cognizance.  Cases  may  arise 
where  the  real  character  of  the  controversy  is  not  made  mani- 
fest until  the  trial.  The  section  is  "  for  the  protection  of  the 
Court  as  well  as  parties  against  frauds  upon  its  jurisdiction." 
(  WilUams  v.  Town  of  Nottawa,  104  U.  S.,  209.)  It  should 
not  be  construed  to  apply  to  a  case  like  this,  where  the  re- 
moval was  not  collusive,  and  where  the  party  now  objecting 
has,  by  his  conduct,  admitted  that  the  Court  had  jurisdictioa 
to  hear  and  determine  the  cause. 

The  motion  is  denied. 

Benno  Loewy^  for  the  plaintiffs. 

Henry  W.  De  Forest^  for  the  defendant. 

/ 
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Hblen  M.  Hall  vs.  John  P.  Brooks. 

On  a  motion  to  remand  a  cause  because  of  the  failure  to  file  a  copy  of  the  reeord 
on  the  first  day  of  the  term,  it  was  held  to  be  a  sufficient  excuse,  that  the 
attorney,  on  inqairiiig  at  the  office  of  the  Clerk  of  the  Court,  as  to  when  the 
next  term  would  occur,  understood  the  iDformation  given  him  to  be  that  it 
would  occur  at  a  later  day  than  the  actual  day,  and  leave  was  given  to  file 
the  record. 

(Before  Bmxmdict,  J.,  Eastern  District  of  New  York,  November  16th,  1882.) 

Bbnediot,  J.  This  is  a  motion  to  remand  the  cause  to  the 
State  Court  because  of  a  failure  to  file  the  record  in  this  Court 
'on  the  first  day  of  the  next  term,  which  was  November  1st. 

It  is  admitted  that  the  record  has  not  been  filed.  The  de- 
fendant offers  now  to  file  it,  and  his  excuse  for  the  failure 
sooner  to  file  it  is,  that  his  attorney  made  inquiry  at  the  clerk's 
office  as  to  the  time  of  holding  the  next  term  of  the  Court^ 
and  understood  the  information  there  given  him  to  import 
that  the  next  term  of  the  Court  would  be  in  December,  and, 
therefore,  supposed  that  he  had  until  December  to  file  the 
record. 

According  to  the  law  as  settled  by  the  Supreme  Court,  in 
Mailroad  Co,  v.  Koontz^  (104  U.  &,  5,)  failure  to  file  the 
record  on  the  first  day  of  the  next  term  does  not  deprive  the 
Circuit  Court  of  jurisdiction  over  the  cause,  and,  when  a 
sufficient  cause  for  the  failure  so  to  file  the  record  is  shown,  it 
is  the  duty  of  the  Circuit  Court  to  permit  the  record  to  be 
filed,  and  allow  the  cause  to  proceed  in  the  Circuit  Court. 

The  excuse  here  made  for  the  failure  to  file  the  record  at 
the  November  term  is  sufficient,  and  the  defendant  must, 
therefore,  be  allowed  to  file  the  record  at  this  time. 

The  fact,  if  it  be  a  fact,  that  the  motive  for  removing  the 
cause  to  this  Court  was  to  delay  the  trial,  is  immaterial.  The 
failure  to  file  the  record  on  the  first  day  of  the  November 
term  caused  no  delay  of  the  trial,  and  in  nowise  prejudiced 
the  plaintiff.    This  being  shown,  and  sufficient  excuse  for  the 
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omission  given,  it  is  the  duty  of  this  Conrt  to  retain  the  cause, 
without  regard  to  the  motive  which  impelled  the  removal. 

.  Upon  filing  the  record  an  order  may  be  entered  denying 
the  motion  to  remand. 

Hathaway  cfe  Montgomery^  for  the  plaintiff. 

Clarh  BtooTcs^  for  the  defendant. 


The  Talk  Look  Manufacturing  Company 

w. 

Chables  M.  Colvin.     In  EQurrr. 

Where  a  suit  in  equity  is  voluntarily  discontinued  by  the  plaintiff,  after  an- 
swer, with  costs  lo  the  defendant,  the  docket  fee  of  $20,  to  a  solicitor,  for  a 
final  hearing,  is  not  taxable,  nor  is  any  fee  taxable  for  the  answer. 

(Before  Wheklxb,  J.,  Vermont,  December  Ist,  1882.) 

Wheeleb,  J.  This  cause  was  discontinued  by  the  orator, 
with  costs  to  the  defendant.  The  clerk,  in  taxing  costs,  re- 
fused to  tax  a  docket  fee  of  $20,  and  for  the  answer ;  and  the 
defendant  appeals  from  this  taxation.  The  discontinuance 
was  the  voluntary  act  of  the  party.  There  was  no  hearing  and 
decision  by  the  Court ;  therefore,  no  docket  fee  is  provided 
for  by  the  statute.  No  costs  for  the  answer  itself  are  pro- 
vided for,  and  none  are  taxable  for  it.  The  copies  of  an  an- 
swer, required  by  the  Rules  to  be  furnished,  are  taxable.  The 
making  the  answer  is  an  incident  to  the  appearance,  and  no 
statute  makes  any  allowance  for  it.  The  Eule  in  regard  to  it 
is  a  limitation,  without  anything  to  operate  upon,  as  the  stat- 
utes and  Rules  now  stand. 

Beita^  AUerhury  <&  Betts  and  TT.  Z.  Bumap^  for  the 
plaintiff. 

Ueninf  A.  Harman^  for  the  defendant. 
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The  United  States  vs,  Euoene  Landbbesg. 

A  penon,  on  an  examination  before  a  CommiBsioner  into  a  criminal  chars^e 
against  Mm,  offered  himself  as  a  witness  in  his  own  behalf,  and  was  sworn  as 
such.  On  cross-examination,  in  answer  to  a  question  put  without  objection, 
he  testified  that  he  had  not  been  in  prison,  when,  in  fact,  he  had  been  in  a  State 
prison :  Held,  that  the  false  matter  was  *'  material  matter,"  under  §  5,392  of 
the  Reyised  Statutes,  because  calculated  to  affect  the  credit  of  the  witness, 
and  that  an  indictment  for  perjury  would  lie. 

(Before  Wallace,  Benvdiot  and  Baowv,  JJ.,  Southern  District  of  New  York, 
December  22d,  1882.) 

Benedict,  J.  The  accused,  having  been  convicted  of  per- 
jury, now  moves  for  a  new  trial  and  in  arrest  of  judgment. 
The  principal  question  presented  for  determination  is,  whether 
the  crime  of  perjury  was  committed  by  the  accused  when  he 
made  the  false  statement,  under  oath,  which  is  set  forth  in  the 
Indictment.  This  statement  was  made  under  the  following 
circumstances,  as  shown  at  the  trial :  The  accused  had  been 
arrested  by  virtue  of  a  Commissioner's  warrant,  upon  a  charge 
of  having  uttered  counterfeit  coin.  He  demanded  an  exam- 
ination, and,  upon  such  examination,  duly  held  before  the 
Commissioner,  he  oflEered  himseK  as  a  witness  in  his  own  be- 
half, and  was  duly  sworn  as  such.  Upon  his  cross-examina- 
tion, in  answer  to  a  question  put  without  objection,  he  testi- 
fied* that  he  had  not  been  in  prison  in  this  State,  or  any  other 
State,  when  the  fact  was  that  he  had  been  imprisoned  in  the 
State  prison  of  this  State,  and  also  in  the  State  prison  of  New 
Jersey.  Thereafter,  the  present  indictment  was  found  against 
him,  in  which  the  perjury  assigned  is  the  testifying,  under  the 
circumstances  above  stated,  that  he  never  was  in  prison  in  this 
State,  or  any  other  State. 

On  the  part  of  the  accused  the  point  made  is,  that  the  false 
matter  so  stated  by  the  accused  before  the  Commissioner  was 
not  material  matter,  within  the  meaning  of  the  statute,  and, 
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therefore,  the  crime  created  by  the  statute  was  not  com- 
mitted. 

An  essential  element  of  the  offence  created  by  the  statute, 
(§  6,392,  JSev.  Stat.,)  is  the  materiality  of  the  matter  charged 
to  have  been  falsely  stated.  The  words  employed  in  the  stat- 
ute are  "material  matter."  These  words  were,  doubtless, 
adopted  from  the  common  law,  and  they  must  be  given  a  sig- 
nification broad  enough  to  cover,  at  least,  cases  of  perjury  at 
common  law.  The  rule  of  the  common  law  in  regard  to  per- 
jury is  thus  stated  by  Archbold :  "  Every  question  in  cross-exr 
amination,  which  goes  to  the  witness'  credit,  is  material  for 
this  purpose."  {Arch.  Crim.  Plea,  and  Pro.y  817,  £hg.  ed.) 
The  same  rule  was  declared  by  the  twelve  judges,  in  Heg.  v* 
Gibbons,  (9  Cox's  C.  (7.,  105.)  "  . 

The  inquiry  here,  therefore,  is,  whether,  the  itopri^^niden^ 
of  the  accused  in  this  State  and  in  New  tfersey  was  .calpukted; 
to  injure  his  character  and  so  to  impeach  his  credit  as  a  Witness.^ 
for,  it  is  not  to  be  doubted  that,  when  the  accused  offe/ed 
himself  as  a  witness,  he  placed  himself  upon  the  same  footing 
as  any  other  witness,  and  was  liable  to  be  impeached  in  the 
same  manner.  Upon  this  question,  our  opinion  is,  that  the 
matter  stated  by  the  accused,  as  a  witness,  had  an  obvious 
bearing  upon  the  character  of  the  witness,  and  could  properly 
be  considered  by  the  Commissioner  in  determining  what 
credit  was  to  be  given  to  the  testimony  of  the  witness  in  re- 
spect to  the  crime  with  which  he  stood  charged.  In  Heg.  v. 
Za/vet/j  (3  G.  cfe  jE,  26,)  the  accused,  when  a  witness,  had 
falsely  sworn  that  she  had  never  been  tried  in  the  Central' 
Criminal  Court,  and  had  never  been  in  custody  at  the  Thames 
police  station.  On  her  trial  for  perjury,  these  statements 
were  ruled  to  be  material  matter,  and  the  conviction  was  sus- 
tained. In  Com.  V.  Bonner,  (97  Mass.,  587,)  a  witness  had 
been  asked  ^'  if  he  had  been  in  the  house  of  correction  for  any 
crime."  Objection  to  the  question  on  the  ground  that  the 
record  was  the  best  evidence,  was  waived,  and  the  case  turned 
upon  the  materiality  of  the  question.  The  matter  was  held  to 
be  material.     The  present  case  is  stronger,  for,  here,  no  ob- 
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jection  whatever  was  interposed  to  the  inqniry  respecting- 
the  imprisonment  of  the  acensed.  Having  made  no  objection 
to  the  inqniry,  and  gained  all  the  advantages  to  be  secnred  by 
his  false  statement,  it  may,  perhaps,  be,  that  it  does  not  lie  in 
hifi  mouth  now  to  say  that  his  statement  was  not  material. 
{See  jReg.  v.  Oibhona^  supra  f  Beg.  v.  Mvllany^  Leigh  dk  Cavey 
693.)  Bnt,  however  this  may  be,  it  is  onr  opinion  that  the 
statement  he  made  was  material  matter,  within  the  meaning  of 
the  statute,  because  calculated  to  affect  his  credit  as  a  witness. 

The  other  points  discussed  have  received  our  attention^ 
and  are  thought  to  be  untenable.  They  are  not  such  as  re- 
quire attention  in  this  opinion. 

The  motions  are  denied. 

John  O.  AgoTy  {Assistant  District  Attorney^)  for  the 
United  States. 


Robert  N.  Waite^  for  the  defendant. 


Charles  C.  Parsons 

vs. 

Samuel  Colgate  and  others.    In  Equity. 

Letters  patent  No.  66,269,  granted  to  Charlea  G.  ParsoDs/jaly  lOtb,  1866,  for 
an  improTed  soap,  the  claim  being,  "  As  a  new  manafactore,  soap  in  which 
the  described  petrolenm  residuum  is  one  of  the  ingredients,"  are  valid. 

The  residnam  of  the  patent  is  not  to  be  coked  or  charred,  and  is  a  particolar 
residnnm  which  remains  after  the  TolatUe  parts  of  the  petrolenm  are  driven, 
off  by  treatment  in  a  still  or  retort ;  and  the  patent  in  not  infringed  by  using 
in  a  soap  yaseline  produced  by  simmering  petroleum  reddnum  in  open  kettles, 
and  afterwards  filterii^  it  through  bone-black,  according  to  letters  patent 
No.  287,484,  granted  to  Robert  A.  Chesebrough,  February  8th,  1881. 

(Before  Whvlbb,  J.,  Southern  District  of  New  York,  December  27ih,  1882.) 
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Wheeler,  J.  This  suit  is  bronght  upon  letters  patent 
No.  56,259,  dated  July  lOth,  1866,  and  granted  to  the  plaint- 
iff, for  an  improved  soap.  The  defence  is  a  want  of  novelty, 
and  of  infringement. 

The  specification  of  the  patent  sets  forth :  '*  My  invention 
is  based  on  my  discovery  that  when  petroleum  is  so  treated  in 
a  still  or  retort  that  the  volatile  parts  are  passed  off  without 
having  the  residuum  coked  or  charred,  the  said  residuum  may 
b^  introduced  in  considerable  quantities,  by  proper  manage- 
ment, into  the  manufacture  of  soap,  to  the  palpable  benefit  of 
its  quality,  reference  being  had  to  its  cost,  thus  utilizing  an 
article  which  has  hitherto  had  little  commercial  value.  This 
uncharred  residuum  may  be  produced  by  varied  management 
of  the  still  or  retort.  I  have  produced  it  by  employing  a 
vacuum  in  connection  with  a  fire  heated  still ;  also,  by  inject- 
ing into  the  still  and  into  the  body  of  the  petroleum  free  su- 
perheated steam,  never  having  employed  it  at  a  temperature 
higher  than  would  suffice  to  melt  lead,  and  producing  good 
residts  at  a  lower  temperature.  My  invention  consists  in  a 
soap  made  by  combining  the  described  petroleum  residuum 
with  alkalies  and  with  animal  oils  or  fats,  or  with  vegetable 
oils  or  resin,  or  with  any  compound  of  or  with  these  or  any  of 
them ; "  and  then  describes  a  method  of  manufacture  of  "  ordi- 
nary yellow  bar  soap,"  and  "  ordinary  soft  soap,"  and  proceeds : 
"  The  petroleum  residuum  may  be  introduced,  to  a  greater  or 
less  extent,  into  the  manufacture  of  soaps  of  all  varieties,  to 
their  improvement,  if  not  used  in  too  great  proportion  to 
other  ingredients,  the  residuum  having  peculiar  detergent 
properties."  The  claim  is :  "  As  a  new  manufacture,  soap  in 
which  the  described  petroleum  residuum  is  one  of  the  in- 
gredients." 

The  soap  complained  of  as  being  an  infringement  is  made 
by  the  use  of  vaseline,  which  is  produced  by  simmering  pe- 
troleum residuum  in  open  kettles,  and  afterwards  filtering  it 
through  bone-black,  according  to  the  specification  of  letters 
patent  No.  237,484^,  granted  to  Robert  A.  Chesebrough,  Feb- 
ruary 8th,  1881-. 
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The  principal  anticipations  relied  upon  are  a  soap  made  by 
one  Hendrie,  in  London,  and  described  in  a  circular  issued 
and  published  by  him  to  the  trade  long  prior  to  the  orator's 
invention;  a  provisional  English  specification  of  William 
Lloyd  Caldecott,  dated  August  1st,  1815  ;  English  letters  pat- 
ent to  Maria  Bounsall  Rowland,  dated  May  10th,  and  sealed 
November  10th,  1857;  to  John  Henry  Johnson,  dated  Octo- 
ber 30th,  1863,  and  sealed  April  26th,  1864 ;  and  to  Moreau 
and  Ragon,  dated  August  6th,  1862,  and  sealed  February  9th, 
I860. 

Hendrie's  soap  is  not  proved  by  the  requisite  measure  of 
proof  in  such  cases,  to  have  been  known  or  used  in  this  coun- 
try, nor  is  his  circular  to  the  trade  considered  a  printed  publi- 
cation, or  a  public  work,  within  the  meaning  of  the  patent  law. 
{Act  of  July  4:(h,  1836,  §§  7,  15,  5  U.  8.  Stat  at  Large,  119, 
123.)  And  Caldecott's  provisional  specification  did  not  make 
the  invention  described  in  it  patented,  within  such  meaning. 
(/<?.,  §  7.)  Therefore,  these  things  are  laid  out  of  considera- 
tion. 

The  field  of  invention  open  to  the  plaintiff  at  the  time  of 
his  invention  was  bounded  by  these  three  English  patents. 
What  ground  they  covered  he  could  not  occupy,  and  the  de- 
scription of  what  he  undertook  to  cover  is  to  be  read  and  con- 
strued in  the  light  of  their  existence. 

The  patent  of  Rowland  covered  adding  "  to  a  solution  of 
soap  dissolved  in  hot  water,"  "  ammonia  or  certain  of  its  com- 
pounds, and  also  some  liquid  hydrocarbon  or  equivalent  sub- 
stance, such  as  turpentine,  mineral  or  coal  tar,  naphtha,  cam- 
phine,  benzole  or  other  analogous  substances  obtained  by  the 
distillation  of  bituminous  or  resinous  substances."  That  of 
Johnson,  "  the  adjunction  of  mineral  oils,  such  as  oils  of  pe- 
troleum, naphtha,  rock  or  schist  oil,  to  the  fat  or  drying  vege- 
table or  animal  oils,  fats,  or  greases  hitherto  made  use  of  in 
the  manufacture  of  soap."  That  of  Moreau  and  Ragon  what 
is  shown  by  these  parts  of  their  specification  :  "  The  liquid 
substances  or  hydrocarbons  to  be  operated  upon  are  first  de- 
odorized by  the  action  of  hydrochloric  acid  gas,  which  is  made 
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to  pass  through  it,  after  which  the  liquid  is  conducted  to  the 
distilling  yessel,  where  it  is  submitted  to  heat  which  will  cause 
the  volatile  matters  to  distil  and  pass  over  to  a  globular  or 
other  vessel."  "  The  light  oils  will,  by  their  specific  gravity, 
float  on  the  top,  and  form  an  upper  stratum,  which  may  be 
drawn  off  and  used  for  lighting  purposes,  or  for  any  other 
purpose  for  which  they  may  be  applicable.  The  heavier  oils, 
after  being  separated  from  the  hydrochloric  acid  gas  solution, 
may  then  be  subsequently  treated  and  rendered  capable  of  sa- 
ponification." **  It  has  been  heretofore  found  eirtremely  diffi- 
cult, if  not  impossible,  to  saponify  mineral  oils.  This  difficulty, 
we  consider,  has  arisen  from  the  fact  that,  in  aU  such  attempts, 
endeavors  tiave  been  made  to  cause  the  alkali  to  act  directly 
upon  and  combine  with  the  oil.  We  have  discovered  that,  id- 
though  it  is  impracticable  to  cause  the  oil  and  alkali  to  combine 
when  alone,  yet  that,  if  saponification  can  be  set  up  with  other 
substances,  when  the  oil  is  present,  the  latter  will  be  induced 
to  saponify  also." 

Neither  the  patent  of  Bowland  nor  that  of  Moreau  and 
Ragon  mentions  petroleum  by  name  as  anything  a  product 
from  which  is  to  be  used  for  soap,  but  that  of  Johnson  does ; 
and,  as  petroleum  is  a  mineral  oil,  and  is  essentially  a  hydro- 
carbon, or  a  mixture  of  hydrocarbons,  and  was,  at  the  time  of 
all  these  patents,  well  known  in  the  art  to  which  they  belong, 
it  is  very  evident  that  all  of  them  refer  to  it  and  cover  the 
products  of  it  described  in  them.  And,  in  considering  the 
bearing  of  these  patents  upon  the  one  in  suit,  it  is  necessary 
to  keep  in  view  that  this  patent  is  not  for  any  particular  com- 
bination of  ingredients  in  soap,  nor  for  any  particular  process 
of  making  soap  containing  the  residuum  described,  but  is 
merely  a  patent  for  what  would  otherwise  be  any  common 
soap,  of  which  that  residuum  is  an  ingredient.  Also,  it  is  to  be 
kept  in  mind  that  the  residuum  of  the  patent  is  not  the  only 
residuum  of  petroleum.  A  residuum  is  what  there  is  left 
after  a  process  of  separation.  From  petroleum  there  may  be 
separated,  by  distillation,  cymogene,  gasolene,  the  naphthas, 
benzine,  kerosene,  and  other  known  products,  and  after  each 
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is  taken  there  is  a  residnuin  left.  At  the  time  of  the  plaint- 
iflPs  invention,  according  to  the  evidence,  what  was  known  in 
the  art  and  trade  as  a  residuum  appears  to  have  been  what 
there  was  left  after  taking  oflE  the  comparatively  valuable  pro- 
ducts ;  but  these  residuums  were  not  all  ahke.  In  some  cases, 
the  process  was  carried  farther  than  in  others ;  and  in  some 
the  processes  at  the  later  stages  were  different  from  what  they 
were  in  others.  In  some  the  residuums  were  treated  so  that 
they  were  substantially  charred  ;  in  others  they  were  compara- 
tively free  from  being  charred.  In  these  former  patents,  pe- 
troleum products  and  petroleum  residuums  were  to  go  as  in- 
gredients into  soaps.  They  were  not  the  same  residuum  as 
that  of  the  plaintiff's  patent ;  and  those  patents  do  not  appear 
to  anticipate  his  so  as  to  defeat  his  for  what  he  really  invented 
that  the  patent  assumes  to  cover.  Had  he  been  the  first  dis- 
coverer of  the  use  of  petroleum  products  in  soap,  he  might, 
perhaps,  by  this  patent,  cover  every  form  of  such  use  of 
everything  known  as  residuum,  not  actually  charred,  in  this 
art ;  but,  as  he  was  not,  he  is  only  entitled,  at  the  most,  to  the 
particular  form  which  he  discovered  the  use  of  and  patented. 
{Eailway  Co.  v.  SayleSy  97  U.  S.,  554.) 

The  defendants  make  use  of  a  residuum,  but  they  do  not 
infringe  unless  they  use  the  plaintiff's  residuum.  His  and 
theirs  all  come  from  the  same  source,  petroleum.  Accord- 
ing to  the  plaintiff's  argument,  there  is  nothing  in  theirs  not 
in  his,  and  they  obtain  theirs  only  by  processes  of  separation 
from  his.  This  may  be  true  ;  but,  if  it  is,  theirs  may  not  be 
the  same  as  his.  There  is,  according  to  this  argument,  noth- 
ing in  either  not  in  petroleum,  and,  if  the  argument  should 
be  carried  out,  a  patent  for  petroleum  in  soap  would  cover 
both,  and  Johnson's  patent  would  defeat  the  plaintiff's. 

There  were  in  the  art,  at  the  time  of  the  plaintiff's  inven- 
tion, residuums  from  vacuum  and  steam  processes,  which  con- 
tained but  very  few  charred  particles ;  and  residuums  from 
distillation,  which  contained  but  few  uncharred  particles ;  and 
from  each  of  which  most  of  what  was  then  known  to  be^valu- 
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able  had  been  separated.  The  patent  wonld,  to  those  skilled 
in  the  art,  probably  be  understood  to  refer  to  the  former  and 
not  to  include  the  latter.  When  the  former  is  used  for  the 
defendant's  vaseline  it  is  first  made  to  be  like  unto  the  latter. 
As  the  patent  is  only  for  a  soap  of  which  the  former  is  an  in- 
gredient, and  not  for  one  of  which  the  latter  is  an  ingredient, 
and  not  for  the  latter,  nor  for  converting  the  former  into  the 
latter,  it  can  hardly  be  said  to  be  infringed  .by  reducing 
the  former  to  the  latter  and  putting  the  latter  into  soap. 

The  charred  particles  of  a  residuum  are  only  mixed,  and 
not  chemically  combined,  with  the  uncharred,  however  great 
the  preponderance  of  either  in  the  mixture  nlay  be ;  and,  if 
if  the  uncharred  portion  is  merely  separated  and  put  into  soap, 
it  is  quite  clear,  as  has  been  argued,  that  a  patent  for  a  soap 
containing  uncharred  residuum  would  be  infringed.  If  vase- 
line is  merely  the  uncharred  part  of  the  plaintiffs  residuum, 
or  the  uncharred  part  of  a  like  residuum,  except  in  the  pro- 
portion of  charred  particles,  it  might  infringe  the  plaintiffs 
patent.  But,  on  the  proofs,  vaseline  does  not  appear  to  be 
merely  such  a  residuum  with  the  charred  particles  filtered  out. 
Ko  one  testifies  that  it  is.  Competent  witnesses  testify  that 
it  is  merely  filtered  without  chemical  reaction,  which  may  be 
true ;  but,  if  so,  this  does  not  show  that  only  the  charred  por- 
tions are  taken  out.  The  question  is  as  to  the  identity  of  the 
residuums,  in  other  respects  than  as  to  charred  particles, 
which  is  the  distinction  that  the  patent  makes.  The  heat  and 
the  bone-black  filter  appear  to  remove  more  than  the  charred 
particles.  These  substances  are  so  complex  that  it  cannot  now 
be  told  exactly  what  is  removed  by  these  processes.  Vaseline 
may  contain  nothing  that  the  plaintiffs  uncharred  residuum 
does  not  contain,  but,  whether  it  does  or  not,  it  does  not  con- 
tain all  the  things  which  that  does  contain.  Very  learned  and 
competent  men, differ  as  to  what  the  difference  is,  but  that 
there  is  a  difference  clearly  and  fairly  appears.  Vaseline  is  a 
residuum,  and  an  uncharred  residuum,  but  is  not  the  residuum 
of  tlft  plaintiffs  patent.    The  patent  cannot  be  upheld  without 
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limiting  it  to  that  particular  residuum,  and  cannot  be  in- 
fringed but  by  the  employment  of  that  same  residuum. 

Let  there  be  a  decree  that  the  defendants  do  not  infringe, 
and  that  the  bill  be  dismissed,  with  costs. 

Edmund  Wetmorej  for  the  plaintiflE. 

F,  JR.  Coudert^  for  the  defendants. 


TOK  KlOKALS  AND  0THBB8 
V8. 


The  Kew  York,  Lake  Erie  and  Western  Railboab 
Company  and  others.    In  Equtty. 

Preferred  stock  was  issued  by  a  railroad  company,  entitling  the  holders  "  to 
non-camolatiye  dividends,  at  the  rate  of.  6  per  cent,  per  annum,  in  preference 
to  the  payment  of  any  dividend  on  the  common  stock,  bat  dependent  on  the 
profits  of  each  particular  year,  as  declared  by  the  board  of  directors.**  The 
board  of  directors,  in  their  report  for  the  fiscal  year  1880,  made  a  statement 
of  gross  earnings,  operating  expenses,  net  earnings,  interest,  rentals  and  other 
charges,  and  net  profit  for  the  year,  showing  a  net  profit  in  excess  of  a  diri- 
dend  ot^per  cent,  on  the  preferred  stock.  All  of  the  net  profit  was  applied 
to  permanent  improvements  on  the  road  and  property,  and  the  board  voted  to 
declare  no  dividend  on  the  preferred  stock.  Holders  of  preferred  stock  ac- 
qnired  after  the  dose  of  the  fiscal  year  1880,  and  after  such  report  was  made, 
filed  a  bill  in  equity  to  have  the  net  profits  of  that  fiscal  year  ascertained,  and 
the  dividends  due  to  the  holders  of  preferred  stock  in  respect  thereof  paid: 
Hdd,  that  the  relief  asked  must  be  grpanted. 

(Before  Whkklbk,  J.,  Southern  District  of  New  York,  January  Ist,  1888.) 

a 

Wheeler,  J.  The  defendant  corporation  appears  to  have 
been  organized  under  the  laws  of  the  State  of  New  York,  by 
the  preferred  and  common  stock  and  security  holders  of  the 
Erie  Railway  Company,  pursuant  to  a  plan  of  reorganization 
assented  to  by  them,  which  became  a  part  of  its  charter  or 
Vol.  XXI.— 12 


178  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Nickals  v.  Tbe  New  York,  Lake  Erie  and  Western  Railroad  Gompaay. 

certificate  of  organization  under  the  law.  Among  other  stock 
and  secnrities  of  the  new  company  provided  for  in  the  plan  to  be 
issued  and  delivered,  there  was  to  be,  as  specified  in  paragraph 
13 :  "  Preferred  stock  to  an  amount  equal  to  the  preferred 
43tock  of  the  Erie  Kailway  Company  now  outstanding,  to  wit, 
eighty-five  thousand  three  hundred  and  sixty-nine  shares,  of 
the  nominal  amount  of  one  hundred  dollars  each,  entitling  the 
holders  to  non-cumulative  dividends,  at  the  rate  of  6  per  cent, 
jper  a/n7iumj  in  preference  to  the  payment  of  any  dividend  on 
the  common  stock,  but  dependent  on  the  profits  of  each  par- 
ticular year,  as  declared  by  the  board  of  directors."  The 
board  of  directors,  in  "  their  report  of  the  operations  of  the 
company  for  the  fiscal  year  ending  September  30, 1880,"  state 
that  '^  the  gross  earnings  and  operating  expenses  of  the  road, 
including  all  branches  and  leased  lines,  have  been  as  follows : 

EARNINGS. 

From  General  Freight $11,199,498  37 

"     Coal 3,191,616  96 

"     Passengers 3,682,951  18 

"     Mails 163,77188 

«     Express 338,867  15 

"     MisceUaneous 116,403  82 

$18,693,108  86 

OPERAimO  EXPENSES. 

For  Conducting  Transportation.$5,109,979  90 

«  Motive  Power 3,21il,141  43 

"  Maintenance  of  Cars 861,135  29 

«  Maintenance  of  Way 1,938,715  41 

"  General  Expenses 442,953  32 

$11,643,925  35 

Net  Earnings  from  Traffic $7,049,188  51 

To  which  add  earnings  from  other  sources. .  783,956  66 

Total $7,833,140  16 

From  which  deduct  interest  on  Funded 
Debt,  Rentals  of  Leased  Lines,  and  other 
charges $6,042,519  45 

Leaving  a  net  profit  from  the  operations  of 

the  year,  of $1,790,620  71.'* 
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A  dividend  of  6  per  cent,  npon  the  amonnt  cf  preferred 
stock  ontetanding  would  amount  to  $489,403  50.  This  whole 
amount  of  net  profit,  together  with  |737,119  34,  received 
during  the  year  from  assesBments  on  stock,  was  applied  by  the 
directors  ^^  to  the  building  of  double  track,  erection  of  build- 
ings, providing  additional  equipment,  acquiring  and  construct- 
ing docks  at  Buffalo  and  Jersey  City,  and  to  the  addition  of 
other  improvements  to  the  road  and  property."  And  they 
^*  Resolved,  that,  in  the  present  condition  of  the  property  of 
the  New  York,  Lake  Erie  and  Western  Kailroad  Company,  its 
directors  do  not  deem  it  wise  or  expedient  to  declare  a  divi- 
dend upon  its  preferred  stock."  The  orators  are  holders  of 
preferred  stock  transferred  to  them  since  the  close  of  the  iiscal 
year  1880,  and  since  the  report  of  the  directors  of  that  year, 
and,  by  their  bill  of  complaint,  seek,  among  other  things,  that 
the  net  profits  of  that  fiscal  year  be  ascertained,  and  that  the 
dividends  due  to  the  holders  of  preferred  stock,  in  respect 
thereof,  be  directed  to  be  paid. 

There  is  no  question  made,  nor  any  apparent  room  for  any, 
but  that  all  the  rights  which  the  orators  have  are  the  rights  of 
stockholders  as  such  and  not  as  of  creditors,  nor  but  that  the 
holders  of  the  preferred  stock  have  rights,  under  the  law  of 
the  organization,  superior  to  those  of  the  common  stockhold- 
ers, according  to  the  plan  of  the  organization.  The  principal 
question  is  as  to  the  true  construction  and  legal  effect  of  this 
plan.  Counsel,  at  the  outset,  differ  as  to  what  is  the  import 
of  the  language  of  this  13th  paragraph.  The  counsel  for  the 
orators  insists  that  the  profits  are  what  are  to  be  declared  by 
the  directors,  and  that  a  declaration  of  profits  by  them  en- 
titles the  holders  of  the  preferred  stock  to  dividends  from  the 
profits  so  declared ;  while  the  counsel  for  the  defendants  in- 
sists that  the  dividends  themselves  are  to  be  declared,  and  that 
until  declared  these  stockholders  cannot  be  entitled  to  any. 
The  sentence,  "  as  declared  by  the  board  of  directors,"  is  di- 
rectly connected  with  the  one  embracing  profits,  and  not  with 
the  one  including  dividends,  and  can  only  be  construed  as  ap- 
plying to  the  latter  by  outside  force.    It  is  argued  that  the 
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expression  is  applicable  to  dividends,  and  not  to  profits,  and 
that  it  must  be  understood  as  intended  to  appl^  to  that  to 
which  it  is  appropriate.  It  is,  however,  not  wholly  inapplicar 
ble  to  profits.  The  affairs  of  the  corporation  were  to  be  in 
the  hands  of  the  directors,  and  it  might  well  be  supposed  that 
they  would  know,  and  make  known,  whether  there  were  profits 
or  not ;  and,  if  any  result  was  to  be  made  dependent  upon  the 
existence  of  profits,  the  fact  of  their  existence  might  well  be 
referred  to  the  declaration  of  the  directors.  This  plan  is  an 
entire  instrument,  speaking  the  same  language  throughout^ 
and  the  obvious  meaning  of  similar  expressions  in  other  parts- 
might  throw  some  light  upon  the  meaning  of  this.  In  para- 
graph 19,  there  are  provisions  for  the  payment  of  non-cumu- 
lative interest,  "  at  the  rate  of  six  per  cent,  per  annum^  or  at 
such  lesser  rate,  for  any  fiscal  year,  as  the  net  earnings  of  the 
company  for  that  year,  as  declared  by  the  board  of  directors, 
and  applicable  for  that  purpose,  shall  be  sufficient  to  satisfy." 
Here  it  is  plain  that  the  net  earnings,  and  not  the  interest,  are 
to  be  declared  by  the  directors,  and  that  the  payment  of  the 
interest  was  to  be  dependent  upon  the  declaration  of  the  net 
earnings.  There  is  nothing  more  incongruous  about  the 
declaration  of  profits  than  of  net  earnings  by  a  board  of  di- 
rectors of  a  railroad  company ;  and  it  is  natural  to  infer  that 
the  payment  of  dividends  to  preferred  stockholders  was  in- 
tended to  be  made  dependent,  in  one  aspect,  upon  a  declara- 
tion of  profits  by  the  directors,  the  same  as  a  payment  of  in- 
terest to  bondholders  was  upon  a  declaration  of  net  earnings 
by  the  same  board. 

The  next  question  is,  whether  the  directors  have  so  de- 
clared such  profits  for  the  fiscal  year  1880,  as  to  entitle  the 
holders  of  preferred  stock  to  dividends  for  that  year.  They 
have  expressly  stated  a  net  profit,  after  deducting  from  the 
earnings  all  expenses  attending  the  earnings,  and  of  maintain- 
ing the  property  by  which  the  earnings  were  made,  and  all 
fixed  charges  for  interest  and  rentals,  several  times  larger  than 
the  whole  amount  of  this  dividend.  They  have,  on  the  other 
hand,  stated  the  improvements,  and  resolved  that  they  do  not 
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deem  it  wise  or  expedient  to  declare  a  dividend  to  the  pre- 
ferred stockholders.  There  is  no  pretence  but  what  the  state- 
ments of  the  directors  are  all  trae,  in  fact,  nor  but  that  in 
what  they  have  done  they  have  acted  in  good  faith.  Here  is 
no  question  of  separating  one  part  of  the  business  from  the 
rest,  as  there  was  in  St,  John  v.  JErie  Hallway  Co.j  (10 
Blatchf.  G.  a  R.y  271,  and  22  WM.,  136 ;)  there  is  here  a 
net  profit  over  all  expenses  of  all  the  operations  by  which 
profit  was  made.  It  is  wanted  for  judicioos  improvements  of 
the  property,  looking  to  future  profits.  This  does  not  take 
away  its  character  as  a  present  profit.  It  would  be  a  profit 
whether  it  should  be  laid  out  upon  the  property  to  enhance 
its  value,  or  left  in  the  treasury  of  the  company,  or  divided 
among  the  stockholders.  This  question  is  somewhat  like  that 
in  Union  Pacific  Eailroad  Co.  v.  United  States^  (99  U  S.y 
402.)  There  the  question  was  as  to  net  earnings.  In  treat- 
ing this  subject,  Mr.  Justice  Bradley  said:  ^'Aa  a  general 
proposition,  net  earnings  are  the  excess  of  the  gross  earnings 
over  the  expenditures  defrayed  in  producing  them,  aside  from, 
and  exclusive  of,  the  expenditure  of  capital  laid  out  in  con- 
structing and  equipping  the  works  themselves."  "  Theoreti- 
cally, the  expenses  chargeable  to  earnings  include  the  general 
expenses  of  keeping  up  the  organization  of  the  company,  and 
all  expenses  incurred  in  operating  the  works  and  keeping 
them  in  good  condition  and  repair ;  whilst  expenses  charge- 
able to  capital  include  those  which  are  incurred  in  the  original 
construction  of  the  works,  and  in  the  subsequent  enlargement 
and  improvement  thereof."  There  is  a  difference,  in  some 
respects,  between  net  earnings  and  profits,  but  not  in  this 
aspect.  What  would  be  net  earnings  would  be  a  profit  unless 
there  should  be  some  liability  outside  the  earnings  to  be  met 
before  there  could  be  any  profit  left.  Within  the  definitions 
of  Mr.  Justice  Bradley,  the  improvements  sought  to  be  set 
over  against  earnings  would  largely,  at  least,  be  chargeable  to 
capital  and  not  left  to  reduce  profit.  And  the  decision  of  this 
question  may  properly  be  somewhat  affected  by  the  nature  of 
the  dividend  to  which  it  is  sought  to  have  the  profits  applied, 
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as  appears  by  some  of  the  reasoning  in  that  case.  Stress  was 
there  laid  npon  the  fact  that  the  Government  would  be  merely 
put  off  in  receiving,  but  not  defeated  as  to,  its  share  of  the  net 
earnings,  by  a  liberal  allowance  in  their  expenditure  upon  the 
property.  Here,  these  dividends  are  non-cumulative,  and,  if 
the  holders  of  this  stock  do  not  get  these  dividends  in  each 
particular  year,  they  never  can  have  them.  The  improvement 
of  the  property  by  the  expenditure  of  the  money  belonging  to 
them  goes  to  the  benefit  of  the  other  owners  and  not  to  them^ 
BO  long  as  it  would  pay  the  dividends  on  the  preferred  stock 
without  the  expenditure.  This  property  for  the  year  in  ques- 
tion was  able,  as  it  was,  to  pay  the  preferred  dividends ;  the 
improvements  were  made  for  the  purpose  of  increasing  the 
dividends,  but  they  would  not  increase  these  stockholders'  divi- 
dends. When  it  comes  to  the  question  of  using  the  profita 
which  would  go  to  one  set  of  stockholdera  for  the  benefit  of 
another  set,  a  more  rigid  rule  should  be  applied.  The  ques- 
tion becomes  more  one  of  right  to  be  determined  by  the  law 
than  one  of  policy  to  be  determined  by  the  discretion  of  the 
directors.  Here  were  profits  in  fact ;  the  preferred  stockhold- 
ers had  rights  dependent  upon  this  fact.  These  rights  could 
not  lawfully  be  passed  by  for  the  benefit  of  other  interests, 
however  intimately  connected,  any  more  than  any  other  prop- 
erty of  the  preferred  stockholders  could  be  appropriated  to  the 
same  purpose,  on  the  ground  that  such  appropriation  of  it 
would  be  for  the  best  good  of  the  whole. 

These  rights  are  the  rights  of  stockholders  and  not  of 
creditors ;  and  it  is  said  that  stockholders  are  not  entitled  to 
receive  dividends  until  they  have  been  in  some  manner  de- 
clared. This  is,  doubtless,  in  general,  true.  It  grows  out  of 
the  contract  by  which  stockholders  become  such.  Each  stock- 
holder, in  effect,  agrees  to  be  bound  by  the  corporate  action 
within  the  scope  of  the  corporate  powers ;  but  there  may  be 
other  agreements  limiting  what  shall  be  done  in  special  cases. 
A  corporation  may,  doubtless,  accumulate  its  profits  instead  of 
dividing  them,  and  a  common  stocldiolder  would  be  bound  by 
the  determination  to  do  so,  however  much  he  might  prefer  Uy 
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have  his  share  of  them  divided  out  to  him.  £nt  here  was 
another  agreement  among  the  shareholders,  made  a  part  of  the 
frame-work  of  the  corporation,  that,  where  there  were  annual 
profits  shown  by  the  oflBcial  declaration  of  the  directors,  they 
should,  to  the  extent  of  6  per  cent  on  their  stock,  be  divided 
among  these  stockholders.  This  agreement  was  warranted  by 
the  law  of  the  State,  and,  as  embedded  in  the  charter,  is  as 
binding  as  any  involved  in  the  enterprise.  It  applies  to  this 
first  accumulation  of  profits,  with  the  same  force  that  the 
others  do  to  the  rest  of  the  profits.  It  was  not  made  with  the 
corporation,  but  was  made  between  the  shareholders  in  pros- 
pect before  there  was  a  perfected  corporation ;  therefore,  the 
corporation  cannot  be  sued  for  a  breach  of  it ;  but  it  attaches 
to  and  affects  the  profits  as  they  come  to  the  hands  of  the 
corporation.  This  amount  of  annual  profits  is  received  by  it 
in  trust  for  the  preferred  stockholders,  the  same  as  the  general 
profits  are  for  the  body  of  the  stockholders.  No  declaration 
of  a  dividend  was  necessary  to  complete  the  equitable  right  of 
these  stockholders  to  this  amount.  {Boardman  v.  Lake  Shore 
<fe  MicKigcm  Southern  Railroad  Co.^  84  N.  7.,  157 ;  Rich- 
wrdeon  y.  Vermont  <b  Ma^eaohuseUe  RaUroad  Co.y  44  Vt^ 
613 ;  Dent  v.  London  Tramways  Co.^  16  Ch.  Z>.,  353.)  None 
of  the  cases  cited  for  the  defendants  appear  to  be  contrary  to 
this.  In  most,  or  all  of  them,  the  profits  applicable  to  the 
preferred  stock,  or  superior  right,  did  not  exist  in  fact ;  and 
the  right  to  the  profits,  if  they  should  exist,  was  recognized. 

It  is  further  suggested,  that,  if  these  profits  were  so  situ- 
ated that  any  one  became  entitled  to  share  in  them  on  account 
of  the  preferred  stock,  that  right  would  attach  to  the  holders 
at  that  time  and  would  not  pass  to  the  orators  by  a  mere 
transfer  of  the  stock  afterwards.  Fully  declared  dividends 
might  not  so  pass.  But  here  was  no  declaration  of  a  dividend 
upon  this  stock,  separating  the  share  of  the  profits  from  the 
other  assets  belonging  to  the  stock.  The  right  to  share  in 
these  profits  remained  as  a  mere  increment  of  the  stock,  and 
would  pass  as  an  incident  to  it.  {Roardman  v.  Z.  S.  <&  M. 
8.R.  (?c^.,  84i^.Z.,  157.) 
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Upon  the  whole  case,  the  orators  appear  to  be  entitled  to 
a  decree  according  to  the  prayer  of  the  bill. 

Let  there  be  a  decree  for  the  orators  according  to  the 
prayer  of  the  bill,  with  costs. 

C.  jK  Tracy y  for  the  plaintifEs. 

William  D.  Shijpmauj  for  the  defendants. 


Mart  Jane  Lewis 

V8. 


The  Standaed  Laundry  Machinery  Company,  William  G. 
Lewis  and  Ohanning  W.  Littlefield.    In  EQunr. 

A  bill  in  equity  for  the  inMngement  of  a  patent  named  as  defendants  a  oorpo- 
ration,  and  L.,  president  of  it,  and  prayed  that  a  subpoena  be  issued,  directed 
to  the  corporation  and  L.,  defendants.  The  subpOBoa  was  not  served  on  L.  A 
solicitor  appeared  for  the  defendants,  not  naming  them.  An  answer  was  filed 
as  the  answer  of  the  defendants,  not  naming  them,  signed  by  the  solicitor  as 
solicitor  for  the  defendants,  without  naming  them,  sworn  to  by  L.  as  a  de- 
fendant and  signed  by  him  in  his  indiyiduol  name.  The  bill  alleged  inMnge- 
ment  by  the  corporation  and  by  L.  as  its  officer  and  agent  L.  owned  the 
whole  capital  stock  of  the  corporation ;  Held,  that  L.  became  personally  a 
defendant,  and  was  liable  personally  for  the  profits  found. 

Profits  were  found  and  allowed,  but  nothing  beyond,  as  damages. 

Where  a  prima  facie  case  as  to  the  amount  of  profits  is  made  out,  and  the  de- 
fendant has  an  opportunity  to  vary  it,  and  does  not,  the  presumption  is  that 
he  cannot. 

(Before  Whiklbb,  J.,  Southern  District  of  New  York,  January  Ist,  1888.) 

Wheeler,  J.  This  cause  has  now  been  heard  upon  the 
exceptions  to  the  master's  report.  These  exceptions  relate 
principally  to  the. liability  of  the  defendant  Lewis  at  all,  per- 
sonally; and  the  sixth  to  his  liability  for  damages.  The 
grounds  of  the  exception  to  his  liability  at  all  are,  that  he 
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'was  not  80  made  a  party  individually  that  any  decree  for  relief 
conld  be  made  against  him ;  and  that  the  allegations  of  the 
bill  were  not  sufficient  to  be  the  foundation  for  charging  him 
personally.  The  bill  was  brought  upon  several  patents.  In 
the  statement  of  parties  the  defendants  are  described  as  the 
Standard  Laundry  Machinery  Company,  a  corporation,  Wil- 
liam G.  Lewis,  president  of  said  company,  and  Channing  W. 
Littlefield,  secretary  of  said  company..  A  subpoena  was  prayed 
directed  to  the  Standard  Laundry  Machinery  Company,  Wil- 
liam G.  Lewis,  and  Channing  W.  Littlefield,  defendants.  A 
subpoena  so  issued  but  was  not  served  upon  Lewis.  A  solic- 
itor of  the  Court  appeared  for  the  defendants,  without  naming 
them.  An  answer  was  filed  stated  to  be  the  answer  of  the 
defendants,  without  naming  them,  and  was  signed  by  the  so- 
licitor as  solicitor  and  counsel  for  the  defendants,  without 
naming  them.  The  answer  was  sworn  to  by  Lewis  as  one 
of  the  defendants;  the  affidavit  at  the  foot  stated  that  he 
was  one  of  the  defendants ;  and  he  signed  it  by  his  individual 
name.  The  appearance  of  the  solicitor  for  the  defendants 
would  of  itself  alone  be  an  appearance  only  for  defendants 
who  had  in  some  manner  been  served  with  process.  They 
only  were  at  that  time  in  fact  defendants.  On  that  appearance 
the  bill  could  not  have  been  taken  pro  confeaao  as  against 
Lewis.  The  subpoena,  if  it  had  been  served,  however,  would 
only  have  required  him  to  appear  and  answer  the  bill.  An 
answer  to  a  bill  is  made  in  person.  When  Lewis  answered 
this  bill  he  became  personally  a  party  to  the  cause  made  by 
the  bill.  He  then  became  a  defendant  in  Court.  The  ap- 
pearance for  the  defendants  stood  as  an  appearance  for  him 
as  one  of  them,  and  he  was  before  the  Court  as  a  party. 

The  bill,  after  stating  the  patents  and  the  exclusive  rights 
of  the  oratrix  to  the  inventions  therein  described,  alleged 
that  the  defendant,  the  Standard  Laundry  Machinery  Com- 
pany, had,  and  the  defendants  William  G.  Lewis  and  Chan- 
ning W.  Littlefield,  as  the  agents  and  officers  of  said  company, 
had,  with  full  knowledge  of  the  rights  of  the  oratrix,  made 
and  vended  machines  embodying  the  invention.     One  inter- 
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rogatory,  which  Lewis  by  note  at  the  foot  of  the  bill  was  re- 
quired to  answer,  asked  how  many  machines  embodying  the 
invention  had  been  sold  by  the  defendants,  or  any  of  them. 
And  the  prayer  was  that  the  defendants  might  answer  the 
premises  and  be  decreed  to  account  for  and  pay  over  all 
profits,  and  damages  in  addition.  That  Lewis  was  an  officer 
or  an  agent  of  a  corporation  would  give  him  no  right  to  in- 
fringe the  oratrix's  patent,  or  to  withhold  the  fruits  of  in- 
fringement from  her ;  and  the  statement  of  that  relation  in 
connection  with  the  charge  of  infringement  would  not,  in 
legal  effect,  qualify  the  charge.  Under  that  allegation,  and 
an  interrogatory  pointing  to  him  as  a  defendant  charged  by 
it,  and  required  to  answer  in  respect  to  the  charge,  and  a 
prayer  for  relief  on  account  of  it, -he  was  not  only  bound 
to  answer  as  a  party,  but  aa  a  party  from  whom  relief  was 
sought  by  decree  against  him  personally. 

His  own  testimony  before  the  master  shows  that  he  owned 
the  whole  capital  stock  of  the  defendant  corporation ;  and  the 
report  of  the  master  shows  that  he  has  used  the  corporation 
solely  for  himself,  for  the  purpose  of  appearing  to  be  an  offi- 
cer of  it,  and  that  its  doings  and  property  have  been  in  fact 
his.  The  correctness  of  this  finding  has  been  questioned; 
but,  as  there  was  testimony  tending  to  establish  it,  and  as  it 
was  involved  with  the  question  of  the  liability  of  the  respect- 
ive defendants,  in  the  accounting  sent  to  the  master,  and  he 
does  not  appear  to  have  acted  in  any  manner  improperly  or 
unfairly,  his  finding  cannot  with  propriety  be  disturbed  here. 
{Bridges  v.  Sheldon,  18  Blatchf.  G.  C.  R.,  295,  507.)  On 
this  finding,  Lewis,  if  an  officer  or  agent,  was  such  for  him- 
self ;  and  all  he  received  in  such  pretended  capacity  he  re- 
ceived for  himself. 

An  infringer  is  liable  to  account  for  the  profits  of  the 
infringement  to  the  owner  of  the  patent,  because  they  are  the 
avails  of  the  property  of  the  owner  in  the  hands  of  the  in- 
fringer, which  he  has  no  right  to  detain  from  the  owner,. 
Lewis,  and  he  alone,  has  these  profits,  which  are  avails  of 
Dcrty  of  the  oratrix,  in  his  hands,  and  which  he  has  no 
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right  to  detain  from  her.  The  pretext  of  doing  btiBinesB  in 
the  name  of  a  corporation  is  too  flimsy  to  shield  him  from  ao- 
connting  for  them.  During  a  part  of  the  time  for  which  the 
account  has  been  taken  he  did  this  business  in  the  name  of 
an  individual,  for  the  reason  that  the  corporation  had  been 
enjoined.  This  was  equallj  unavailing  to  protect  him  from 
liability.  A  Court  of  equity  is  not  stopped  by  such  de- 
vices. 

The  amount  of  a  former  royalty  is  found  as  damages. 
That,  however,  was  fixed  upon  the  basis  that  the  profits  were 
retained  by  the  defendants.  When  the  oratrix  recovers  the 
profits  that  basis  is  removed ;  and  the  royalty  furnishes  no 
measure  of  damages  beyond  profits.  The  report  shows  no 
ground  for  decreeing  damages  as  such;  in  fact  it  indicates 
that  there  are  none  not  covered  by  the  profits. 

The  amount  of  profit  shown  by  the  report  is  $3,630.  It 
is  objected  that  this  amount  does  not  appear  with  sufScient 
certainty,  because  the  master  states  that  there  may  have  been 
items  of  cost  of  production,  and  deductions  from  prices  in 
sales,  not  shown.  But  all  this  lay  within  the  knowledge  of 
the  defendants.  The  statements  of  the  defendants,  among 
other  things,  were  shown,  and  enough  in  the  whole  to  make 
out  a  prima  facie  case  as  to  the  profits,  for  the  oratrix.  The 
defendants  had  an  opportunity  to  vary  it  if  they  could. 
As  they  did  not  undertake  to,  the  presumption  is  i^at  they 
could  not. 

Exception  sixth  as  to  damages  is  sustained,  and  the  item 
for  damages  is  disallowed.  The  other  exceptions  are  over- 
ruled. The  report  is  accepted  and  confirmed  as  to  the  profits, 
and  a  final  decree  is  to  be  entered  for  the  payment  of  $3,630, 
the  amount  thereof,  by  the  defendants  the  Standard  Laundry 
Machinery  Company  and  LeWis,  with  costs. 


ff.  G.  Atwater,  for  the  plaintiff. 
JiMtus  PatmeTj  for  the  defendants. 
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Alphonso  E.  Pblham 

vs. 

John  H.  Edelmeyer  and  William  C.  Morgan.    In 
Equity. 

In  a  suit  in  equity  for  the  infringemeiit  of  letters  patent,  an  objection  that  the 
'    plaintiff  had  no  title  to  the  patent,  which  might  hare  been  taken  by  demurrer, 
was  first  taken  on  final  hearing.    Title  in  the  plaintiff  not  being  shown  by 
the  proofe,  the  bill  was  dismissed,  without  prejudice  to  the  right  to  file  an- 
other bill 

(Before  Wallack,  J.,  Southern  District  of  New  York,  January  8d,  1888.) 

Wallace,  J.  There  is  a  fatal  objection  to  the  complain- 
ant's case,  which  must  defeat  his  action.  So  far  as  appears 
by  the  allegations  in  the  bill  and  by  the  proofs,  the  title  to 
the  letters  patent  in  suit  is  not  vested  in  the  complainant. 
Both  upon  the  facts  alleged  in  the  bill  and  those  disclosed  by 
the  proofs,  the  letters  patent  became  the  property  of  Phebe 
Pelham,  as  administratrix  of  the  patentee,  as  part  of  his  estate. 
The  complainant  is  the  sole  devisee  and  legatee  under  the  will 
of  Phebe  Pelham,  but  the  will  does  not  purport  to  bequeath 
any  property  held  by  her  in  her  representative  capacity,  and, 
of  course,  could  not  vest  the  title  to  such  property  in  the  leg- 
atee, if  it  assumed  to  do  so. 

Manifestly,  the  objection,  taken  for  the  first  time  at  the 
hearing  of  the  cause,  might  have  been  taken  by  a  demurrer  to 
the  bill.  If  it  involved  only  a  question  of  pleading,  and  the 
bill  were  not  defective  in  a  matter  of  substance,  not  having 
been  taken  by  demurrer,  the  objection  would  not  be  available 
now.  The  objection  is  not  that  there  is  a  defect  of  parties, 
but  that  the  complainant  has  no  interest  in  the  subject  of  the 
controversy. 

Ab  to  all  merely  formal  defects  in  the  bill,  the  objection 
must  be  taken  by  demurrer.    So,  also,  where  there  is  a  defect 
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of  parties  appearing  upon  the  face  of  the  bill,  the  defendant 
must  resort  to  a  demurrer,  or  the  Court  is  at  liberty  to  make  a 
decree  saving  the  rights  of  the  absent  parties. 

K  the  proofs  disclosed  title  in  the  complainant,  it  would 
be  open  to  consideration  whether  the  general  allegation  in  the 
bill,  that  the  complainant  is  the  owner  of  the  patent,  would 
not  be  held  sufficient  to  authorize  a  decree,  notwithstanding 
that  allegation  is  a  conclusion  of  law  based  upon  qualifying 
facts  that  negative  it. 

The  rule  is  familiar,  that  the  Court  will  refuse  to  decree 
unless  the  substantial  groundwork  of  the  case  on  which  relief 
is  sought  is  distinctly  alleged  in  the  bill,  but,  after  proofs  have 
been  taken,  the  bill  will  not  be  studied  critically  to  find  defects, 
and  the  most  liberal  construction  will  be  placed  upon  the  alle- 
gations, consistent  with  established  rules  of  pleading. 

The  question  here,  however,  is  one  of  evidence  rather  than 
one  of  pleadiDg.  The  complainant  has  failed  to  show  himself 
possessed  of  any  legal  or  equitable  interest  in  the  letters  pat- 
ent on  which  the  suit  is  founded.  If  the  bill  were  perfect, 
the  Court  could  not  decree  for  the  complainant  upon  the 
proofs.  If  the  complainant  were  suing  upon  the  agreement 
for  a  license,  the  defendants  might  not  be  permitted  to  deny 
the  complainant's  title  to  the  patent.  But  the  bill  assumes  to 
treat  the  defendants  as  ordinary  infringers.  They  are,  there- 
fore, at  liberty  to  avail  themselves  of  any  defence  open  to  de- 
fendants who  are  charged  with  infringement. 

The  bill  must,  therefore,  be  dismissed.  As  this  result 
may  be  attributable  to  a  slip  in  practice,  the  dismissal  will 
be  without  prejudice  to  the  complainant's  right  to  file  another 
bilL 


George  W.  Brown^  for^the  plaintiff. 
Jonah  P.  FUchj  for  the  defendants. 
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The  New  York  Pharmioal  Abbooiation 
Samuel  J.  Tilden,  Junior,  and  othees.    In  Equity. 

The  requirement  of  §  4,900  of  the  Reylsed  Statutes,  that  a  patented  article 
must  be  marked  as  patented,  or  no  damages  for  infringement  can  be  re- 
covered "  except  on  proof  that  the  defendant  was  daly  notified  of  the  in- 
fringement and  continued,  after  such  notice,"  to  infringe,  applies  to  suits  in 
equity. 

It  is  sufficient  if  the  notification  was  verbal,  and  included  information  as  to  the 
date  of  the  patent. 

An  assignment  of  a  pstent^  duly  acknowledged  before  a  notary,  may  be  put  in 
evidence,  in  New  York,  without  further  proof  of  its  execution. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  January  8d,  1888.) 

Wallace,  J.  The  complainant  did  not  mark  its  prepara- 
tion BB  patented,  and  the  defendants  insist  upon  this  fact,  in 
their  answer,  as  a  defence.  It  appears,  howeyer,  that  .the 
complainant  gave  verbal  notice  to  the  defendants,  in  Janoarj, 
1880,  that  its  compound  was  patented,  and  exhibited  to  them 
a  copy  of  the  letters  patent,  and  notified  the  defendants  that 
their  compound  was  an  infringement. 

The  statute  (§  4,900  U.  S,  Bev.  StaQ  declares  that,  when 
the  patented  article  is  not  thus  stamped,  "  in  any  suit  for  in- 
fringement, by  the  party  failing  so  to  mark,  no  damages  shall 
be  recovered  by  the  plaintiff,  except  on  proof  that  the  defend- 
ant was  duly  notified  of  the  infringement,  and  continued, 
after  such  notice,  to  make,  use  or  vend  the  article  so  pat- 
ented.'' 

It  was  held,  in  Goodyear  v.  AUyn^  (6  Blatchf.  C.  C.  -ff., 
33,)  that  this  statute  only  takes  away  the  right  of  a  plaintiff 
to  recover  damages,  and  does  not  affect  the  right  to  an  injunc- 
tion. It  was  also  intimated,  in  that  case,  as  doubtful  whether 
the  statute  applied  at  all  to  actions  in  equity,  as  no  damages 
were  then  recoverable  except  in  suits  at  law. 
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The  provision  was  re-enacted,  however,  and  embodied  in 
the  revision  and  amendment  of  the  statutes  relating  to  patents, 
of  July  8th,  1870.  (16  U.  8.  Stat,  at  Large,  203,  §  88.)  By 
that  legislation,  also,  power  was  conferred  upon  the  Court,  in 
suits  in  equity,  to  decree  for  damages  as  well  as  profits.  The 
provision  is,  therefore,  to  be  read  as  a  part  of  the  comprehen- 
sive legislation  designed  to  cover  the  whole  subject  of  the 
rights  and  remedies  of  inventors,  and  as  applicable  to  all  suits 
in  which  damages  are  recoverable. 

The  question  has  never  been  decided,  in  any  reported  case 
brought  to  the  attention  of  the  Court,  whether  the  notice  con- 
templated by  the  statute  is  a  written  notice,  or  whether  a 
verbal  notice  is  suflBcient.  Although  there  is  not  entire  con- 
currence in  the  authorities,  the  rule  may  be  deemed  sanctioned 
by  the  adjudications,  that,  when  a  statute  requires  a  notice  to 
be  given,  a  written  notice  is  meant ;  and,  without  doubt,  this 
is  the  rule  where  the  notice  required  is  one  to  be  given  in  the 
course  of  a  legal  proceeding.  The  statute  here  requires  proof 
that  the  defendant  "was  duly  notified,"  and  continued,  " after 
such  notice,"  to  make,  use  or  vend  the  patented  article,  and 
therein  differs  from  the  statutes  which  have  been  the  subject 
of  judicial  construction.  Thus,  in  OiUbert  v.  Columbia  Turn- 
pike Co.y  (3  Johns.  Cases,  107,)  the  statute  directed  the  notice 
"  to  be  left "  at  the  dwelling  house  of  the  party.  In  Jenkins 
V.  WHdj  (14  Wend^,  539,)  a  distinction  was-  taken  between  a 
statute  which  required  an  appeal  to  be  brought  within  fifteen 
days  "  after  notice  "  of  an  order,  and  a  cognate  statute  which 
required  "  notice  to  be  given,"  the  last  being  held  to  mean  a 
written  notice.  Not  only  does  this  statute  not  require  in 
terms  "notice  to  be  given,"  but  it  also  does  not  relate  to  a 
notice  in  the  course  of  a  legal  proceeding.  It  is  designed  to 
protect  innocent  parties  who  are  infringing  without  knowl- 
edge of  the  fact,  and,  in  this  behalf,  to  restrict  the  remedy  of 
patentees  who  have  failed  to  give  that  publicity  to  their  ex- 
clusive title,  which  the  policy  of  the  statute  requires.  Pat- 
entees are,  therefore,  required  to  give  "  sufficient  notice  to  the 
public"  that  the  article  is  patented,  "together  with  the  day 
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and  year  the  patent  was  granted,"  by  stamping  or  labelling 
the  article.  It  is  a  fair  interpretation  to  hold,  that,  when  any 
equivalent  notice  has  been  given,  the  defendant  has  been 
"  duly  notified."  As  the  suflScient  notice  prescribed  indades 
a  specification  of  the  time  when  the  patent  was  granted,  it  is 
reasonable  to  conclude  that  any  notice,  verbal  or  written,  that 
includes  this  information,  will  suffice. 

Under  the  statute  of  this  State,  the  assignments  of  the  pat- 
ent, duly  acknowledged  before  a  notary,  were  sufficiently 
proved,  and  it  was  not  incumbent  upon  the  complainant  to 
prove  the  signatures  of  the  assignors.  {Houghton  v.  JoneSy 
1  WaU.,  702.) 

There  will  be  a  decree  for  the  complainant,  for  an  injunc- 
tion and  accounting  for  profits  and  damages,  the  damages  to 
be  restricted  to  those  accruing  after  February  1st,  1880. 

Jcmies  A.  Whitney^  for  the  plain tifll 
Frcmcia  Forbes^  for  the  defendants. 


Jahbs  M.  Wilkinson  vs.  Samuel  J.  Tilden.    In  Equttt. 

A  solicitor  was  employed  to  bring  a  snit  in  equity,  on  the  agreement  that  he 
should  have  no  other  compensation  than  a  fee  contingent  on  a  sncoessfnl  re- 
sult, with  liberty  to  the  employer  to  substitute  another  solicitor  as  fully  aa 
though  the  solicitor  were  employed  under  an  ordinary  retainer.  The  solic- 
itor brought  the  suit  and  advanced  moneys  for  disbursements.  The  employer 
desired  to  substitute  another  solicitor :  Heldy  that  this  should  be  done  on  pay- 
ment of  such  advances,  reserving  to  the  solicitor  a  lien  on  the  cause  of  action, 
to  the  extent  of  the  compensation  he  might  ultimately  be  entitled  to. 

(Before  Wallaob,  J.,  Southern  District  of  New  York,  January  6th,  1888.) 

Wallace,  J.  The  motion  for  the  substitution  of  a  solic- 
itor in  the  place  of  the  present  solicitor  of  the  complainant 
does  not  touch  the  question  of  the  right  of  the  present  solic- 
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itor  to  retain  such  papers  as  may  be  in  his  hands  until  the 
payment  of  his  lien  by  the  complainant.  The  complainant 
simply  attempts  to  exercise  his  right  of  changing  his  solicitor 
at  his  volition,  by  substituting  a  new  solicitor  of  record.  His 
motion  is  resisted  by  the  solicitor  upon  the  ground  that  he 
cannot  be  discharged  from  the  further  conduct  of  the  suit 
until  he  is  paid  such  sum  by  way  of  compensation  as  is  due 
by  reason  of  the  agreement  of  retainer  and  the  value  of  his 
professional  services. 

Disregarding  the  preliminary  negotiations  between  the 
complainant  and  the  solicitor,  the  agreement  which  embodies 
the  final  understanding  of  the  parties  is  to  be  found  in  a 
letter  from  the  complainant  to  the  solicitor,  of  March  8th, 
1881,  a  reply  thereto  by  the  solicitor,  of  the  date  of  March 
14th,  1881,  and  a  subsequent  letter  of  the  date  of  June  8th, 
1881,  written  by  the  solicitor  to  the  complainant,  recognizing 
and  assenting  to  the  proposition  contained  in  the  complain- 
ant's letters  of  March  8th.  The  agreement  thus  suggested 
and  assented  to  was,  that  the  solicitor  should  undertake  the 
suit  without  other  compensation  than  a  fee  contingent  upon  a 
successful  result ;  and  distinctly  and  explicitly  reserved  to  the 
complainant  the  liberty  to  substitute  another  solicitor,  or  to 
associate  other  counsel  with  the  solicitor,  as  fully  as  though 
the  solicitor  were  employed  under  an  ordinary  retainer.  The 
motion,  therefore,  presents  the  single  and  simple  question, 
whether  a  solicitor  can  require  payment  in  advance  of  the  sub- 
stitution of  another,  as  a  condition  precedent,  when  he  is  to 
receive  nothing  unless  the  suit  results  favorably,  and  before 
there  has  been  any  recovery,  and  when  he  is  to  have  no  special 
lien  by  reason  of  the  particular  agreement.  The  statement  of 
the  question  seems  to  be  the  only  answer  required.  The  gen- 
eral right  of  the  client  to  change  his  attorney  at  his  election  is 
universally  recognized  by  the  authorities.  This  right  is  indis- 
pensable, in  view  of  the  delicate  and  confidential  relations 
which  exist  between  attorney  and  client,  and  the  evil  to  the 
client's  interests,  engendered  by  friction  or  distrust.  The 
right  must  be  exercised,  however,  by  application  to  the  Court, 
Vol.  XXI.— 18 
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in  order  to  preserve  regularity  in  the  conduct  of  suits,  and  to 
prevent  the  confusion  which  might  ensue  if  a  party  were  at 
liberty  to  change  his  attorney  without  the  knowledge  of  the 
Court.     {Mumford  v.  Murray,  1  Hopk.  Ch,  li.,  369.) 

When  its  intervention  is  asked  for  the  substitution  of  an  at- 
torney, the  Court  will  hold  the  client  to  fair  dealing,  and  will 
refuse  its  assistance  to  any  attempt  to  take  an  unfair  advantage 
of  one  of  its  officers.  In  this  behalf,  Courts  have  frequently 
and  usually  required  the  client  to  discharge  the  attorney's  claim 
for  services  in  the  suit,  as  a  condition  of  substitution.  But 
this  is  merely  the  exercise  of  a  reasonable  discretion,  not  the 
application  of  an  inflexible  rule.  As  is  said  in  Hloo  v.  Law^ 
(4  Blatchf.  O.  C.  R.y  269,)  the  "consent  is  sometimes  given 
upon  terms,  and  sometimes  without  terms ;  sometimes  upon 
condition  that  the  fees  of  the  first  solicitor  be  paid,  and  some- 
times without  such  condition." 

The  just  discretion  which  should  control  this  application 
will  be  exercised  by  permitting  a  substitution  upon  the  terms 
agreed  to  in  advance  by  the  solicitor  and  client,  thus  enforcing 
the  conditions  made  by  themselves.  Ordinarily,  when  there 
is  an  agreement  that  the  attorney  shall  get  his  costs  out  of  the 
fund  in  suit,  there  is  an  implied  condition  that  he  is  to  be  con- 
tinued in  charge  until  an  available  fund  is  realized,  {HoUings 
V.  Booth,  2  K  <&  K,  220 ;)  but  here  the  agreement  was  that 
the  client  might  substitute  a  new  attorney  at  will.  Whether 
the  attorney  will  ever  be  entitled  to  any  fee  cannot  now  be 
known,  because  his  compensation  depends  upon  the  result  of 
the  suit.  If  nothing  should  be  realized  he  will  not  be  entitled 
to  any  fee.  If  there  is  a  fund  realized  he  will  be  entitled  to 
that  measure  of  compensation  for  what  he  has  already  done 
which  is  to  be  found  in  the  value  of  his  services  and  the  pecu- 
liar circumstances  that  properly  tend  to  increase  the  ordinary 
scale  of  charges  for  professional  services. 

By  the  Code  of  Civil  Procedure  of  this  State,  {^  66,)  the 
attorney  has  a  lien  for  his  compensation  upon  the  cause  of  ac- 
tion, which  attaches  to  any  decision  or  judgment  in  his  client's 
favor.     Whether  this  statute  has  any  application  here  it  is  not 
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necessary  to  decide.  If  this  were  an  action  at  law,  it  might 
well  be  contended,  that,  under  §  914  of  the  Revised  Statutes 
of  the  United  States,  conforming  the  practice  in  the  Federal 
and  State  Courts,  the  same  lien  should  attach  in  an  action  in 
this  Court ;  or  it  may  be  that  it  is  to  be  deemed  a  statute  of 
general  scope,  not  confined  to  procedure  in.  the  Courts  of  this 
State,  which,  as  the  law  of  the  State  where  the  contract  was 
to  be  performed,  is  the  law  which  controls  the  obligations  of 
the  parties  to  the  agreement.  However  this  may  be,  in  view 
of  some  of  the  exceptional  features  of  the  case,  it  is  equitable 
that  provision  in  the  nature  of  such  a  lien  should  be  secured 
to  the  solicitor  here,  so  that  he  will  be  fully  protected,  not 
only  if  a  decree  is  obtained,  but,  also,  if  any  settlement  is  made 
between  the  parties.  The  complainant  is  a  nou-resident.  If 
there  is  a  recovery  in  the  suit,  it  will  be  attributable  largely, 
if  not  mainly,  to  the  services  abeady  rendered  by  the  solicitor. 
It  appears,  also,  that  certain  funds  have  been  advanced  by  the 
solicitor,  or  by  clients  of  his,  not  parties  to  the  record,  but  in- 
terested in  the  litigation,  for  the  disbursements  of  the  action, 
outside  of  the  agreement  between  the  solicitor  and  the  com- 
plainant. These  should  be  reimbursed  the  solicitor  now. 
An  order  may  be  entered  for  the  change  of  the  solicitors 
upon  payment  of  the  disbursements  already  made  or  incurred 
by  the  solicitor  in  the  suit,  which  will  be  ascertained  by  a  ref- 
erence to  a  master,  if  not  agreed  upon.  The  order  will  also 
contain  a  condition  to  protect  the  solicitor  as  for  a  lien  upon 
the  cause  of  action,  to  the  extent  of  the  compensation  which 
he  may  ultimately  be  entitled  to,  to  be  ascertained  by  a  refer- 
ence to  a  master,  or  by  action,  at  the  election  of  the  solicitor, 
if  not  agreed  upon.  • 


Peter  B.  Olney,  for  the  motion. 
JVilli(^i^  ^-  Beachy  opposed. 
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The  United  States  vs.  Leon  Loeb  and  othebs. 

A  bond,  with  sureties,  was  giyen,  under  §  8,262  of  the  Revised  Statutes,  in  the- 
case  of  a  distiller  who  did  not  own  the  fee  of  the  distillery  premises,  coo- 
ditioned  that,  if  the  distillery  should  be  forfeited  by  final  judgment,  the- 
obligors  would  pay  the  amount  stated  in  the  bond.  The  distillery  was  sO' 
forfeited.  In  a  suit  on  the  bond :  Held^  that  the  sureties  were  not  entitled 
to  a  deduction  of  the  amount  realized  firom  the  sale  of  the  distUler*s  personal 
property,  on  its  forfeiture. 

(Before  Coze,  J.,  Southern  District  of  New  York,  January  8th,  1888.) 

Coxe,  J.  This  is  an  action  on  a  leaseholder's  (distiller's) 
bond.  On  the  trial  a  verdict  was  rendered  for  the  fnll 
amount  of  the  bond  and  interest,  subject  to  the  opinion  of  the 
Court.  The  plaintiff  now  moves  for  judgment  on  the  verdict. 
The  defendant  Conklin,  one  of  the  sureties,  insists  that  there 
should  be  deducted  from  the  verdict  the  amount  realized  from, 
the  sale  of  the  distiller's  personal  property,  which  was  for- 
feited for  various  violations  of  the  statute,  and  sold  according- 
to  law.  This  position  cannot  be  successfully  maintained.  It 
was  the  evident  intention  of  Congress,  that,  in  cases  of  frauds 
not  only  the  personal  property  but  the  real  estate  should  be 
forfeited.  The  bond  in  this  case  was  given,  pursuant  to  sec- 
tion 3,262  of  the  Revised  Statutes,  as  a  substitute  for  the  real 
estate,  the  distiller  holding  simply  a  leasehold  interest  therein. 
The  Act  provides,  in  substance,  that,  if  the  distiller  is  not  the 
owner  of  the  fee,  he  must  obtain  the  consent  of  the  owner  and 
incumbrancers,  to  the  effect,  '*  that,  in  case  of  the  forfeiture 
of  the  distillery  premises,  or  of  any  part  thereof,  the  title  of 
the  same  shall  vest  in  the  United  States."  In  lieu  of  this  con- 
sent the  distiller  may  give  a  bond,  the  bond  in  this  case,  con- 
ditioned "that,  in  case  the  distillery,  distilling  apparatus  or 
any  part  thereof,  shall,  by  final  judgment,  be  forfeited  for  the 
violation  of  any  of  the  provisions  of  law,  the  obligors  shall 
pay  the  amount  stated  in  said  bond."  In  order  to  establish 
the  liability  of  the  obligors  proof  is  necessary  that  the  dis- 
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tillery,  distilling  apparatus,  or  some  part  thereof,  has,  by  final 
judgment,  been  forfeited.  This  proof  was  produced  on  the 
trial.  Nothing  further  was  required.  The  bond  is  not  in- 
tended as  security  simply ;  it  is  enforced  as  a  penalty,  as  a 
punishment  for  fraud.  (  United  States  v.  JXatiMery  at  Spring 
VaUey,  11  Blatchf.  C.  C.  JR.,  255.)  If  the  position  of  the 
defendant  is  a  correct  one,  no  action  at  all  could  be  main- 
tained if  the  sale  of  the  personalty  aggregated  the  penal  sum 
of  the  bond.  The  obligors  bound  themselves  to  pay  to  the 
United  States  the  sum  of  $16,000,  in  case  the  distillery,  etc., 
described  in  the  bond,  should,  by  final  judgment,  be  forfeited 
for  the  violation  of  law.  The  distillery  was  so  forfeited,  and 
the  obligors  are  now  called  upon  to  make  good  their  covenant. 
The  provisions'of  the  law  are,  undoubtedly,  harsh,  but  the  de- 
fendants entered  into  this  obligation  with  full  knowledge  of 
its  provisions,  and  have  now  no  reason  to  complain. 
The  motion  for  judgment  is  granted. 

K  B.  HiUj  {Assistant  District  Attorney^  for  the  United 
States. 

NaihanieL  EUis,  for  the  defendant  Oonklin. 


Thomas  Cbogkeb 

vs. 

The  Mayob,  Aldbbmen  and  Commonalty  of  the  City  of 
New  Yobk,  and  Jacob  Vandbrpobl  and  othebs,  Com- 

MISSIOKBBS  OF   DoOKB.      In  EquPTY. 

In  ibis  case  the  city  of  New  York,  imder  authority  graDted  to  it  by  the  State, 
had  oonrejed  to  L.  certain  land  on  the  North  river,  on  which  he  was  required 
and  covenanted  to  baUd  a  wharf,  with  the  right  to  receiye  wharfage.    The 
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wharf  was  built  Afterwards,  the  city,  claiming  the  right  to  do  so  under 
snbseqaent  Acts  of  the  Legislature,  was  about  to  erect  wharres  and  per- 
manent  stractnres  between  the  wharf  of  L.  and  the  channel  of  the  rirer,  so  as 
to  cat  it  off  firom  the  nayigable  water  of  the  river,  and  to  destroy  the  right  to 
collect  wharfage,  without  making  compensation  :  Reld,  that  the  city  and  its 
officers  would  be  restrained  from  so  doing. 

(Before  WBiiuia,  J.,  Southern  District  of  New  York,  January  12th,  1888.) 

Wheeler,  J.  This  cause  has  been  heard  on  the  motion 
for  a  preliminary  injunction  to  restrain  the  defendants  from 
building  new  wharves  in  front  of  the  orator's  wharf  in  North 
river,  between  26th  and  2Yth  Streets,  in  the  city  of  New 
York.  The  facts  are  not  mnch,  if  at  all,  in  controversy.  The 
State  owned  the  land  under  the  water  wherd  the  orator'si 
wharf  is,  and  about  it.  The  corporation  of  the  city  had  full 
power,  derived  from  the  State,  to  establish  wharves,  and  to- 
cause  them  to  be  erected  by  the  owners  of  the  adjacent  prop- 
erty, and  to  grant  the  right  to  receive  and  collect  wharfage,, 
but  was  restrained  from  conveying  this  land,  by  the  Act  of 
the  Legislature  of  March  13th,  1855.  This  appears  from 
various  Acts  of  the  Legislature  and  from  the  answer.  {Act 
of  1798,  sees.  1,  2;  Act  of  1813,  sees.  220  to  225 ;  ValenHne^s 
Lawsy  1,286,  1,2»2,  1,294.)  By  the  Act  of  April  17th,  1857, 
a  bulkhead  line  of  solid  filling  was  established,  beyond  which 
it  was  enacted  that  it  should  not  be  lawful  to  fill  with  solid 
material,  or  to  erect  any  structure  except  piers  of  certain 
length,  with  intermediate  spaces  of  prescribed  width.  (  Vol.. 
Laws,  1,308,  1,809,  sees.  1,  2.)  By  the  Act  of  April  19th, 
1858,  the  restriction  upon  conveying,  in  the  Act  of  1855,  was 
repealed,  with  a  proviso  enacting  that  no  grants  should  be 
made  beyond  the  exterior  line  fixed  by  the  Act  of  1857. 
(  V(U.  Laws,  771.)  By  indenture  made  between  the  Mayor, 
Aldermen,  and  Commonalty  of  the  city  and  Conrad  Long,  the 
orator's  grantor,  dated  October  22d,  1858,  the  former,  in  con- 
sideration of  $2,962  50,  granted,  bargained,  sold,  aliened,  re- 
mised, released  and  conveyed  to  the  latter  this  land  between 
26th  and  27th  streets,  and  land  of  which  he  was  riparian 
owner,  and  the  exterior  bulkhead  line  of  the  Act  of  1857,. 
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upon  which,  by  the  terms  of  the  indenture,  he  was  required 
and  covenanted  to  build  a  wharf,  and  they  covenanted  that  he 
should  at  aU  times  thereafter  receive  and  hold  to  his  own  use 
^^  all  manner  of  wharfage,  cranage,  advantages,  or  emoluments, 
growing  or  accruing  by  or  from  that  part  of  said  exterior  line 
of  said  city ; "  and  it  was  further  therein  agreed,  "  that  this 
present  grant,  and  every  word  and  thing  in  the  same  con- 
tained, shall  not  be  construed  or  taken  to  be  a  covenant  or 
covenants  of  warranty  or  seisin  of  the  said  parties  of  the  first 
part,  their  successors,  or  to  operate  further  than  to  pass  the 
estate,  right,  title  or  interest  they  may  have  or  may  lawfully 
claim  in  the  premises  hereby  conveyed,  by  virtue  of  their 
several  charters  and  the  various  Actp  of  the  Legislature  of  the 
People  of  the  State  of  New  York."  The  wharf  was  built 
upon  the  established  bulkhead  line,  pursuant  to  the  indenture, 
and  has,  with  its  incidents  and  rights,  passed  to  the  orator. 
By  letters  patent  of  the  State,  dated  September  28th,  1871, 
"  all  the  property,  right,  title  and  interest  of  the  people  of 
the  State  of  New  York  in  the  land  covered  by  water  of  the 
North  or  Hudson's  river,  lying  within  and  easterly  of  an  ex- 
terior line,"  which  includes  all  these  premises,  was  given  and 
granted  unto  the  Mayor,  Aldermen  and  Commonalty  of  the 
city,  pursuant  to  the  Act  of  April  5th,  1870,  as  amended  by 
the  Act  of  April  18th,  1871.  The  defendant  corporation,  and 
the  other  defendants  composing  the  Board  of  the  Department 
of  Docks  of  the  city,  under  the  provisions  of  the  Act  of  1871, 
were  about  to  erect  wharves  and  permanent  structures,  out- 
side of  the  orator's  wharf,  between  it  and  the  channel  of  the 
river,  which  would  cut  it  wholly  off  from  the  navigable  water 
of  the  river,  and  destroy  the  right  to  collect  wharfage  and 
cranage  at  his  wharf,  without  making  compensation  therefor, 
until  restrained  pending  this  motion. 

At  the  time  of  the  grant  to  Long  the  city  did  not  own  the 
land  under  water  next  to  the  bulkhead  line,  which  the  in- 
denture covered ;  but,  when  it  is  conceded  or  shown  that  the 
city  did  have  the  right  to  locate  wharves  and  to  cause  them  to 
be  erected  by  the  riparian  owners,  and  to  collect,  or  grant  the 
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right  to  collect,  wharfage,  it  follows  that  the  grant  of  the  city 
was  good  to  pass  the  right  to  erect  this  wharf  and  to  collect 
the  wharfage  thereon.  And  what  the  city  did  not  own  the 
State  owned,  and  could  grant  by  any  instrumentality  which 
the  Legislature  should  see  fit  to  make  use  of,  and  the  repeal 
of  the  restriction  of  the  Act  of  1855,  with  the  proviso  that 
conveyances  should  not  be  made  extending  beyond  the  bulk- 
head Une,  implied  that  those  authorized  to  convey  before  the 
restriction  should  thereafter  have  the  right  to  convey  to  the 
bulkhead  line,  as  the  city  undertook  to  do.  The  State  has, 
of  itself,  asserted  no  right  there  against  Long,  or  against  the 
grant  of  the  dty,  the  grantee  made  large  expenditures  under 
the  grant,  and  the  city  cannot  justly  be  heard  now  to  say,  in 
its  own  behalf,  that  it  did  not  have  the  right  to  grant  what  it 
undertook  to  grant  and  was  paid  for  granting.  The  right  of 
the  orator  to  the  wharf  appears  to  be  well  established,  so  that 
he  is  the  proprietor  of  it  to  all  intents  and  purposes,  subject, 
however,  to  the  right  of  the  law-making  power  to  regulate  its 
use  on  account  of  its  public  character.  This  must  include  the 
right  to  collect  wharfage  and  cranage,  and  to  all  the  emolu- 
ments pertaining  to  the  use  and  enjoyment  of  the  wharf  as  it 
was  made  and  intended  to  be  used  under  such  regulations  as 
should  be  established  for  its  use.  The  city  did  not  own  any 
land  outside  of  the  bulkhead  line  at  that  place,  and  had  no 
right  to  convey  any  land  there  for  wharf  purposes ;  all  there 
was  left  belonged  to  the  State  or  to  Long.  He  took  nothing 
but  the  right  to  the  wharf  and  its  emoluments.  It  is  argued 
for  the  defendants,  that  this  was  only  the  right  to  the  wharf 
itself,  and  the  right  to  collect  wharfage  while  it  could  be  used 
as  a  wharf ;  and  that,  whenever  the  State,  as  owner  of  the  soil 
under  water  in  front  of  it,  should  make  such  use  of  that  soil 
as  to  prevent  the  use  of  the  wharf  for  wharf  purposes,  his 
rights  in  that  direction  would  end.  It  is  true,  that  the  grant 
was  of  nothing  beyond  the  wharf.  Long  had  no  rights  out- 
side the  wharf.  But  he  had  the  right  to  the  wharf  as  a  wharf 
on  navigable  water,  and  the  right  to  collect  the  wharfage  upon 
it.     The  public  had  a  right  to  come  to  his  wharf  and  employ 


JANUARY,  1888.  201 


Croclcer  v.  The  Mayor,  Ac,  of  New  York. 


it.  The  character  and  usefnhiess  of  his  property,  as  granted 
to  him,  would  be  taken  away  if  they  should  be  prevented 
from  coming.  They  could  not  be  prevented  without  derogat- 
ing from  his  grant.  This  franchise  is  like  that  of  a  ferry  or  a 
turnpike  or  a  railroad.  The  owners  of  a  ferry  take  only  the 
right  to  land.  Their  right  to  cross  comes  from  the  navigability 
of  the  water,  which  is  common  to  all.  The  grantors  of  the 
ferry  could  not  shut  the  public  out  from  it  without  infringing 
upon  the  rights  of  the  grantees.  The  grantor  of  a  right  to  a 
turnpike  or  railroad  could  not  hedge  it  about  so  as  to  exclude 
the  public  from  it,  without  derogating  from  the  grant.  This 
grant  of  this  right  to  build  a  wharf,  and  take  wharfage  on  it, 
can  be  understood  to  mean  no  less  than  that  the  public  should 
have  the  same  right  of  access  to  it  as  then  existed.  The  in- 
denture, taken  all  together,  is  a  quitclaim  and  not  a  warranty 
deed  of  the  property,  but  it  is  a  quitclaim  of  all  that  it 
ajBSumes  to  cover,  which  includes  the  right  to  collect  wharfage 
and  cranage,  and  the  right  to  the  opportunity  to  have  them  to 
collect.  The  city  cannot  have  the  right  to  take  away  what  it 
has  so  solemnly  granted. 

The  transactions  by  which  Long  acquired  the  right  to 
construct  his  wharf  and  receive  its  profits,  constituted  a  con- 
tract, and  were  participated  in  by  the  State,  as  well  as  by  him 
and  the  city.  The  authority  of  the  city  to  make  this  grant  of 
this  land  and  right  was  derived  wholly  from  the  State.  It 
did  not  result  merely  from  a  grant  of  the  land  from  the  State 
to  the  city  for  the  city  to  grant  as  it  should  see  fit,  but  it  came 
from  power  to  grant  what  was  the  State's  property  until  the 
grant  should  be  made.  Thus,  the  State  was  a  party  to  the 
grant,  as  if  made  by  any  other  instrumentality.  Then  the 
State,  by  the  Act  of  1857,  fixed  the  exterior  line  and  left  the 
city  with  authority  to  grant  wharves  to  that  line,  and  express- 
ly declared  that  there  should  be  no  solid  filling  beyond  that 
line.  {Act  of  1857,  sees.  1,  2.)  This  Act  was  a  part  of  the 
transaction  and  entered  into  the  contract  for  the  wharf,  and 
was  a  part  of  the  consideration  for  purchasing  the  land  and 
building  the  wharf.     That  Act  made  the  wharf  an  exterior 
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wharf.  The  city,  through  its  officers,  is  now  professedly  act- 
ing under  the  authority  of  the  State  conferred  by  the  Act  of 
1871,  and  is  undertaking  to  make  the  wharf  an  interior  wharf* 
The  object  is  not  merely  to  create  rival  wharves  which  may 
draw  away  the  custom  from  tl^is  one,  but  it  is  to  cut  this 
wharf  entirely  away  from  its  custom.  This  the  State  could 
not  do  if  it  undertook  so  to  do,  as  has  been,  with  fairness, 
fully  conceded  by  the  counsel  for  the  defendant,  if  this  would 
be  the  efEect.  The  argument  is  that  there  was  no  private 
right  which  this  course  could  cut  off;  not  that  it  could  in 
any  manner  be  cut  off  if  there  was  one.  The  Legislature  has 
not,  however,  undertaken  to  take  away  any  private  right  with- 
out making  compensation,  but  has  carefully  provided,  in  the 
Acts  of  1870  and  1871,  under  which  the  Commissioners  are 
acting,  for  making  compensation  for  all  such  rights  necessary 
to  be  taken.  The  question  is  not,  therefore,  whether  private 
rights  can  be  taken  without  compensation,  but  whether  there 
is  a  private  right  proposed  to  be  taken.  If  the  question  was 
whether  a  rival  wharf,  which  would  merely  draw  away  custom^ 
could  be  erected,  it  would  be  like  that  in  Charles  River  Bridge 
V.  Warren  Bridge,  (7  Pick.^  344,  and  11  Pet.^  420,)  which 
was  so  much  considered  by  those  Courts.  In  that  case,  al- 
though it  was  held  by  a  majority  of  each  Court,  that  a  merely 
competing  bridge  did  not  take  away  any  right  acquired  by 
the  grant  of  the  right  to  build,  and  take  tolls  for  passing  over^ 
the  first  bridge,  against  a  strong  minority  who  would  hold 
that  it  did,  no  one  of  the  judges  of  either  the  majority  or 
minority  of  either  (^ourt  seems  to  have  doubted  but  that  the 
obstruction  of  all  travel,  for  which  toll  was  taken,  would  have 
taken  away  such  a  right.  In  that  case,  the  bridge  might  have 
been  left  intact,  valuable  as  it  could  be  for  anything  but  a  toll 
bridge,  but  valueless  for  that,  the  same  as,  here,  the  wharf 
would  be  left  valueless  as  a  wharf  for  which  it  was  built,  al- 
though it  might  be  valuable,  to  some  extent,  for  other  pur- 
poses. These  conclusions  are  supported  by  the  decision  in 
La/ngdmi  v.  The  Mayor,  in  the  Supreme  Court  of  New  York, 
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(28  Bun,  168,)  and  Van  Zandt  v.  The  Mayor,  (8  Bosvxn^thy 
375.) 

There  are  many  provisions  in  the  charters  of  the  eitj^ 
Acts  of  the  Legislature  of  the  State,  grants  by  the  city,  and 
eonrses  taken  and  policies  pursued  by  the  andiorities  of  the 
city,  in  relation  to  the  wharves  of  the  city,  which  have  been 
collected  with  great  research  and  instmctively  presented  by 
counsel,  but  none  of  them  control  or  materially  vary  the  prin- 
cipal facts  which  have  been  referred  to  in  respect  to  this  par- 
ticular wharf ;  therefore,  it  is  not  deemed  to  be  needful  or 
useful  to  further  refer  to  them. 

The  motion  is  granted. 

Stephen  A.  Walker  and  Henry  H.  Andereon,  for  the 
plaintiff. 

James  C.  Carter^  for  the  defendants. 


William  6.  Scott  and  Albebt  £.  Scott 
The  Pequonnock   National   Bank,  of  Bridgeport, 

OoNNECmOUT. 

W.  owned  10  shares  of  the  stock  of  a  national  bank,  located  in  Connecticut, 
which  stood  io  his  name  on  its  books,  and  held  a  certificate  therefor,  issued 
by  the  bank.  He  assigned  the  stock,  in  New  York,  to  D.,  by  delivering  to 
him  the  certificate,  and  a  written  assignment  in  blank  of,  and  a  power  of  at- 
torney in  blank  to  transfer,  the  share?.  Afterwards  D.  assigned  the  shares, 
for  value,  in  New  York,  to  S.,  by  delivering  to  8.  the  said  certificate,  assign- 
ment and  power.  The  bank  refused,  on  demand,  to  transfer  the  shares  to  the 
name  of  S.  After  said  delivery  to  S.,  and  before  such  refusal,  the  stock,  which 
still  stood  in  the  name  of  W.,  was  attached  by  legal  procera  in  a  salt,  in  Connec- 
ticnt, ngainst  W.,  as  the  property  of  W.  After  such  refusal,  execution  was 
ianed  on  a  judgment  in  said  suit,  and  the  stock  was  seized  and  sold  to  C,  and 
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the  bank  traneferred  the  stock  from  the  name  of  W.  to  that  of  C,  on  its 
books.  The  bank  had  no  by-laws,  and  its  uniform  practice  had  been  to  re- 
qaire  the  transferrer  to  authorize  the  transfer  on  the  transfer  books,  either  in 
person  or  by  attorney,  on  the  surrender  of  the  outstanding  certificate.  In  a 
suit  by  S.  against  the  bank  to  recover  damages  for  such  refusal  to  transfer: 
Eddy  chat  the  unrecorded  transfer  had  precedence  over  the  attachment,  and 
the  bank  was  liable  to  S.  in  damages. 

(Before  SmniAir,  J.,  Southern  District  of  New  York,  January  15th,  1888.) 

This  was  an  action  at  law  to  recover  damages  from  the  de- 
fendant corporation  for  a  refusal  to  allow  a  transfer  npon  its 
books,  to  the  plaintiffs,  of  10  shares  of  its  stock.  By  a  written 
stipulation  of  the  parties,  the  case  was  tried  by  the  Court,  upon 
an  agreed  statement  of  facts,  and  a  jury  was  waived.  The  facts 
were  as  follows  :  On  the  20th  of  May,  1868,  one  Samuel  Wil- 
mot  was  the  owner  of  10  shares  of  the  capital  stock  of  the 
Pequonnock  National  Bank,  a  corporation  created  by  and  un- 
der the  laws  of  the  United  States  relating  to  national  banking, 
and  located  in  Bridgeport,  Connecticut,  the  said  10  shares 
standing  in  his  name  on  the  books  of  said  bank,  and  he  was 
the  lawful  holder  and  owner  of  a  stock-certificate  of  the  said 
10  shares,  duly  and  regularly  issued  therefor  by  said  bank. 
On  or  about  the  20th  of  May,  1868,  Wilmot  assigned,  in  the 
usual  mode,  the  said  10  shares,  to  one  Dunbar,  in  the  city  of 
New  York,  by  delivering  to  Dunbar  the  said  certificate  and  a 
written  assignment  of,  and  a  power  of  attorney  to  transfer, 
said  10  shares,  the  assignment  and  power  of  attorney  being, 
executed  in  blank.  Subsequently,  on  or  about  the  1st  of 
January,  1869,  in  the  city  of  New  York,  Dunbar  assigned,  for 
a  full  and  valuable  consideration,  the  said  10  shares,  to  William 
B.  Scott  and  Albert  £.  Scott,  composing  the  firm  of  William 
B.  Scott  &  Co.,  who  were  and  still  are  residents  of  and  domi- 
ciled in  the  State  and  city  of  New  York,  by  delivering  to  the 
said  William  B.  Scott  &  Co.  the  said  certificate,  written  as- 
signment and  power  of  attorney.  Subsequently,  on  the  13th 
of  August,  1869,  William  B.  Scott  &  Co.  made  demand  upon 
the  bank,  at  its  place  of  business  in  Bridgeport,  Connecticut, 
to  transfer  the  said  10  shares  from  the  name  of  WUmot,  in 
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which  name  the  said  10  shares  still  stood,  to  their  own  names^ 
on  the  books  of  the  said  bank,  and  to  issne  a  new  certijScate 
therefor  in  their  names,  and  at  the  same  time  William  B. 
Scott  &  Co.  presented  the  said  written  assignment  and  power 
of  attorney,  and  the  said  certificate,  and  offered  to  surrender 
the  same  for  the  purpose  of  having  snch  transfer  made.  The 
bank,  however,  npon  the  ground  that  the  said  10  shares  had, 
on  the  26th  of  July,  1869,  been  levied  upon,  by  virtue  of  a 
writ  of  attachment,  as  hereinafter  mentioned,  refused  to  issue 
a  new  certificate,  or  to  transfer  the  said  10  shares,  as  requested. 
Prior  to  the  13th  of  August,  1869,  William  B.  Scott  &  Co.  had 
not  made  any  demand  for  transfer  upon  the  said  bank,  nor 
given  notice  to  the  said  bank  of  the  assignment  to  them  a& 
aforesaid,  nor  of  their  possession  of  the  said  stock-certificate,  and 
the  said  10  shares  of  stock  still  stood  in  the  name  of  Wilmot 
on  the  books  of  the  bank.  On  the  20th  of  July,  1869,  one 
Bishop  commenced  an  action,  in  the  Superior  Court  of  the 
State  of  Connecticut  in  and  for  the  county  of  Fairfield,  against 
Wilmot,  and  on  the  26th  of  'July,  1869,  the  sherifE  of  the 
county  of  Fairfield  levied  upon  the  said  10  shares,  under  and 
by  virtue  of  an  attachment  issued  out  of  said  Court,  in  said  ac- 
tion, against  the  property  of  Wilmot.  On  the  13th  of  August, 
1869,  Bishop  duly  recovered  judgment  against  Wilmot,  and, 
within  the  time  prescribed  by  law  for  the  purpose  of  perfect- 
ing the  lien  of  an  attachment,  to  wit,  on  September  4th,  1869, 
execution  was  issued  upon  the  said  judgment  to  the  sheriflf 
of  the  county  of  Fairfield,  and,  on  the  1st  of  October,  1869, 
the  said  10  shares  were  seized  by  the  sheriff  under  the  said 
execution,  and,  on  the  22d  of  October,  1869,  the  said  10  shares 
were  sold  at  public  auction,  by  the  sheriflE,  to  one  Clark,  to 
whom  the  sheriff  issued  his  certificate,  and  thereupon  the  bank, 
upon  the  presentation  of  the  certificate,  transferred  the  said 
10  shares,  on  the  books  of  the  bank,  from  the  name  of  Wilmot 
to  the  name  of  Clark,  and  delivered  to  him  a  new  certificate 
therefor,  and  has  since  paid,  and  continues  to  pay,  the  divi- 
dends accruing  on  the  said  10  shares,  to  Clark,  or  his  assigns, 
instead  of  William  B.  Scott  &  Co.    The  bank  had  no  by-laws. 
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and  the  practice  of  the  bank,  from  its  organization,  had  been 
nmformly  to  require  the  transferrer  to  authorize  the  transfer 
on  the  transfer  books  of  the  bank,  either  in  person  or  by  at- 
torney, on  the  surrender  of  the  outstanding  certificate. 

Oeorge  F,  Canfiddj  for  the  plaintifis. 

Z.  B.  Bunnell^  for  the  defendant. 

Shifman,  J.  In  the  absence  of  a  statute,  or  of  a  proyision 
in  the  charter,  or  of  a  by-law  passed  in  pursuance  of  authority 
conferred  by  the  charter,  prescribing  the  exclusive  manner  in 
which  the  stock  of  a  corporation  shall  be  transferred,  the  stock 
owner  has  a  right  to  transfer  such  property  to  a  purchaser  by 
the  delivery  of  the  stock-certificate,  with  a  written  assignment 
thereof.  The  title  of  a  bona  fide  purchaser  to  whom  such  cer- 
tificate and  assignment  have  been  delivered,  will  not  be  di- 
vested by  the  subsequent  attachment  of  the  stock  at  the  suit  of 
a  creditor  of  the  vendor.  {Boston  Mtunc  Sail  v.  Oory,  129 
Mass.,  435.) 

In  some  of  the  States,  statutes  have  been  passed,  or  pro- 
visions have  been  inserted  in  the  charters  of  corporations,  pre- 
scribing, either  expressly  or  by  implication,  an  exclusive 
method  of  transfer.  The  Courts  of  Connecticut  and  of 
Massachusetts  have  been  quite  rigid  in  maintaining  the  doc- 
trine, that,  where  such  statutes  or  charter  provisions  exist,  an 
unrecorded  transfer  of  stock  shall  not  be  valid  as  against 
attaching  creditors  of  the  vendor,  and  the  Courts  of  the 
former  State  have  strongly  leaned  towards  a  construction  of 
the  charters  of  Connecticut  corporations  that  shall  compel  a 
record  of  the  assignment. 

The  Connecticut  decisions,  especially  the  earlier  ones  which 
were  made  at  a  time  when  the  rights  of  attaching  creditors  were 
strongly  favored  in  that  State,  were  to  the  effect,  that,  "  in 
cases  where  the  Legislature,  in  the  Act  of  incorporation,  either 
prescribe  the  mode  of  transferring  stock,  or  authorize  the 
company  to  do  it  in  their  by-laws,  and  the  company  do,  in 


JANUARY,  1888.  307 


Seott  v.  The  Peqaonnock  National  Bank,  of  Bridgeport,  Connecticui 

their  by-laws,  prescribe  a  mode  as  the  only  one  to  be  pur- 
sued, that  mode  must  be  followed,  or  the  legal  title  will  not 
pa88  by  an  assignment  which  would  be  good  at  common  law, 
had  no  particular  and  exclusive  mode  of  transfer  been  pre- 
flcribed."     (Colt  v.  Ives^  31  Conn.,  25.)    The  reason  of  the 
mlc  is  stated  by  the  Court,  in  Colt  v.  Ives^  as  follows :  "  In 
regard  to  chattels,  there  must  be  a  substantial  change  of  pos- 
fiesaion  accompanying  and  following  the  sale,  or  it  will,  unex- 
plained, be  conclusive  evidence  of  a  fraudulent  trust,  which 
will  render  the  sale  void  as  to  creditors.     *    *    *    And,  in 
the  case  of  the  purchase  of  stock  in  a  corporation,  there  must 
be  soch  a  transfer  of  it  as  the  Legislature  in  the  charter  or  by 
statute  prescribes ;  and  notice  of  the  assignment  of  choses  in 
action,  and  the  transfer  required  by  statute  of  corporate  stock, 
stand  in  lieu  of  the  taking  and  retaining  of  the  possession  of 
personal  chattels  sold,  being  the  only  possession  the  nature  of 
the  property  admits  of." 

In  Fisher  v.  Essex  Bank,  (6  Oray,  373,)  Chief  Justice 
Shaw,  after  saying  that,  whatever  common  law  rules,  in  the 
absence  of  any  express  rule  of  law,  Courts  have  adopted  to 
determine  what  act  constitutes  the  actual  transfer  of  shares, 
when  the  transfer  is  so  regulated,  such  law  must  govern,  held, 
that  an  express  provision  in  the  Act  of  incorporation  of  a 
bank,  that  the  stock  should  be  transferable  only  at  its  banking 
house  and  on  its  books,  made  a  transfer  at  the  bank  impera- 
tive as  against  an  attaching  creditor  without  notice  of  the 
previous  assignment  and  delivery  of  the  certificate  to  a  pur- 
chaser. Judge  Shawns  reasoning  was  to  the  effect,  that  ^^  it  is 
necessary  to  fix  some  act,  and  some  point  of  time,  at  which 
the  property  changes  and  vests  in  the  vendee,"  and  that,  by 
the  charter,  the  transfer  at  the  bank  is  made  "  the  decisive 
act  of  passing  the  property,  the  legal,  transferable,  attachable 
interest." 

The  defendant  claims  the  benefit  of  this  series  of  decisions 
in  the  present  case,  and  especially  insists,  that,  as  the  defend- 
ant corporation  is  located  in  Connecticut,  the  decisions  of  the 
Courts  of  that  State  should  have  a  controlling  effect. 
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The  defendant  having  been  incorporated  under  the  Na- 
tional Banking  Act,  the  rales  which  regulate  the  transfer  of 
its  stock  are  to  be  found  in  the  statutes  of  the  United  States. 
The  12th  section  of  the  Act  of  June  3d,  1864,  (13  U.  S.  StaL 
at  LargSj  102,)  provided  that  the  shares  of  the  stock  of  a 
nationsd  bank  shall  be  ^^  transferable  on  the  books  of  the  asso- 
ciation in  such  manner  as  may  be  prescribed  in  the  by-laws  or 
articles  of  association."  In  the  8th  section  of  the  same  Act, 
the  directors  were  empowered  "  to  define  and  regulate  by  by- 
laws, not  inconsistent  with  the  provisions  of  this  Act,  the 
manner  in  which  its  stock  shall  be  transferred."  These  pro- 
visions are  continued  in  substantially  the  same  terms,  in  sec- 
tions 5,139  and  5,136  of  the  Revised  Statutes.  The  constrac- 
tion  of  the  statute  and  the  question  of  title  as  between  the 
assignee  and  the  attaching  creditor  are  not  controlled  by  the 
tenor  of  the  decisions  of  any  one  State. 

The  constraction  which  has  been  more  generally  placed 
upon  these  provisions  in  charters  which  require  that  the  trans- 
fer shall  be  made  only  upon  the  books  of  the  corporation,  or 
upon  provisions  of  a  similar  character,  is,  that  this  regulation 
is  designed  for  the  security  of  the  bank  and  of  bona  fide  pur- 
chasers who  take  transfers  of  the  stock  and  possession  of  the 
certificates,  without  notice  of  any  prior  equitable  transfer; 
and  that,  as  between  the  parties  to  the  sale,  a  transfer  not  in 
conformity  to  such  provisions  passes  the  equitable,  though 
not  the  legal,  title  and  vests  the  right  to  the  shares  in  the 
purchaser.  {Black  v.  Zacharie^  3  IIow.j  483 ;  V,  S.  v.  CuttSy 
1  Sumn.y  133 ;  iT.  y.  d&  JV.  E.  B.  R.  Co.  v.  Schuyler,  34 
N.  F.,  80 :  McNeil  v.  Tenth  National  Bank,  46  N.  T.,  325.) 
The  New  York  decisions  are  to  the  eflEect  that  such  a  transfer 
conveys  the  legal  title. 

In  Johnston  v.  Laflin,  (103  U.  S.,  800,)  a  case  involving 
the  transfer  of  shares  in  a  national  banking  association  which, 
like  the  defendant,  had  made  no  by-laws  on  the  subject  of 
transfers  of  its  stock,  the  Court  say :  "  Shares  in  the  capital 
stock  of  associations,  under  the  national  banking  law,  are  sal- 
able and  transferable  at  the  will  of  the  owner.    They  are,  in 
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these  respects,  like  other  personal  property.  The  statute  rec- 
ognizes this  transferability,  although  it  authorizes  every  asso- 
ciation to  prescribe  the  manner  of  their  transfer.  *  *  * 
It  is  not  necessary,  however,  to  consider  what  restrictions 
would  be  within  its  (the  bank's)  power,  for  it  had  imposed 
none.  As  between  Lafiin  and  the  broker,  the  transaction  was 
consummated  when  the  certificate  was  delivered  to  the  latter, 
with  the  blank  power  of  attorney  indorsed,  and  the  money 
was  received  from  him.  As  between  them,  the  title  to  the 
fihares  then  passed ;  whether  that  be  deemed  a  legal  or  equi- 
table one  matters  not ;  the  right  to  the  sharea  then  vested  in 
the  purchaser.  The  entry  of  the  transaction  on  the  books  of 
the  bank,  where  stock  is  sold,  is  required,  not  for  the  transla- 
tion of  the  title,  but  for  the  protection  of  the  parties  and 
others  dealing  with  the  bank,  and  to  enable  it  to  know  who 
are  its  stockholders,  entitled  to  vote  at  their  meetings  and 
receive  dividends  when  declared.  It  is  necessary  to  protect 
the  seUer  against  subsequent  liability  as  a  stockholder,  and 
perhaps,  also,  to  protect  the  purchaser  against  proceedings  of 
the  seller's  creditors."  From  this  recent  decision  of  the 
Supreme  Court,  it  appears  that  no  exclusive  method  of  trans- 
fer of  stock  in  a  national  banking  association  is  imposed  by 
the  provisions  of  the  national  banking  Act  in  regard  to  trans- 
fers, where  no  by-laws  on  the  subject  have  been  passed  by  the 
bank  whose  stock  is  in  controversy,  and  that  an  unrecorded 
transfer  is  good  as  between  the  parties,  and  that  the  question 
of  the  rights  of  an  attaching  creditor  of  the  seller  to  stock 
transferred  by  an  unrecorded  assignment,  was  regarded  by  the 
learned  judge  who  wrote  the  opinion  as  one  not  definitely 
settled. 

In  holding  that  the  unrecorded  transfer  has  precedence 
over  the  attachment,  I  am  influenced  by  the  following  con- 
siderations : 

1.  In  the  absence  of  positive  provisions  of  law,  or  rules  of 
evidence,  either  statutory  or  by  decisions  of  Courts,  whereby 
transfers  of  property,  made  without  notice  to  the  public  or  with- 
out registry,  are  declared  fraudulent  or  void  as  against  attaching 
Vol.  XXI.~14 
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creditors  without  notice,  or  whereby  certain  specified  acts  ar& 
made  piereqoisite  to  the  vesting  of  a  new  title,  creditors  take 
their  debtor's  property  subject  to  all  honest  and  hanajide  liena 
and  equitable  transfers.  (Boston  Music  BaU  y.  Cory^  129^ 
Mass.y  436 ;  Contmental  National  Bank  v.  EUU  Nat  Bank^ 
7  Fed,  Hep.,  369.)  In  this  case  there  is  no  statutory  provision 
and  no  by-law  which  requires  that  a  transfer  of  the  stock  must 
be  recorded,  and,  in  the  absence  of  such  provision,  the  non- 
recording  of  the  transfer  is  not  evidential  of  fraud,  as  is  the 
case  where  the  vendor  retains  possession  of  chattels  after  ^ 
sale.  The  delivery  of  the  certificate  and  the  assignment  and 
the  power  to  transfer  is  a  sufficient  delivery  at  common  law. 
The  statutes  of  Connecticut,  in  regard  to  the  attachment  of 
stock  and  the  levy  of  execution  thereon,  do  not  give  to  the 
attaching  creditor  any  peculiar  rights  in  stock  which  has  been 
transferred  by  an  unrecorded  transfer.  The  extent  of  the 
rights  which  the  attaching  creditor  would  have  in  such  stock 
of  a  Connecticut  corporation,  is  to  be  determined  by  other 
statutes  than  those  which  relate  to  attachment  and  levy  of  ex- 
ecution.   {Boston  Music  Hall  v.  Ciory,  129  Mass.,  435.) 

2.  The  tendency  of  modem  decisions  is  to  regard  certifi- 
cates of  stock  attached  to  an  executed  blank  assignment  and 
power  to  transfer,  as  approximating  to  negotiable  securities, 
though  neither  in  form  or  character  negotiable.  {BamJc  v. 
Lomier^  11  Wall.^  369 ;  Bridgeport  Bank  v.  Railroad  Co.y  30 
Ctmn.^  270.) 

3.  The  Courts  of  those  States  which  have  most  strongly 
upheld  the  superior  rights  of  attaching  creditors  of  the  vendor 
as  against  the  unrecorded  equities  of  purchasers,  regard  the 
attaching  creditor  with  less  favor  than  formerly,  "  when  at- 
tachments and  sales  on  execution  were  the  only  compulsory 
mode  of  securing  an  appropriation  of  a  debtor's  property  to 
the  payment  of  his  debts."    {Colt  v.  Ivea^  31  Conn.y  25.) 

4.  Decisions  of  high  authority  in  the  Federal  Courts  have 
given  unrecorded  transfers  of  stock  for  value,  precedence  over 
subsequent  attachments  in  behalf  of  creditors  of  the  vendor, 
or  over  the  claims  of  creditors.     ( U,  S.  v.  Outts^  1  Sumn,^ 
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133,  approving  ?7.  S.  v.  VaugJuin^  8  Binney^  394;  Contir 
nenial  ^rational  Bank  v.  Eliot  National  Bankj  by  Judge 
LoweU,  7  Fed.  Rep.,  369.) 

In  the  agreed  statement  of  facts,  it  is  agreed,  that,  if  the 
plaintifb  are  entitled  to  judgment,  the  amount  of  damages  is 
the  sum  of  $1,030,  plus  the  lawful  interest  on  the  same  from 
August  13th,  1869,  to  October  23d,  1882.  In  an  action  of 
tort  to  recover  unliquidated  damages,  if  interest,  as  a  part  of 
the  damages,  is  to  be  added  to  the  principal  sum  found  to  be 
due,  the  rate  of  interest  is  now,  in  this  State,  six  per  cent. 
{Salter  v.  B.  B.  Co.,  86  N.  n,  401.) 

Let  judgment  be  entered  for  the  plaintiffs  in  the  sum 
of  |1,845  41,  and  costs  of  suit. 


G.  F.  Canfidd,  for  the  plaintiflEs. 
Z.  B.  Bunnell,  for  the  defendant. 


ThOICAB  W.  BaBTBAM  and  0THEB3  '08.  WiLLIAM  H.  BOBERTSON. 

The  treaty  between  the  United  States  and  Denmark,  of  April  26th,  1826,  (8  27.  8. 
Stat,  at  Large,  840,)  provides,  that  no  higher  or  other  duties  shall  be  imposed 
on  the  importation  into  the  United  States,  of  articles  the  produce  of  the  do- 
minions of  the  King  of  Denmark,  than  shall  be  payable  on  like  articles  the  pro- 
duce of  any  other  foreign  country.  By  the  treaty  of  January  80tb,  1 875,  be- 
tween the  United  States  and  the  Hawaiian  Islands,  (19  V.  S,  Stat,  at  Large, 
626,)  sugars  and  molasses,  the  produce  of  those  Islands^  were  to  be  admitted 
into  the  United  States  free  of  duty,  the  treaty  to  take  effect  when  Congress 
should  legislate  to  carry  it  into  operation.  This  was  done  by  the  Acts  of  Au- 
gust 15th,  1876,  (19  U.  S.  Stat,  at  Large,  200,)  and  the  proclamation  of  Sep- 
tember 9th,  1876,  (Id,,  667.)  In  1882,  the  collector  of  the  port  of  New  York 
exacted  on  imported  sugars  and  molasses,  the  produce  of  the  Island  of  St. 
Croix,  a  part  of  the  dominions  of  the  King  of  Denmark,  duties  under  the  Act 
of  July  14th,  1870,  (16  27.  ^.  Stat,  at  Large,  266,)  as  amended  by  the  Acts  of 
December  22d,  1870,  {Id.,  897,)  and  March  3d,  1875,  (18  Id.,  839.)  In  a  suit 
to  recover  the  duties  so  exacted,  on  the  ground  that  the  goods  were  exempt 
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from  duty :  Held,  that  the  daties  were  properly  exacted,  inasmnch  u  the  Acts 
of  CoDgress  passed  subsequently  to  the  treaty  with  Denmark  corered  impor- 
tations of  sugars  and  molasses  from  Denmark. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  January  16th,  188S.) 

Wallace,  J.  The  demurrer  to  the  complaint  presents 
the  question,  whether  the  plaintiffs  are  entitled  to  recover 
duties  alleged  to  have  been  illegally  exacted  by  the  defend- 
ant, as  collector  of  the  port  of  New  York,  upon  the  following 
facts:  The  plaintifEs,  in  March  and  April,  1882,  imported 
several  invoices  of  sugars  and  molasses,  which  were  the  pro- 
duce and  manufacture  of  the  Island  of  St.  Croix,  ^  part  of  the 
dominions  of  the  King  of  Denmark,  upon  which  the  defend- 
ant exacted  and  collected  duties  at  the  rates  imposed  on  sugars 
and  molasses  by  the  Act  of  Congress  of  July  14th,  1870,  (16  U. 
S.  Stat,  at  Large^  256,)  as  amended  by  the  Acts  of  December 
22d,  1870,  {Id.,  397,)  and  March  3d,  1875,  (18  Id.,  339.) 
These  Acts  prescribe  the  duty  to  be  collected  upon  all  sugars 
and  molasses  of  designated  grades. 

Since  1857,  there  has  existed  a  treaty  between  the  United 
States  and  Denmark,  originally  made  April  26th,  1826,  (8  TJ. 
S.  Stat,  at  Large,  340,)  one  stipulation  of  which  is  as  follows : 
"  No  higher  or  other  duties  shall  be  imposed  on  the  importa- 
tion into  the  United  States  of  any  article,  the  produce  or  man- 
ufacture of  the  dominion  of  his  majesty  the  King  of  Den- 
mark, *  *  ♦  than  are,  or  shall  be,  payable  on  the  like 
articles,  being  the  produce  or  manufacture  of  any  other  for- 
eign country."  On  January  30th,  1875,  a  treaty  was  con- 
cluded between  the  United  States  aiid  the  Hawaiian  Islands, 
(19  U.  S.  Stat,  at  Large,  625,)  whereby  several  specified  arti- 
cles, among  them  sugars  and  molasses,  *^  being  the  growth,  and 
manufacture  or  produce  of  the  Hawaiian  Islands,"  were  to  be 
admitted  into  all  the  ports  of  the  United  States  free  of  duty. 
This  treaty  was  not  to  take  effect  until  a  law  to  carry  it  into 
operation  should  have  been  passed  by  Congress.  On  August 
15th,  1876,  the  necessary  legislation  was  passed,  (19  17.  S.  Stat, 
at  Large,  200,)  and,  upon  due  proclamation  by  tiie  President, 


JANUARY,   1888.  213 


Bartram  v.  Robertson. 


made  September  9tli,  1876,  (/rf.,  667,)  the  treaty  became  op- 
erative, and  has  ever  since  remained  in  force. 

The  plaintiffs  dalj  protested  against  the  exaction  of  duties 
npon  their  importations,  insisting  that,  by  force  of  the  treaties 
and  legislation  referred  to,  their  importations,  being  the  pro- 
dace  and  manufacture  of  the  dominions  of  Denmark,  were 
exempt  from  duty,  and  no  other  or  higher  duties  coald  law- 
fully be  imposed  upon  them  than  were  payable  upon  like  ar- 
ticles when  the  growth,  manufacture  or  produce  of  the  Ha- 
waiian Islands.  Having  taken  all  the  requisite  preliminary 
steps  required  by  statute,  the  plaintiffs  brought  this  action  to 
recover  the  duties  exacted  by  the  defendant.  They  now  rely 
upon  the  position,  that  the  Danish  treaty  operates  to  limit  the 
duties  on  Danish  products  to  the  amount  collectible  under  the 
Hawaiian  treaty,  upon  Hawaiian  sugar  and  molasses. 

The  consideration  of  the  case  will  be  simplified  by  assum- 
ing, without  extended  discussion,  that  the  stipulation  of  the 
Danish  treaty  is  operative  and  controlling,  except  so  far  as  it 
has  been  annulled  by  the  subsequent  laws  of  Congress.  When 
the  provisions  of  a  treaty,  by  their  terms,  or  by  reasonable 
implication  from  their  subject-matter,  require  legislative  ac- 
tion to  carry  them  into  effect,  they  do  not  operate  of  them- 
selves. The  Danish  treaty  contained  two  stipulations,  in  sep- 
arate articles,  that  required  the  payment  of  money  on  the  part 
of  the  United  States.  The  other  stipMations,  including  the 
one  under  consideration,  could  execute  themselves.  Congress 
made  the  necessary  appropriation  for  the  payment  of  the 
moneys  promised,  on  March  4th,  1858,  (11  U.  S,  Stat,  at 
Large  J  261.)  No  further  action  on  its  part  seemed  necessary, 
and  its  silence,  when  the  subject  was  before  it,  is  significant  as 
a  legislative  construction  that  it  was  not  required  to  speak. 

That  Congress  had  the  power  to  annul  this  treaty,  so  far 
as  it  might  have  vitality  as  a  rule  of  municipal  law,  is  not  dis- 
.  puted.  Both  treaties  and  Acts  of  Congress  are,  under  the 
Constitution,  the  supreme  law  of  the  land ;  and  each  is  of 
equal  authority  within  the  sphere  of  the  constitutional  power 
of  the  respective  departments  of  the  Government  by  which 


214  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Bartnm  tr.  Robertaoo. 

they  are  adopted ;  therefore,  the  treaty  or  the  Act  of  Congress 
is  paramount,  according  as  it  is  the  latest  expression  of  the 
will  of  the  law-making  power.  {Ropes  v.  Clinch,  8  Blatckf. 
a  C.  R.,  304;  Taylor  v.  MorUm,  2  CuHi^  C.  C.  R.,  454; 
I'he  Clinton  Bridge^  Woolwortky  150 ;  Cherokee  Tobacco^  11 
WaU.,  616.) 

Assuming  the  stipulation  of  the  Danish  treaty  and  that 
also  of  the  Hawaiian  treaty  to  be  completely  operative,  the 
question  in  the  case  may,  in  one  aspect,  be  considered  as  one 
of  construction,  to  ascertain  the  meaning  and  result  of  several 
laws  adopted  at  different  times,  relating  to  the  general  subject 
of  duties  to  be  imposed  on  importations  from  foreign  coun- 
tries. By  the  earliest  law,  the  Danish  treaty,  all  importations 
the  product  of  .the  Danish  dominions  are  to  be  free  from  the 
payment  of  higher  duties  than  may  be  imposed  upon  products 
when  imported  from  any  other  foreign  country ;  by  a  later 
law,  the  several  Acts  of  Congress  imposing  duties,  specific 
duties  are  laid  upon  enumerated  articles,  irrespective  of  the 
countries  whence  they  are  imported ;  and,  by  the  latest  law, 
the  Hawaiian  treaty,  importations  the  products  of  the  Hawai- 
ian Islands  are  exempted  from  duty. 

The  question  would  certainly  be  presented  in  a  light  the 
most  favorable  to  the  plaintifEs,  by  viewing  their  case  as 
though,  the  Danish  treaty  being  in  force.  Congress  had  sub- 
jected all  sugars  and  molasses  to  specified  duties,  excepting 
the  sugars  and  molasses  the  product  of  the  Hawaiian  Islands. 
It  cannot  be  fairly  claimed  that  the  Hawaiian  treaty  has 
more  vigor  than  this  would  concede  to  it.  Giving  it  this 
efEect,  an  authority  directly  in  point  and  adverse  to  the 
plaintife  is  found  in  Taylor  v.  Morton^  [supra).  In  that 
case,  a  treaty  between  the  United  States  and  Kussia  (8  U. 
S.  Stat  at  Large^  ^6,)  contained  a  stipulation  in  the  identical 
language  of  the  Danish  treaty,  and,  by  the  tariff  Act  of  Au- 
gust 30th,  1842,  (5  U.  S.  Stat,  at  Large,  550,)  Congress  im- 
posed a  duty  of  forty  dollars  per  ton  on  all  hemps,  excepting 
"  Manilla,  Sunn  and  other  hemps  of  India,"  on  which  a  duty 
of  twenty-five  dollars  only  was  laid.    The  collector  of  the 
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port  having  exacted  a  doty  of  forty  dollars  per  ton  npon 
hemp  imported  from  Russia,  an  action  was  brought  to  re- 
cover the  difference  between  that  duty  and  the  duty  collect- 
ible on  the  hemps  of  India,  upon  the  ground  that,  by  force  of 
the  Russian  treaty,  no  higher  duty  could  be  exacted  than  was 
leviable  upon  the  hemps  of  India.  It  wajs  urged  that  the  tar- 
iff Act  should  be  read  as  though  the  Russian  hemp  were  ex- 
cepted as  well  as  the  Indian  hemp.  The  Court  refused  to 
sanction  the  suggestion,  stating,  ^'  that  it  would  do  violence  to 
the  language  of  the  Act,  and  would  force  into  it  an  exception 
which  it  does  not  contain." 

Irrespective  of  the  authority  of  Taylor  v.  Morton^  and 
-considered  as  an  original  proposition,  there  would  seem  to  be 
no  reasonable  foundation  for  the  plaintiffs'  contention.  By 
the  legislation  of  Congress,  paased  subsequently  to  the  Danish 
treaty,  the  duties  on  importations  from  Denmark,  as  well  as  on 
aU  other  importations,  were  imposed  as  Congress  had  the  right 
to  prescribe  them.  It  is  not  for  the  Court  to  say  that  Con- 
gress did  not  intend  to  prescribe  the  duties  it  laid,  or  incorpo- 
rate an  exception  into  the  legislation,  which  was  not  expressed. 
The  Court  cannot  assume  that  Congress  was  ignorant  of  the 
stipulation  in  the  Danish  treaty,  and  cannot  undertake  to  de- 
<5ide  whether  Congress  meant  to  ignore  that  stipulation,  or  to 
recognize  it.  The  judiciary  must  take  the  legislation  as  it 
finds  it.  It  may  interpret  and  construe  when  the  language  of 
legislation  permits;  but  here  its  powers  and  duties  end. 
Grant  that  every  intendment  should  be  implied  in  favor  of 
the  observation  of  treaty  obligations,  here  is  an  explicit  en- 
actment which  leaves  no  room  for  implication.  Certainly, 
np  greater  efScacy  can  be  imputed  to  the  Hawaiian  treaty 
than  to  an  Act  of  Congress  of  the  date  when  the  treaty 
took  effect.  If  Congress,  at  the  time  that  treaty  became  law, 
had  passed  an  Act  exempting  importations  from  the  Hawaiian 
Islands  from  duty,  such  an  Act  would  not  manifest  an  intent 
to  create  a  further  exemption  in  favor  of  importations  from 
Denmark,  or  to  repeal  existing  duties  on  such  importations. 

Were  it  to  be  conceded  that  the  stipulation  of  the  Dauish 
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treaty  should  be  deemed  incorporated  into  the  Acts  impoa-^ 
ing  duties,  as  though  Congress  had  declared  that  the  duties 
therein  enumerated  should  not  be  collected  on  importations 
the  products  of  Denmark,  at  higher  rates  than  might  there- 
after be  imposed  on  importations  being  the  products  of  any 
other  foreign  country,  the  plaintiffs  would  not  be  in  any  better 
plight.  It  would  then  be  necessary  for  them  to  maintain  that 
their  importations  were  subjected  to  higher  duties  than  the 
products  of  other  foreign  countries.  How  is  it  to  be  deter- 
mined what  duties  are  imposed  on  importations  from  other 
foreign  countries,  except  by  a  reference  to  the  general  stand- 
ard of  duties  i  If  the  products  of  all  foreign  countries  save 
one  are  subjected  to  a  uniform  duty,  how  can  it  be  said  the- 
plaintifEs'  products  were  subjected  to  a  higher  duty  than 
those  of  any  other  foreign  country?  The  meaning  of  the 
stipulation  is,  that  there  shall  be  no  unfriendly  discrimination, 
in  the  imposition  of  duties,  between  the  products  of  Denmark 
and  those  of  other  countries.  The  stipulation  is  satisfied  when 
there  is  no  discrimination,  according  to  the  rule  and  policy 
observed  with  foreign  nations  in  general.  The  plaintiffs*^ 
argument  involves  the  assumption  that  the  exception  is  to  be 
deemed  the  general  rule. 

There  is  a  broader  view  of  the  controversy,  however,  which 
cannot  be  slighted.  Stipulations  like  the  one  relied  on  are 
found  in  upwards  of  forty  treaties  made  between  the  United 
States  and  foreleg  powers  since  1815.  Without  attempting^ 
an  enumeration,  it  suflSces  to  say,  there  is  a  similar  stipulation 
in  the  treaty  with  Prussia,  with  Sweden  and  Norway,  with 
the  Two  Sicilies,  with  Portugal,  with  Nicaragua,  with  Hayti^ 
with  Honduras  and  with  Italy,  all  of  which  were  in  force 
when  Congress  enacted  the  present  tariff  Act.  If  the  ar- 
gument for  the  plaintiffs  is  sound,  all  these  treaty  stipula- 
tions  are  to  be  deemed  embodied  in  the  tariff  Act,  so  as  prac- 
tically to  exempt  from  duty  the  importations  of  all  these 
foreign  countries,  whenever  the  products  of  a  single  country 
may  be  exempted  from  duty.  Can  it  be  for  a  moment  sup- 
posed that  a  stipulation  in  a  treaty  with  a  single  power,  ex- 
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empting  the  products  of  that  country  from  the  payment  of 
duty  when  imported  here,  made  in  the  interest  of  our  owu 
commerce  or  manufactures,  or  founded  upon  special  considera- 
tions of  comity  between  the  two  nations,  could  be  intended 
to  affect  such  a  far  reaching  abrogation  of  our  own  revenue 
laws  as  would  thus  ensue !  The  proposition  is  too  startling  to 
be  entertained. 

Other  considerations  are  suggested,  opposed  to  the  conten- 
tion of  the  plaintiffiB ;  but,  without  pursuing  the  subject  fur- 
ther, it  seems  dear  that  their  position  is  untenable. 

Judgment  is  ordered  for  the  defendant,  upon  the  demur- 
rer. 

Thomas  S,  EdsM^  for  the  plaintiffs. 

Stewart  L.  Woodford^  {Distyrict  Attorney^  and  Robert  H. 
Worthtngtofij  {Awistant  District  Attorney,)  for  the  defend- 
ant. 


The  Untted  States 
George  D.  Bayattd  and  Gustavb  F.  Pberenoud. 

In  this  case,  prisoners  who  had  pleaded  guilty  to  an  indictment  were  refused 
permission  to  withdraw  their  plea  of  guilty. 

(Before  Bsnkdict,  J.,  Southern  District  of  New  York,  January  22d,  1888.) 

Benedict,  J.  This  is  a  motion  on  the  part  of  the  prisoners 
above  named,  for  leave  to  withdraw  a  j5lea  of  guilty  made  by 
them  on  the  15th  of  December  last,  or  for  a  postponement  of 
Bentence  until  a  future  day. 
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The  ground  upon  which  leave  to  withdraw  the  plea  is 
asked  is,  that  the  prisoners  were  induced  to  make  it  by  an  as- 
surance on  the  part  of  the  District  Attorney  in  respect  to  his 
official  action,  which  has  not  been  foliUled.  It  appears  that, 
at  the  October  term,  1882,  fonr  indictments  were  fonnd  against 
the  prisoners,  for  violations  of  the  internal  revenue  laws.  Two 
of  these  indictments  were  thereafter  consolidated  by  the  order 
of  the  Court.  At  the  December  term  the  cases  were  upon  the 
calendar  for  trial,  and  the  Government  was  ready  to  proceed, 
with  a  large  number  of  witnesses,  whereupon  the  prisoners 
asked  and  obtained  leave  to  file  a  plea  of  gmlty  to  the  consoli- 
dated indictments,  and  such  plea  was  duly  entered.  This  ac- 
tion on  their  part  was  taken  upon  the  advice  of  intelligent 
and  faithful  counsel,  who  had  represented  them  in  this  matter 
from  the  beginning.  Before  the  entry  of  the  plea  of  guilty,  it 
was  understood  between  the  counsel  for  the  prisoners  and  the 
DiBtrict  Attorney,  that,  in  case  the  defendants  should  plead 
guilty  to  the  consolidated  indictments,  the  District  Attorney 
would  enter  a  noUe  prosequi  upon  the  other  two  indictments, 
and  would  not  move  sentence  upon  the  consolidated  indict- 
ments until  the  prisoners  had  an  opportunity  to  make  an  effort 
to  effect  a  compromise  of  their  case  at  Washington.  In  pur- 
suance of  this  understanding  the  plea  in  question  was  duly 
entered,  and  the  District  Attorney  delayed  moving  for  sentence 
until  the  January  term,  and  until  he  had  been  officially  in- 
formed, by  the  Commissioner  of  Internal  Revenue,  that  the 
prisoners'. offer  of  compromise  had  been  finally  rejected,  and 
that  no  other  offer  of  a  compromise  would  be  entertained. 
He  now  moves  for  sentence,  and  the  prisoners  move  for  leave 
to  withdraw  their  plea  of  guilty. 

This  application  is  made  in  behalf  of  the  prisoners  by 
other  counsel  than  the  advisers  of  the  plea,  and  there  is  no 
suggestion  from  those  advisers  that  they  have  changed  their 
opinion  in  regard  to  the  truth  of  the  plea,  or  that  the  plea 
was  made  under  any  misapprehension  or  mistake,  or  that 
it  was  procured  by  the  District  Attorney  or  anyother  person, 
but  it  is  said,  by  one  of  the  advisers  of  the  plea,  that  the  de- 
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fendants,  when  making  the  plea,  were  advised  by  their  conn- 
sel  that  a  compromise  of  the  case  would  be  likely  to  be  ef- 
fected with  the  Department  at  Washington.  The  District 
Attorney  swears  that  he  never  invited  the  defendants,  either 
directly  or  indirectly,  through  their  counsel  or  through  any 
person  whatever,  to  make  a  plea  of  guilty,  and  that  the 
suggestion  of  such  a  plea  came  to  him  from  the  defend- 
ants' counsel,  without  suggestion,  promise  or  inducement  by 
him. 

These  are  all  the  material  facts  disclosed  by  the  affidavits 
that  have  been  submitted  upon  this  motion ;  the  affidavits  do, 
however,  disclose,  in  addition,  that  the  prisoners,  in  pleading 
guilty,  acted  xmder  the  belief  that  they  would  be  able  to  effect 
a  compromise  of  the  case,  at  Washington ;  but  there  is  nothing 
to  show  that  they  were  encouraged  in  that  belief  by  the  District 
Attorney,  whose  actions  in  the  premises  were  confined  to  those 
above  stated. 

Upon  these  facts  it  has  been  stoutly  contended  that  it  is 
the  duty  of  the  Court  to  permit  a  withdrawal  of  the  plea. 
Two  grounds  for  this  contention  are  stated.  First,  that  the 
District  Attorney  has  failed  to  carry  out  the  understanding  had, 
by  omitting  to  enter  a  ncUe  as  to  the  other  two  indictments. 
To  this  the  answer  is,  that  the  District  Attorney  announces  his 
readiness  to  noUe  those  indictments  if  the  plea  of  guilty  stands, 
and  the  authority  of  the  Court  to  regulate  and  control  criminal 
prosecutions  before  it  is  sufficient  to  compel  a  withdrawal  of 
these  indictments  in  case  of  a  failure  on  the  part  of  the  Dis- 
trict Attorney  to  make  good  his  announcement.  {State.y,  Oror 
harrhy  25  Int.  Rev,  Rec.y  145.) 

The  remaining  ground  of  the  contention  in  behalf  of  the 
prisoners  is,  that  they  were  induced  to  make  the  plea  by  the 
hope  of  benefit  to  accrue  to  them  thereafter,  in  their  effort  to 
effect  a  compromise  with  the  Department,  and  by  the  promise 
of  the  District  Attorney  to  nolle  the  other  indictments. 

The  practice  of  Courts,  in  regard  to  the  plea  of  guilty,  is 
never  to  receive  such  a  plea  when  there  is  probable  ground  to 
believe  that  it  is  the  result  of  menace  or  duress,  or  proceeds 
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from  weakness,  fear  or  ignorance.  Bat,  no  case  has  been 
cited,  nor  has  any  been  found,  where  the  discretion  of  the 
Oonrt  has  been  exercised  to  permit  the  withdrawal  of  a  plea 
of  guilty  made  under  the  circumstances  of  this  case.  Here, 
the  prisoners  are  intelligent  men,  charged  with  defrauding 
the  revenue,  f  uUy  aware  of  the  nature  of  the  charges  against 
them,  and  of  the  meaning  and  effect  of  their  plea  of  guilty. 
They  made  this  plea  deliberately,  understanding  that  sentence 
would  follow  in  case  they  failed  to  effect  a  compromise  with 
the  Department ;  and,  in  making  it,  they  acted  under  the  ad- 
vice of  intelligent  and  faithful  counsel,  who  now  make  no 
claim  of  mistake  or  misapprehension,  either  on  their  part  or 
on  the  part  of  the  prisoners. 

It  is  not  pretended  that  the  District  Attorney  represented 
to  the  prisoners  that  a  plea  of  guilty  would  aid  their  applica- 
tion for  a  compromise,  nor  do  they  state  any  facts  calculated 
to  create  a  belief  that  their  confession  is  untrue,  but  content 
themselves  with  saying  that  they  are  not  guilty.  As  between 
their  statement  in  their  plea  that  they  are  guilty,  and  their 
present  statement  that  they  are  not  guilty,  the  circumstances 
under  which  the  two  statements  were  made  justify  the  con- 
clusion that  the  plea  is  true  and  their  present  statement  un- 
true. The  careful  counsel  who  advised  the  prisoners  to  make 
the  plea  express  nq  doubt  of  its  truth.  When  the  plea  was 
made  the  prisoners  stood  face  to  face  with  the  prosecuting 
officer,  then  ready  to  try  them,  with  a  large  airay  of  witnesses 
in  attendance,  gathered  from  distant  points,  at  much  expense, 
but  there  was  no  menace,  duress  or  influence  brought  to  bear 
upon  them  by  him.  On  the  contrary,  they  proposed  the 
course  that  was  taken.  By  confessing  their  guilt  and  entering 
their  confession  of  record  in  the  form  of  a  plea  of  guilty,  they  in- 
duced the  District  Attorney  to  consent  to  noUe  the  other  indict- 
ments, and  to  afford  them  an  opportunity  to  urge  a  compromise 
before  the  Department.  And  now,  because  the  District  Attor- 
ney yielded  to  their  proposition,  they  claim  the  right  to  with- 
draw their  confession  and  compel  the  Government  to  reassemble 
the  witnesses  and  prove  their  guilt.  To  permit  such  a  proceed- 
ing would,  in  my  opinion,  give  sanction  to  an  abuse  of  the  forms 
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of  law.  There  was  no  impropriety  on  the  part  of  the  District 
Attorney  in  giving  his  promise  to  nolle  the  other  indictments, 
nor  did  his  promise  so  to  do  afford  inducement  to  the  plea  of 
guilty,  of  such  a  character  as  to  make  it  proper  for  the  Court  to 
refuse  to  receive  it ;  and  the  prisoners  would  have  had  good 
cause  of  complaint  if,  upon  this  ground,  the  Court  had  re- 
jected their  plea  when  tendered,  and  compelled  a  trial  of  the 
indictments  before  the  jury.  If,  upon  the  facts,  it  was  in- 
cumbent upon  the  Court  to  receive  the  plea,  it  is  equally  in- 
cumbent upon  the  Court  not  to  permit  its  withdrawal  at  a 
subsequent  term,  after  the  witnesses  have  been  scattered,  and 
the  ability  of  the  Government  to  prove  its  case  has  been  there- 
by impaired. 

Neither  was  there  any  undue  influence  on  the  part  of  the 
District  Attorney,  because  of  his  promise  to  delay  moving 
sentence,  in  order  to  aflEord  the  prisoners  an  opportunity 
to  compromise  the  case.  The  statute  {U.  S.  Rev.  Stat^ 
§  3,229)  permits  a  compromise  of  criminal  cases  of  this  char- 
acter to  be  made  by  the  Commissioner  of  Internal  Revenue, 
and,  while  any  considerable  lapse  of  time  between  conviction 
and  sentence  is  not  favored  by  the  Court,  an  agreement  to 
give  the  prisoners  reasonable  delay,  in  order  that,  if  so  advised, 
they  might  endeavor  to  effect  a  compromise  with  the  Depart- 
ment, is  far  from  being  an  inducement  of  such  a  character  as 
will  justify  the  Court's  permitting  the  withdrawal  of  a  plea  of 
guilty  made  as  this  one  was  made.  I  find,  therefore,  no 
ground  upon  which  to  justify  granting  the  prisoners  permis- 
sion to  withdraw  their  plea  of  guilty. 

As  to  the  remainder  of  the  application,  namely,  a  further 
postponement  of  sentence,  to  enable  the  prisoners  to  renew 
their  efforts  with  the  Department  to  obtain  a  compromise,  the 
official  announcement  of  the  Department,  that  no  further  ap- 
plication for  compromise  will  be  entertained,  shows  that  fur- 
ther delay  would  be  of  no  avail. 

The  motion  is,  accordingly,  denied. 

WiUiam  P.  Fiero,  for  the  fJnited  States. 


Benjamin  F.  Tracy ^  for  the  defendants. 
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Eli  W.  Blake 
The  Greenwood  Cemetery.    In  Equtiy. 

In  a  suit  in  equity  by  a  patentee  against  the  maker  of  infrtn^g  machines,  there 
was  a  decree  for  an  injunction  and  for  $1,  as  nominal  damages,  which  sum 
was  tendered  to  the  plaintiff  by  the  defendant.  Afterwards,  the  plaintiff  sned 
in  equity  a  user  of  one  of  the  machiDes  involved  in  the  suit  against  the  maker, 
to  recover  for  such  use:  ffdd,  that  such  recovery  in  the  suit  against  the 
maker,  and  such  tender,  was  not  a  bar 'to  the  suit  against  the  user. 

In  this  case,  it  was  shown  what  sam  the  plaintiff  would  have  realized  on  a  sale 
to  the  defendant  of  a  patented  machine,  and  that  that  sum  did  not  include  the 
use  of  any  other  invention  nor  any  profit  of  manufacture  or  sale,  and  that  the 
defendant  would  have  bought  a  machine  from  the  plaintiff -if  he  had  not  used 
the  infiringing  machine :  Held,  that  the  plaintiff  was  entitled  to  recover  such 
sum,  as  damages. 

If  profits  for  the  use  of  the  machine  are  to  be  recovered,  in  addition  to  such 
damages,  such  profits  must  be  proved. 

(Before  Bknkdiot,  J.,  Eastern  District  of  New  York,  February  12th,  1888.) 

Benedict,  J.  This  action  is  brought  to  recover  for  the 
use  by  the  defendant  of  a  stone  crashing  machine,  of  the  kind 
known  as  Smith's  hydraulic  crusher,  alleged  to  be  an  infringe- 
ment of  a  patent  owned  by  the  plaintiff  for  an  invention  em- 
ployed in  a  stone  crushing  machine,  known  as  the  Blake 
Crusher. 

The  machine  used  by  the  defendant  is  one  of  four  machines 
that  formed  the  subject  of  an  action  instituted  in  the  year 
1873,  in  this  Court,  by  this  plaintiff,  against  John  Bobertson 
and  others,  the  makers  of  the  machines.  In  that  action  it  was 
adjudged  that  the  machine  in  question  infringed  upon  the 
plaintiff's  patent  sued  on  here,  and  a  decree  was  entered 
against  the  maker  of  the  -machine,  for  an  injunction  and  one 
dollar,  as  nominal  damages.  Subsequently,  the  defendant  in 
that  action  tendered  to  the  plaintiff  the  one  dollar,  with  the 
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amonnt  of  the  taxed  costs  of  that  action,  which  the  plaintiff 
declined  to  accept. 

In  this  action,  the  validity  of  the  plaintiff's  patent  is  not 
disputed,  nor  is  it  denied  that  the  machine  nsed  by  the  de- 
fendant infringes  upon  that  patent.  Bat  it  is  contended  by 
the  defendant  that  the  recovery  by  the  plaintiff  of  the  snm  of 
one  dollar  in  the  former  snit,  and  the  tender  of  that  snm  to 
him  by  the  maker  of  the  machine,  is  a  bar  to  any  recovery  in 
this  action  against  the  nser  of  the  machine. 

To  sustain  this  plea  wonld  be  to  hold,  that  a  decree  for 
nominal  damages,  recovered  by  a  patentee  against  the  manu- 
facturing of  infringing  machines,  operates  as  a  license  to  the 
manufacturer,  and  also  to  his  vendee,  as  to  all  existing  in- 
fringing machines  made  by  such  manufacturer.  The  law  is 
not  so  understood.  The  infringement  by  the  manufacturer, 
and  the  infringement  by  the  user,  of  an  infringing  machine, 
are  separate  trespasses,  and  judgment  because  of  one  is  no  bar 
to  an  action  for  the  other.  To  create  a  bar  there  must  be 
satisfaction,  and  nominal  damage  is  not  satisfaction. 

It  is,  however,  further  contended,  that  the  present  case  i& 
taken  out  of  the  ordinary  rule  by  reason  of  the  fact,  that,  in 
the  action  referred  to  against  the  manufacturer,  there  was  a 
stipulation  as  follows :  "  that  the  amount  of  recovery  to  be 
adjudged  against  the  defendants,  in  case  of  a  decree  for  com- 
plainant, shall  be  fixed  and  determined  upon  the  evidence  in 
the  case  submitted  at  final  hearing,  and  both  parties  request 
the  Courts  in  case  of  a  decision  against  the  defendants,  to  fix^ 
as  the  amount  of  recovery,  such  amount  of  damages  as  is 
proved  by  such  testimony;"  and  it  is  said  that  the  plaintiff^ 
in  consideration  of  a  concession  on  the  part  of  the  manufac- 
turer, agreed,  by  this  stipulation,  that  the  amount  of  the 
damages  for  the  use  of  this  machine  should  be  such  amount  as 
the  evidence  in  the  case  at  final  hearing  proved;  in  other 
words,  agreed  to  accept  one  dollar  as  the  damages  for  the 
manufacture,  sale,  and  use  of  the  machine  in  question ;  and, 
one  dollar  having  been  tendered,  there  was,  it  is  said,  satisfac- 
tion of  the  damages,  and  a  resulting  license  to  use  the  machine* 
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But,  it  is  not  seen  how  such  an  effect  can  be  given  to  the 
stipulation  in  the  former  case.  In  that  case,  the  mannf acturer, 
for  reasons  of  his  own,  did  not  prove  the  amount  of  damages 
resulting  to  him  from  the  use  of  his  invention,  and  the  Court, 
being  in  duty  bound,  aside  from  the  stipulation,  to  fix,  as  the 
amount  of  recovery,  such  amount  of  damages  as  the  testimony 
proved,  in  the  absence  of  proof,  gave  nominal  damages.  But, 
the  Court  did  not  thereby  adjudge  that  one  dollar  was  the 
value  of  the  plaintiff's  invention.  The  plea  must,  therefore, 
be  overruled. 

The  question  then  arises  as  to  the  amount  of  the  plaintiff's 
recovery,  upon  the  testimony  in  this  case.  In  the  former 
action  against  the  manufacturer  of  this  machine,  the  plaintiff 
claimed  to  recover  the  sum  of  $600,  as  being  the  sum  which 
he  would  have  realized  from  his  invention,  upon  a  sale  by  him 
of  a  Blake  machine  of  this  size.  This  claim  was  rejected  by 
the  Supreme  Court,  {Blake  v.  Robertson^  94  U.  S.,  728,)  upon 
the  ground  that  other  patents  than  the  one  sued  on  were  em- 
ployed in  the  Blake  crushers  sold  by  the  plaintiff,  and  it  had 
not  been  shown  how  much  of  the  $600  was  due  to  these  other 
inventions,  nor  how  much  of  it  was  manufacturer's  profit. 
The  inference  from  this  decision  is,  that  the  $600  would  have 
been  allowed  if  the  testimony  had  shown  that  the  $600  did 
not  include  the  use  of  any  other  invention  than  that  described 
in  the  patent  sued  on,  nor  any  profit  for  the  manufacture  and 
sale  of  the  machine. 

In  this  case,  it  is  proved  that  there  existed  a  corporation 
known  as  the  Blake  Crusher  Company,  which  caused  Blake's 
crushing  machines  under  Blake's  patent  to  be  constructed  for 
them  by  other  parties,  and  then  sold  them,  and  that,  for  every 
machine  sold  by  the  Blake  Crusher  Company  to  be  used  in 
New  York,  that  corporation  paid  to  the  plaintiff  the  differ- 
ence between  the  cost  to  them  of  manufacturing  and  selling 
the  machine  and  the  amount  realized  from  the  sale,  and  that, 
upon  a  machine  of  this  size,  such  difference  would  be  as  much 
as  $600.  Under  this  arrangement  with  the  plaintiff,  the 
profit  of  manufacturing  the  machines  was  paid  by  the  Blake 
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Crusher  Company  to  the  persons  employed  by  them  to  do  the 
mannf actoring.  and  was  deducted  from  the  proceeds  of  their 
fiale,  as  were  also  the  expenses  of  the  sale.  The  difference  the 
plaintiff  received,  and  is  the  sum  he  would  have  realized  from 
his  invention  if  the  defendants  had  bought  of  the  Blake 
Crusher  Company  a  Blake  crusher,  instead  of  procuring  a 
Smith  crusher,  as  they  did.  That  the  defendants  would  have 
bought  a  Blake  crusher  if  they  had  not  made  the  arrangement 
with  the  maker  of  the  Smith  crusher,  may,  I  think,  be  fairly 
inferred  from  the  testimony,  and,  if  so,  the  plaintiff's  right  to 
recover  $600,  for  his  damages,  by  reason  of  the  defendant's 
use  of  the  infringing  machine,  is  made  out. 

But,  the  plaintiff,  in  addition  to  this  $600,  claims  to  re- 
<^ver  a  large  sum  as  being  the  profits  realized  by  the  defend- 
ant from  the  use  of  the  plaintiff's  invention.  Ilie  ground  of 
this  contention  is  an  assumption  that  the  statute  {Eev.  Stat.^ 
section  4,921)  permits  a  double  recovery,  viz.,  the  profits  real- 
ized by  the  patentee  from  the  employment  of  his  invention  in 
constructing  machines  made  and  sold  by  him,  and,  in  addi- 
tion, the  profits  realized  by  the  infringer  from  the  use  of  the 
invention  in  an  infringing  machine.  But,  if  such  be  the 
effect  of  the  statute,  as  to  which  no  opinion  need  here  be  ex- 
pressed, (see  Bloomer  v.  MUlinger^  1  WM,^  350 ;  Spmdding 
V.  Pdge^  1  Sawyer y  702 ;  Knox  v.  Oreat  Western  Quicksilver 
Mining  Co,^  3  Sawyer,  422,)  still  the  plaintiff  cannot  recover 
profits  in  this  case,  for  the  amount  of  the  profit  has  not  been 
«hown.  The  testimony  does  not  enable  the  Court  to  fix  upon 
any  sum 'as  the  amount  of  profit  derived  from  the  use  of  the 
invention  described  in  the  patent  sued  on.  It  is  not  enough 
to  show  that  the  defendants  derived  an  advantage  from  crush- 
ing their  stone  by  means  of  a  machine  in  which  the  plaintifi^s 
device  was  employed,  instead  of  breaking  their  stone  by  hand. 
The  proof  must  go  further,  and  show  the  worth  of  the  ad- 
Tantage  secured  by  the  use  of  this  particular  device.  The 
proofs  here  show  the  difference  between  the  expense  of  crush- 
ing a  quantity  of  stone  crushed  by  using  a  machine  worked 
by  steam,  and  employing  the  device  in  question  with  others, 
Vol.  XXL— 15 
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and  the  expense  of  breaking  the  same  quantity  of  stone  hj 
hand ;  and  at  the  same  time  show  that  there  were  Bawson 
crushers  open  to  public  use,  available  to  the  defendant,  and 
adapted  to  do  the  same  work,  and,  probably,  able  to  do  the 
work  as  well  as  it  was  done  by  the  machine  used.  From  such 
testimony,  the  amount  of  the  profits  realized,  by  using  the 
plaintiff's  invention,  cannot  be  determined. 

The  amount  of  the  plaintiff's  decree  is,  therefore,  to  be 
limited  to  $600,  and  the  costs  of  this  action.  In  making  thift 
disposition  of  the  case,  I  have  paid  no  attention  to  the  particu- 
lar exceptions  taken  to  the  master's  report,  because  of  the 
stipulation  of  the  parties  that  the  case  be  disposed  of  by  the 
Court  upon  the  proofs  taken  by  the  master,  as  if  such  testi- 
mony had  been  taken  before  the  Court. 

Let  a  decree  be  entered  for  $600  damages,  and  the  costs^ 

E.  T.  Blake,  for  the  plaintiff. 

B.  E.  Valentine,  for  the  defendant. 


The  Untted  Nickel  Company 

V8. 

Charles  G.  Pendleton.    In  EgunY.    * 

ClaimB  1  and  4  of  letters  patent  No.  98,16Y,  granted  to  Isaac  Adams,  Jr.,  Aa- 
gust  8d,  1869,  for  an  "improvement  in  the  electro-deposition  of  nickel,"  are 
▼alid. 

Claim  1  is  infringed  by  the  nse,  in  nickel-plating,  of  the  solution  described  in 
letters  patent,  No.  282,616,  granted  to  Charles  G.  Pendleton,  September  28th, 
1880,  such  solution  being  free  from  the  injurious  substances  specified  in  the 
Adams  patent  as  injurious,  and  the  solutions  of  Adams  and  of  Pendleton 
being  equivalent,  in  nickel-plating,  in  their  mode  of  operation  and  in  the 
character  of  the  deposit. 

The  mesning  of  Adams*  specification  explained. 
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Claim  4  is  a  claim  to  a  product  or  article  of  manufacture,  and  patentable  as  a  9 
manufacture,  and  the  product  was  new. 

(Before  Blatchfobd,  J„  Southern  District  of  New  York,  February  ISth,  1888.) 

Blatohfoed,  J.  This  euit  is  brought  for  the  infringe- 
ment of  claims  1  and  4  of  letters  patent  No.  93,157,  granted 
to  Isaac  Adams,  Jr.,  August  8d,  1869,  for  an  "  improvement 
in  the  electro-deposition  of  nickel."  The  patent  was  before 
this  Court  in  United  Nickel  Co.  v.  Harris^  (15  Blatohf,  G.  C. 
jB.,  319,)  and  in  United  Nickel  Co.  v.  ManhaMan  Brass  Co.^ 
(16  /(?.,  68.)  It  was  also  before  Jndge  Shepley,  in  United 
Nickel  Co.  V.  AniheSy  (1  Holmes^  155,)  and  in  United  Nickel 
Co.  y.  Keith,  {Id.,  328.) 

Claims  1  and  4  are  as  follows :  ^^  1.  The  electro-deposition 
of  nickel  by  means  of  a  solution  of  the  double  sulphate  of 
nickel  and  ammonia,  or  a  solution  of  the  double  chloride  of 
nickel  and  ammonium,  prepared  and  used  in  snch  a  manner  as  to 
be  free  from  the  presence  of  potash,  soda,  alumina,  lime  or  nitric 
acid,  or  from  any  acid  or  alkaline  reaction."  "  4.  The  electro- 
plating of  metals  with  a  coating  of  ciompact,  coherent,  tena- 
cious, flexible  nickel,  o{  sufficient  thickness  to  protect  the  metal 
upon  which  the  deposit  is  made  from  the  action  of  corrosive 
agentsVith  which  the  article  may  be  brought  in  contact." 

In  the  Anthes  case,  in  May,  1872,  the  validity  of  the  pat- 
ent was  sustained,  and  infringement  was  adjudged  of  claim  1, 
as  the  defendant  had  used  the  solutions  of  the  patent. 

In  the  Keith  case,  in  February,  1874,  the  validity  of  the 
patent  w^as  again  sustained,  and  infringement  of  claim  1  was 
adjudged,  because  of  the  use,  in  the  electro-deposition  of 
nickel,  of  a  solution  of  the  double  sulphate  of  nickel  and  am- 
monia, although  such  solution  contained  a  small  proportion  of 
tartrate  of  ammonia,  and  a  small  propoi*tion  of  ammonia,  the 
first  of  these  being  an  inert  substance  in  the  solution,  and  the 
second  being  speedily  eliminated  by  evaporation  when  the 
solution  was  used. 

In  the  Harris  case,  in  October,  1878,  the  patent  was  held 
valid.     Claim  1  was  held  to  be  a  claim  to  the  electro-deposi- 
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tion  of  nickel  by  means  of  any  solution  of  the  double  sulphate 
of  nickel  and  ammonia,  or  of  any  solution  of  the  d6uble 
chloride  of  nickel  and  ammonium,  however  such  solution  may 
be  prepared,  provided  such  solution  is  so  used  as  to  be  free, 
while  the  electro-deposition  of  the  nickel  is  going  on,  from  the 
presence  of  potash,  soda,  alumina,  lime  or  nitric  acid,  or  from 
any  acid  or  alkaline  reaction.  Infringement  of  that  claim  was 
adjudged,  and  it  was  held  that,  although  a  sulphate  or  a 
chloride  of  potash  or  soda  might  be  introduced  into  either  of 
the  named  solutions,  yet,  if  the  solution  was  so  used,  in  the 
electro-deposition  of  nickel,  that  the  sulphate  or  the  chloride 
would  not  be  decomposed,  the  claim  was  infringed.  Infringe- 
ment of  claim  4  was  also  adjudged,  and  that  claim  was  held 
to  be  a  claim  to  the  product  or  coating  named  in  it,  having 
the  qualities  described  in  it,  when  such  product  or  coating  is 
produced  by  employing  the  invention  covered  by  the  first 
claim. 

In  the  Manhattan  Brass  Company  case,  in  March,  1879, 
infringement  of  claim  1  was  adjudged,  and  it  was  held  that  that 
claim  was  infringed,  although  the  salts  of  potash  and  soda 
were  introduced  into  the  solution,  provided  the  solution  was 
not  so  used  as  to  liberate  free  potash  or  free  soda. 

In  the  present  case,  questions  arise  which  were  not  under 
consideration  in  the  other  cases.  In  none  of  those  cases  was 
claim  4  involved  separately  from  claim  1,  because  in  all  of 
them  infringement  of  claim  1  was  adjudged ;  and  in  all  of 
them  no  solution  was  under  consideration  but  the  solutions 
named  in  claim  1. 

The  present  defendant  uses  another  solution.  The  answer 
avers  that  he  is  making,  using  and  selling  a  nickel-plating  so- 
lution, consisting  of  oxide  of  nickel  and  acetic  acid,  forming 
an  acetate  of  nickel  solution,  which  solution  contains  an  ex- 
cess of  acid  and  has  an  acid  reaction,  and  that  he  does  this 
under  letters  patent  No.  232,615,  granted  to  him  September 
28th,  1880,  and  in  the  manner  described  and  claimed  therein. 
The  evidence  supports  this  averment.  In  addition  to  this, 
the  record  contains  an  admission,  by  the  defendant,  that  a  cer- 
tain padlock,  offered  in  evidence  by  the  plaintiflE,  was  electro- 
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plated  by  the  defendant  after  the  plaintiff's  patent  was  issued, 
and  before  this  suit  was  brought,  and  that  it  is  a  metallic  arti- 
cle, covered  with  a  coating  of  compact,  coherent,  tenacious 
and  flexible  nickel.     The  evidence  shows  that  it  is  the  article 
claimed  in  claim  4  of  the  plaintiff's  patent.     It  does  not  ap- 
pear whether  it  was  plated  in  the  defendant's  solution  or  not. 
The  specification  of  the  defendant's  patent  says:    "The 
object  of  my  invention  relates  to  a  new  and  improved  process 
of  preparing  solutions  of  oxide  of  nickel  and  acetic  acid  for 
nickel-plating  purposes.    I  am  aware  that  solutions  of  oxide 
of  nickel  and  acetic  add  have  been  used  to  some  extent  in 
nickel-plating ;  but  these  solutions  have  not  hitherto  been  so  - 
successful  as  to  give  satisfactory  results,  the  work  plated  in 
them  being  imperfect,  ununiform,  and  often  covered  with  a 
deposit  of  black  oxide  of  nickel     I   have  discovered  the 
causes  of  these  diflSculties  and  the  method  by  which  they  can 
he  obviated.    These  difficulties  in  the  preparation  and  use  of 
solutions  of  oxide  of  nickel  and  acetic  acid  may  arise  from  the 
impurities  of  the  materials  used,  the  cure  of  which  is  obvious 
to  all,  but  are  principally  due  to  two  facts — ^first,  that,  when 
acetic  acid  is  added  to  oxide  of  nickel,  the  chemical  changes 
taking  place  between  the  constituent  parts  of  these  materials 
require  some  time,  and  if,  as  is  now  the  practice  in  making 
said  solutions,  water  is  added  to  the  combined  acid  and  nickel 
before  the  chemical  changes  have  fully  taken  place,  chemical 
action  is  delayed  and  continues  slowly  during  the  use  of  the 
solution  in  plating ;  second,  that  this  class  of  solutions — that 
is,  acetate  of  nickel  solutions— require  to  be  prepared  with  an 
excess  of  acid  and  to  be  kept  markedly  acid  while  in  use ; 
otherwise,  the  solution  will  not  give  satisfactory  results.     I 
prepare  my  solution  as  follows :  I  prefer  to  make  it  in  quan- 
tities of  fifty  gallons,  as  this  is  a  proper  quantity  for  ordinary 
tanks  used  in  nickel-plating,  though  either  greater  or  less 
quantities  may  be  prepared  at  one  time,  if  desired.     To  pre- 
pare fifty  gallons  of  said  solution,  I  take  about  twenty  pounds 
of  oxide  of  nickel  and  add  to  it  about  ten  gallons  of  acetic  acid. 
I  then  allow  this  mixture  of  oxide  of  nickel  and  acetic  acid  to 
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stand  for  snch  length  of  time  that  the  gases  generated  bj  their 
chemical  action  are  thoroughly  evolved  and  pass  off.  In  pre- 
paring said  solution,  I  would  recommend  that  at  least  twentj- 
four  hours  should  be  allowed  to  elapse  before  adding  the 
water  to  the  mixture.  The  mixture  of  oxide  of  nickel  and 
acetic  acid  may  be  placed  on  a  stove  or  sand-bath,  for  the  purpose 
of  hastening  the  chemical  changes  in  the  mixture,  by  heating  it. 
After  allowing  the  mixture  to  stand  for  such  length  of  time  as 
to  allow  the  gases  to  pass  off,  the  water  is  added,  and  the  solu- 
tion is  then  ready  for  use.  In  preparing  solutions  of  greater  or 
less  quantities  than  fifty  gallons,  the  quantities  of  oxide  of  nickel 
and  acetic  acid  are,  of  course,  varied ;  but  the  same  relative  pro- 
portions are  preserved  between  them.  Great  care  should  be 
taken,  in  the  preparation  and  use  of  this  solution,  that  it  shall 
contain  at  all  times  an  excess  of  acetic  acid,  and  if,  in  making 
and  testing  it,  the  solution  is  found  not  to  have  an  acid 
reaction,  sufficient  acetic  acid  should  be  added  to  produce  a 
markedly  acid  reaction.  These  solutions,  thus  prepared  and 
used,  do  not  become  depleted  in  using,  and  require  no  addition 
of  nickel  to  keep  up  their  strength,  other  than  that  derived 
from  the  nickel  of  the  anode.  As  no  materials  are  used  in 
the  preparation  of  these  solutions  but  oxide  of  nickel  and 
acetic  acid,  they  are  free  from  sulphates  and  chlorides  of 
nickel  and  any  of  the  compounds  of  ammonium  and  any  other 
salts."  The  claims  of  the  patent  are  these :  "  1.  In  the  art  of 
nickel-plating,  an  acid  solution  of  acetate  of  nickel,  consisting 
of  oxide  of  nickel  and  acetic  acid,  said  solution  having  an  ex- 
cess of  acid.  2.  The  method  of  making  acid  solutions  of  ace- 
tate of  nickel,  consisting  in  slowly  digesting  oxide  of  nickel 
and  acetic  acid  with  or  without  heat,  so  as  to  have  an  excess 
of  acid  in  the  solution,  substantially  as  described." 

It  is  apparent,  from  a  reading  of  this  specification,  that 
the  novelty  in  the  invention,  if  there  be  any,  consists  in  the 
making  of  the  solution,  either  as  to  the  method,  or  the  result- 
ing solution,  or  both.  The  starting  point  is  to  make  a  solution 
of  oxide  of  nickel  and  acetic  acid.  Metallic  nickel  is  not 
taken,  but  oxide  of  nickel,  already  prepared  from  metallic 
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nickel.  The  fact  is  stated,  that  solntions  of  oxide  of  nickel 
^and  acetic  acid  had  been  before  used  to  some  extent  in  nickel- 
plating,  but  unsuccessfully  and  unsatisfactorily,  the  work 
plated  being  imperfect,  ununiform  and  often  covered  with  a 
'deposit  of  black  oxide  of  nickel.  It  is  then  stated  that  these 
•difficulties  in  preparing  and  using  solutions  of  oxide  of  nickel 
and  acetic  acid  may  arise  from  the  impurities  of  the  materials 
used,  "  the  cure  of  which  is  obvious  to  all."  One  of  these 
materials  is  oxide  of  nickel,  but  whether  the  obvious  cure  of 
the  impurities  in  it,  resulting  from  impurities  in  the  metallic 
nickel  from  which  it  is  made,  or  impurities  resulting  from 
the  method  of  treating  it  to  obtain  the  oxide,  is  the  cure  made 
known  by  Adams  in  his  patent,  or  not,  is  not  suggested.  It 
is  .very  certain,  from  the  evidence,  that  no  cure  for  the  dele- 
terious impurities  was  ever  suggested  before  that  made  known 
by  Adams  in  his  patent,  and  that  he  was  the  first  person  who 
made  known  what  such  impurities  were.  An  important 
passage  in  the  specification  of  the  defendant's  patent  is  that 
in  which  he  says,  that,  ^'  as  no  materials  are  used  in  the  prep- 
aration of  his  solutions  but  oxide  of  nickel  and  acetic  acid, 
they  are  free  from  sulphates  and  chlorides  of  nickel  and  any 
^f  the  compounds  of  ammonium  and  any  other  salts." 

The  defendant's  solution  is  an  acetate  of  nickel  solution, 
resulting  from  the  treatment  of  oxide  of  nickel  with  acetic 
.acid.  The  solution  is  free  from  the  injurious  substances  speci- 
fied in  the  Adams  patent  as  injurious,  unless  the  addition  of 
.an  excess  of  acetic  acid  is  a  departure  from  the  precautions 
pointed  out  by  Adams.  The  defendant's  solution  is  free  from 
jpotash,  soda,  alumina,  lime  and  nitric  acid,  and  is  a  pure  solu- 
tion, in  the  sense  of  being  free  from  those  substances,  which 
substances  Adams  states,  in  his  patent,  must  be  eliminated, 
either  by  dispensing  with  their  use  or  eflEectually  removing 
them  if  they  are  employed.  The  defendant's  specification 
requires  freedom  from  all  foreign  metallic  salts.  The  evidence 
:shows  that  a  pure  acetate  of  nickel,  used  without  an  excess  of 
acetic  acid,  will,  under  proper  conditions  of  strength  of  cur- 
•rent  and  strength  of  solution,  produce  such  a  reguline  deposit 
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of  nickel  as  Adams'  patent  contemplates,  and  that  the  absence 
of  any  acid  or  alkaline  reaction  in  the  acetate  prodnces  the 
best  results,  especially  as  to  the  quantity  of  metal  deposited 
with  a  given  battery  power,  in  a  given  time.  An  excess  of 
acetic  acid  thus  impairs  the  efficiency  of  the  solution. 

It  is  shown  that  the  presence  of  an  acid  reaction,  by  turn- 
ing litmus  paper  red,  by  no  means  indicates  the  presence  of 
free  acid,  so  as  to  make  a  practically  injurious  departure  from 
neutrality,  in  the  direction  of  acid  reaction.  On  the  other 
hand,  it  appears  that  an  excess  of  acetic  acid  has  the  effect  to 
neutralize  the  deleterious  properties  of  such  alkaline  substances 
as  scda,  potash  and  lime,  which,  if  finding  their  way  into  the 
solution,  will  injure  the  quality  of  the  deposit.  Such  excess 
of  acetic  acid  does  not  neutralize  such  impurities  as  hydro- 
chloric acid,  sulphuric  acid  or  nitric  acid,  and  they  must  be 
prevented  from  getting  into  the  solution  at  all.  The  defend- 
ant's mode  of  making  the  acetate  precludes  their  introductionr 
otherwise  than  through  the  use  of  the  dips,  and  the  Adams 
patent  especially  enjoins  that  they  must  not  be  introduced 
through  the  dips. 

At  the  time  of  Adams'  invention,  it  was  known  that  the 
addition  of  a  slight  excess  of  acid  to  a  simple  salt  of  nickel 
would  prevent  the  deposit  of  oxide  of  nickel  upon  the  cathode, 
by  taking  up  the  oxide,  and  thus  act  in  the  same  manner  as 
ammonia  salts  in  the  solutions  of  the  Adams  patent. 

Under  the  foregoing  premises,  as  a  simple  acetate  will  pro- 
duce a  greater  deposit  of  nickel  for  the  same  amount  of  cur- 
rent in  a  given  time  than  will  a  simple  acetate  with  a  slight 
excess  of  acetic  acid,  and  as  such  slight  excess  of  acetic  acid 
will  prevent  the  injurious  deposit  of  oxide  of  nickel  in  case 
certain  alkaline  impurities  are  present,  and  as  that  result  is 
accomplished  in  the  same  way  as  by  the  use  of  ammonia  salts 
in  the  solutions  of  the  Adams  patent,  those  solutions  and  the 
defendant's  solution  are  equivalent,  in  nickel-plating,  in  their 
mode  of  operation  and  in  the  character  of  the  deposit. 

The  fair  reading  of  the  Adams  specification  is  that,  in 
order  to  attain  the  best  results,  the  solution  should  be  as. 
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nearly  neutral  as  possible,  and  should  especially  be  free  from 
acid.  The  invention  of  Adams,  as  shown  in  his  specification^ 
so  far  as  respects  sulphuric  and  hydrochloric  acids,  wa^,  that 
the  presence  of  such  quantities  of  those  acids  as  would  be 
likely  to  get  into  the  solutions  named  in  claim  1,  in  preparing^ 
and  losing  them,  would  prevent  any  useful  I'esult.  Infringe- 
ment of  the  claim  cannot  be  avoided  by  introducing  such 
small  quantities  of  any  of  the  injurious  substances  named  by 
Adams  as  will  produce  no  practically  injurious  effect. 

But  there  is  another  view  of  claim  1  which  leads  to  the 
same  conclusion.  Practical  nickel-plating,  as  an  art,  had  its 
origin  in  the  Adams  patent.  Before  that,  because  of  the  prop- 
erties of  nickel,  it  had  been  suggested  that  successful,  practical 
nickel-plating  would  be  a  very  useful  invention.  The  inven- 
tion made  by  Adams,  and  set  forth  in  his  specification,  covers- 
the  art  of  practical  nickel-plating,  as  now  practised.  Before 
Adams,  persons  trying  to  plate  with  nickel  proceeded  as  with 
gold,  silver  and  other  metals,  and  failed.  Adams  discovered 
that  it  was  necessary  to  avoid,  in  nickel-plating,  the  use  of 
what  was  either  not  hurtful  or  was  beneficial  in  other  plating, 
and  pointed  out  clearly  what  must  be  avoided.  He  mentions 
certain  solutions  which  he  says  will  give  the  best  results  of 
any  solutions  then  known.  He  describes  in  detail  the  mode 
of  preparing  those  solutions,  so  as  to  get  rid  of  the  injurious 
substances.  His  invention  applies  to  all  nickel-plating  solu- 
tions which  act  electro-chemically  like  the  solutions  he  men- 
tions, for  the  facts  he  developes  are  true  of  all  such  solutions. 
It  applies  to  the  defendant's  solution,  for  that  is  the  equivalent^ 
electro-chemically,  as  regards  nickel-plating,  of  the  solutions 
mentioned  by  Adams.  The  defendant's  solution  is  amenable 
to  the  same  laws,  and,  in  order  to  give  the  best  results,  must 
be  used  under  the  same  conditions,  and  be  free  from  the  same 
impurities,  and  be  made  and  used  according  to  the  principles 
laid  down  by  Adams.  Before  Adams  no  product  possessing 
the  properties  described  by  him  as  those  of  his  product  waa 
known.  He  introduced  a  new  process,  that  of  claim  1,  as  well 
as  a  new  product  or  manufacture,  that  of  claim  4.    In  attempts 
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at  nickel-plating  before,  acids  had  been  nsed  which  were  known 
fiolvents  of  nickeL  Adams  used  those  acids  to  prepare  his  so- 
lutions. When  he  speaks  of  acid  reaction,  in  his  specification, 
and  in  claim  1,  he  must  be  regarded  as  referring  only  to  the 
adds  he  had  spoken  of  as  used  to  clean  the  articles  to  be 
coated,  or  as  solvents  of  nickel,  namely,  nitric,  sulphuric  and 
hydrochloric  acids.  Those  are  the  acids  which  he  mentions 
as  used  to  make  salts  of  nickel,  the  metal  being  dissolved  in 
the  acid.  Hence,  the  acid  reaction  spoken  of  by  Adams  in- 
• -eludes  only  the  mineral  acids  referred  to,  by  Adams,  those 
being  the  acids,  and  the  only  acids,  which  could  get  into  the 
solutions  referred  to  by  Adams,  or  into  any  plating  solutions 
then  known.  Adams  did  not  invent  the  solutions  of  claim  1. 
He  showed  how  to  prepare  and  use  them  successfully. 
The  solution  is  the  vehicle  whereby  the  nickel  is  conveyed 
from  the  anode  and  to  the  cathode,  holding  in  suspension 
the  nickel  to  be  deposited,  and  supplying  the  place  of  the  de- 
posited nickel  by  taking  other  nickel  from  the  anode.  The 
real  invention  was  in  discovering  the  proper  conditions  for 
the  .use  of  such  vehicle,  not  the  particular  chemical  composi- 
tion of  the  vehicle.  Any  proper  vehicle  used  with  those  con- 
ditions would  do  the  work.  Any  vehicle  in  the  use  of  which 
those  conditions  should  not  be  observed  would  not  do  the 
work.  The  actual  chemical  composition  of  the  solution,  so 
long  as  it  should  be  a  good  working  solution,  was  and  is  unim- 
portant. The  only  material  point  was  its  freedom  from  the 
injurious  constituents  indicated  by  Adams.  In  this  view,  the 
defendant's  solution  is  an  equivalent,  in  the  sense  of  the  pat- 
ent law,  for  the  solutions  of  claim  1.  It  accomplishes  the 
same  results  by  the  same  electro- chemical  mode  of  operation, 
by  the  same  process,  with  the  absence  of  the  same  injurious 
elements.  If  claim  1  of  the  Adams  patent  claimed  the  dis- 
covery of  a  new  solution,  as  does  claim  1  of  the  defendant's 
patent,  the  question  would  be  a  diflEerent  one.  But  the  claim 
is  a  claim  to  a  new  method  of  using  solutions,  requiring  speci- 
fied conditions  by  the  absence  of  specified  injurious  elements. 
The  defendant  uses  his  solution  in  the  same  way,  avoiding 
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those  injurious  elements  and  observing  the  prescribed  condi- 
idons.  The  oxide  of  nickel  with  which  the  defendant  starts 
is  now  an  article  of  commerce,  prepared  to  be  used  to  make 
nickel-plating  solutions,  and  is  made  so  as  to  be  free  from  the 
injurious  substances  specified  by  Adams.  In  making  it,  the 
use  of  nitric  acid,  as  a  solvent,  is  avoided. 

The  case  of  Tilghman  v.  Proctor^  (102  U.  /S.,  707,)  is  an 
authority  for  the  conclusion,  that,  on  the  foregoing  facts,  claim 
1  of  the  Adams  patent  ought  to  have  the  construction  above 
indicated,  and  that,  so  construed,  it  is  infringed  by  the  de- 
fendant. It  is  a  claim  for  a  process,  which  Adams  invented 
and  claims.  He  describes  a  mode,  and  the  best  mode  then 
known,  of  carrying  it  out,  with  success.  All  that  the  defend- 
ant has  done,  is  not  to  vary  the  process,  or  its  mode  of  work- 
ing, or  its  essential  conditions,  but  to  apply  a  new  solution 
worked  in  the  same  way  and  under  the  same  conditions.  It 
must,  therefore,  be  held,  that  infringement  of  claim  1  is  estab- 
lished. 

As  to  claim  4,  it  is  distinctly  a  claim  to  a  product  or  article 
of  manufacture,  and  patentable  as  a  manufacture.  It  was  a 
new  product,  never  known  before  Adams'  invention.  As  al- 
ready said,  that  claim  was  never  construed,  in  any  case  before 
referred  to,  where  a  decision  was  not  made  sustaining  claim  1. 
Notwithstanding  anything  said  in  the  Harris  case,  the  conclu- 
sion I  have  now  reached  is,  that  claim  4  is  a  valid  claim,  irre- 
spective of  any  employment  of  the  invention  covered  by  claim 
1,  and  that  that  claim  has  been  infringed. 

It  is  contended  that  claim  4  claims  a  result,  an  idea,  an  ab- 
stract principle,  and  that  its  invalidity  is  shown  by  the  decis- 
ion in  the  case  of  (yReiUy  v.  Morse^  (15  How.^  62.)  But  a 
patent  for  a  process  or  a  product  is  a  different  thing  from  a 
patent  for  a  principle,  as  is  explained  by  Mr.  Justice  Bradley, 
in  Tilghman  v.  Proctor^  {ubi  eupraj)  in  commenting  on 
O^Reilly  V.  Mor^e,  A  manufacture  or  product,  if  new,  may 
be  claimed,  irrespective  of  the  mode  of  making  it.  In  Cohn 
V.  United  States  Corset  Co.^  (93  U.  S.^  366,)  a  patent  for  a  cor- 
set having  certain  features,  and  which  did  not  describe  any 
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process  of  making  it,  was  defeated  by  a  prior  description  of 
the  corset.  In  the  present  case,  the  patent  describes  the  pro- 
duct, and  the  mode  of  making  it,  and  claims  it.  The  text  of 
the  specification  sets  forth,  as  one  of  the  inventions,  deposits 
of.  nickel  having  certain  characteristics,  which  are  defined,  and 
it  states  that  they  were  never  produced  before. 

There  must  be  a  decree  for  the  plaintifiT,  as  to  claims  1  and 
4,  for  an  account  and  an  injunction,  as  prayed  in  the  bill,  with 
costs. 


Dickerson  <&  Diekerson,  for  the  plaintiff. 
Jp7*08t  (&  Coej  for  the  defendant. 


John  C.  Currie  vs.  The  Town  of  Lewiston. 

Under  chapter  18  of  the  Laws  of  New  York,  of  1881,  {Act  of  February  llth^ 
1881,  j>.  18,)  authorizing  the  supervisor  and  justices  of  the  peace  of  the  town 
of  Lewiston,  "  or  any  three  of  such  officers,"  to  execute  and  issue  bonds, 
bonds  executed  by  the  four  justices  of  the  peace,  without  the  superyisor,  are 
valid. 

Such  statute  is  uot  invalid,  as  being  unconstitutional. 

It  is  no  defence  to  a  suit,  to  recover  on  such  bonds,  in  this  Court,  against  the 
town,  that  a  suit  is  pending  in  a  Court  of  the  State,  brought  by  tax-payers 
against  the  supervisor,  to  restrain  him  from  paying  over  any  of  the  moneys 
of  the  town  to  holders  of  such  bonds. 

(Before  Cozs,  J.,  Northern  District  of  New  York,  February  16th,  1883.) 

Coxe,  J.  This  action  is  on  bonds  and  coupons  alleged  to 
have  been  executed  and  issued  by  the  defendant,  pursuant  to 
chapter  13  of  the  Laws  of  Kew  York,  of  1881,  passed  Febru- 
ary 17th,  1881  {p.  13).  The  act  is  entitled,  "  An  Act  for  the 
relief  of  the  towns  of  JSewfane,  Wilson  and  Lewiston,  to  abol- 
ish the  office  of  railroad  commissioners  of  said  towns,  and  to 


^^^-^ 
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^ach  of  said  towns  to  adjust  its  indebtedDess  and  issne 
^^^^erefor."     The  said  Act  repeals  all  inconsistent  Acts, 
^^^es  the  office  of  railroad  commissioner,  authorizes  the 
^>ifior  and  justices  of  the  peace,  or  any  three  of  them,  to 
ifiBue  new  bonds  at  a  rate  of  interest  not  exceeding  five  per 
cerU.,  to  redeem  the  railroad  bonds  issued  bj  said  towns,  or 
an  J  jadgment  entered  thereon,  and  to  adjust  the  said  indebt- 
edness.   The  fourth  section  is  in  the  following  words :  "  The 
said  bonds  shall  contain  a  recital  that  they  are  issued  under 
the  provisions  of  this  Act,  and  such  recital  shall  be  conclusive 
evidence,  in  any  and  all  Courts  and  places,  of  the  validity  of 
said  bonds,  and  the  regularity  of  their  issue." 

The  bonds  in  suit  were  issued  under  this  Act,  and  contain 
on  their  face  a  recital  that  they  were  so  issued.  They  are 
signed  by  the  four  justices,  but  not  by  the  supervisor,  although 
the  predecessor  of  the  present  supervisor,  one  William  P. 
Mentz,  signed  an  agreement,  together  with  the  four  justices, 
to  exchange  the  new  bonds  of  the  town  for  the  old  ones  held 
by  the  plaintiff. 

On  the  7th  of  August,  1879,  the  plaintiff  commenced  an  ac- 
tion, in  this  Court,  against  the  defendant,  to  recover  on  coupons 
eut  from  the  original  bonds  issued  in  aid  of  the  Lake  Ontario 
Shore  Railroad,  and  an  answer  was  interposed,  containing  sub- 
stantially the  same  defences  to  those  bonds  which  the  answer 
here  contains.  On  the  trial  of  that  action  the  plaintiff  suc- 
ceeded, and  judgment  was  thereafter  entered  in  his  favor,  for 
the  full  amount  demanded  in  the  complaint.  This  judgment 
was  satisfied  by  the  plaintiff,  and*  the  old  bonds  held  by  him 
were  surrendered,  and,  in  consideration  thereof,  the  new  bonds, 
under  the  Act  of  1881,  were  issued. 

As  to  all  questions  litigated  or  in  issue  in  that  action,  the 
judgment  is  conclusive  evidence,  and  this  Court  will  not  again 
inquire  into  defences  which  were  there  disposed  of.  See,  also, 
as  decisive  of  these  questions,  Phelps  v.  Toion  of  Zetoistoriy 
(15  BlaicAf.  C.  C.  li.,  131.)  The  only  defences  that  can  be 
considered  here  are  those  having  reference  solely  to  the  new 
bonds  issued  under  the  Act  of  1881. 
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First.  It  is  aigaed  that  the  bonds  are  invalid  because  the 
sapervisor  did  not  sign  them.  The  Lingnage  of  the  Act  is : 
'^  The  supervisor  together  with  the  justices  of  the  peace^  or 
any  three  of  such  oflBcers,  *  *  are  hereby  authorized  to 
execute,  under  their  hands  and  seals,  and  to  issue,  new  bonds," 
&c.,  &c. ;  and  again :  "  The  supervisor  and  justices  *  *  ♦ 
are  hereby  authorized  to  settle  and  adjust  said  indebtedness." 
The  use  of  the  word  '*  oflScers  "  is  significant.  Had  the  Legis- 
lature intended  to  make  the  signature  of  the  supervisor  an  in- 
dispensable condition  to  the  validity  of  the  bonds,  the  Act 
would  have  provided  that  the  supervisor  together  with  the 
justices  of  the  peace,  or  any  three  of  sxi<Ai  jiLgtices^  are  author- 
ized, &c.  There  would  have  been  a  distinction  between  the 
two  classes  of  officials.  To  argue  that  the  qualification  applies 
only  to  the  justices  of  the  peace,  leaves  out  of  sight  the  fact 
that  the  supervisor  is,  equally  with  them,  a  town  officer.  It 
seems  reasonably  clear  that  it  was  the  intention  of  the  Legis- 
lature to  authorize  a  majority  of  the  five  officers  named  to 
issue  the  bonds.  Four  of  them  having  signed,  the  bonds  are 
valid  in  this  regard. 

Second.  On  the  3d  of  April,  1882,  certain  tax-payers  of 
the  town  commenced  an  action  in  the  Supreme  Court  of  the 
State  of  New  York,  pursuant  to  chapter  531  of  the  Laws  of 
1881,  {Act  of  June  15^A,  1881,  p.  709,)  against  Galen  Miller^ 
as  supervisor,  praying  for  a  perpetual  injunction  restraining 
him  from  paying  over  to  the  bondholders  any  of  the  town 
money  received  by  him,  and  asking  for  other  specific  and 
genend  relief.  A  temporary  injunction,  granted  by  the 
county  judge  of  Niagara  county,  is  still  in  force.  The  penden- 
cy of  this  action  is  pleaded  as  a  defence. 

How  the  plaintiff  here  can,  in  any  way,  be  affected  by  a 
chancery  action  in  the  State  Court,  between  different  parties,. 
it  is  difficult  to  perceive.  Such  a  defence  could  not  be  suc- 
cessfully pleaded  in  a  similar  action  in  the  State  Court,  al- 
though it  might  there  be  said  that  two  actions  to  determine 
substantially  the  same  questions  were  unnecessary  in  the  same 
tribunal,  and  ^kat  one  should  be  stayed  to  await  the  result  of 
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the  other.  Bnt,  Buch  considerations  are  not  relevant  here,  the 
State  and  Federal  tribunals  are  entirely  independent  of  each 
other,  and  it  will  be  hardly  possible  to  produce  an  authority 
holding  that  the  United  States  Circuit  Courts  should  close 
their  doors  to  suitors  because  the  questions  which  they  seek 
to  litigate  are  also  involved  in  other  actions,  between  different 
parties,  in  the  Courts  of  the  State. 

Third.  It  is  alleged,  that  the  Act  of  1881  {chap.  13,)  is 
unconstitutional,  null  and  void,  for  the  reason  that  section  8 
provides,  that  "  any  and  all  pieces  or  parcels  of  land  situated 
and  embraced  within  the  boundaries  of  the  towns  of  Somer- 
set, Newf ane,  Wilson  and  Lewiston,  *  *  *  except  such 
pieces  or  parcels  of  land  as  by  law  were  taxable  in  other 
towns  prior  to  the  passage  of  the  general  railroad  bonding 
Act  of  1869,  *  *  *  shall  be  assessed  for  all  taxes  levied 
in  said  towns  for  the  purpose  of  paying  and  liquidating 
any  and  all  obligations  or  indebtedness  of  the  towns  afore- 
said respectively."  The  answer-  alleges  that,  "  at  the  time 
of  the  issue  of  said  bonds,  there  were,  and  ever  since  have 
been,  and  still  are,  a  large  number  of  persons  owning  and 
occupying  farms  divided  by  the  town  lines  between  the  town, 
of  Lewiston  and  towns  adjoining  thereto,  the  occupants 
whereof  then,  and  ever  since,  have  continuously  resided,  and 
still  reside,  in  the  said  town  of  Lewiston." 

The  pleader  may  have  had  in  mind  some  Article  of  the 
Constitution  which  he  thought  forbade  this  legislation ;  but 
it  is  not  pointed  out.  Indeed,  though  twice  written  to  on 
the  subject,  the  defendant's  counsel  has  submitted  no  brief^ 
no  authority  has  been  cited  upholding  such  a  proposition, 
and  the  entire  subject  is,  with  the  exception  of  the  brief 
paragraph  of  the  answer  quoted,  left  wholly  to  conjecture. 
This  Court,  in  any  case,  should  hesitate  long  before  pro- 
nouncing, in  advance  of  the  State  Courts,  a  State  Act  un- 
constitutional ;  but  here  there  is,  apparently,  no  foundation 
for  the  allegation.  It  is  difficult  to  see  wherein  the  Umits 
fixed  by  the  Constitution  are  transgressed,  and  why  the  sub- 
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ject-matter  of  the  Act  does  not  come  directly  within  the  scope 
of  legislative  powers. 

It  follows,  that  the  plaintifi  is  entitled  to  recover. 

Rhode^^  Coon  cfe  Higgins^  for  the  plaintiff. 

M.  S.  <&  B. «/.  Hunting^  for  the  defendant. 


David  S.  D&apeb  «?«.  The  Town  of  Spkinopobt. 

In  this  case,  the  complaint  set  forth  that  the  plaintiff,  "  a  citizen  of  the  State  of 
Massachusetts,"  complains,  Ac.  The  answer  deiyed,  generally,  every  allega- 
tion of  the  complaint,  except  that  the  defendant  was  a  municipal  cor- 
poration. At  the  trial,  the  plaintiff,  without  objection  on  his  part,  gare 
testimony,  as  a  witness,  bearing  on  the  question  of  his  being  a  citisen  of  Mas- 
sachusetts when  the  suit  was  brought,  that  question  was  submitted  to  the 
jury,  it  found  a  special  verdict  on  that  issue,  and  thereupon  the  Court  di- 
rected a  general  yerdict  for  the  defendant,  without  objection  or  exception  by 
the  plainti£  The  plaintiff  moved  for  a  new  trial :  Held,  that  he  had  waived 
.  his  right  to  claim  that  no  issue  as  to  his  citizenship  was  raised  by  the 
pleadings. 

Under  the  New  York  Code  of  Civil  Procedure,  pleas  in  abatement  are  abol- 
ished, and  the  question  of  citizenship  can  now  be  raised  by  a  special  denial,  in 
the  same  answer  in  which  the  defendant  pleads  to  the  merits,  but  not  by  a* 
general  denial 

Unless  the  answer  contains  such  a  special  denial  the  plaintiff  need  give  no  proof 
of  citizenship. 

(Before  Cozx,  J.,  Northern  District  of  New  York,  February  16th,  1883.) 

Coxs,  J.  This  action  is  on  coupons  cnt  from  bonds  al- 
leged to  have  been  executed  and  issued  by  the  defendant. 
On  the  first  trial  the  defendant  succeeded,  on  the  ground  that 
the  bonds  were  void  for  lack  of  seals,  but  the  Supreme  Court 
{^Draper  v.  Sprvngportj  104  D.  S.j  501,)  reversed  the  judg- 
ment and  ordered  a  new  trial,  which  took  place  at  the  last  No- 
vember Circuit.    A  verdict  was  then  ordered  for  the  defend- 
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:aiit,  solely  upon  the  ground  that  the  Court  had  no  jurisdio- 
tion,  the  plaintiff  not  being  a  citizen  of  Massachusetts  at  the 
time  the  action  was  commenced. 

The  circumstaqces  of  the  trial  were  somewhat  aoomaious. 
The  plaintiff,  who  was  called  as  a  witness  by  the  defendant, 
testified,  in  substance,  that  he  sold  his  real  estate  in  Massachu- 
setts in  1876,  and  since  that  time  had  been  there  but  once  or 
twice,  and  then  but  for  a  few  hours,  though  he  regarded  him- 
self as  a  resident  of  Barrington,  in  that  State.  He  further 
testified,  that,  since  1876,  he  had  kept  house  and  spent  most 
of  his  time  in  the  city  of  New  York.  The  question  of  citi- 
2en8hip  not  being  entirely  free  from  doubt,  it  was  submitted 
to  the  jury  to  find  a  special  verdict  on  that  issue.  The  ver- 
dict being  against  the  plaintiff,  the  Court  disposed  of  the  case 
as  before  stated.  On  the  trial,  the  attention  of  the  Court  was 
not  called  to  the  pleadings,  the  evidence  was  admitted,  the 
question  of  citizenship  submitted,  and  a  general  verdict  di- 
rected, without  objection  or  exception  by  the  plaintiff.  The 
plaintiff  now  moves  to  set  aside  the  verdict,  insisting  that 
there  was  a  mistrial,  that  the  verdict  was  inconsequential,  in- 
decisive, and  on  an  immaterial  issue  not  presented  by  the 
pleadings. 

The  allegations  applicable  are  as  follows:  In  the  com- 
plaint, "  David  S.  Draper,  a  citizen  of  the  State  of  Massachu- 
setts, plaintiff  in  this  action,  *  *'  *  complains  *  *  * 
as  follows."  In  the  answer,  "  The  said  defendant  denies  each 
and  every  allegation  in  said  tieclaration,  except  as  hereinafter 
admitted,  viz.,  it  admits  that  it,  the  said  defendant,  is  a  mu- 
nicipal corporation."     The  pleadings  were  unverified. 

The  defendant  argues  that  the  above  allegation  of  the  com- 
plaint, assuming  it  to  be  an  averment  of  citizenship,  and  not  a 
mere  deacriptio  personmy  is  controverted  and  put  in  issue  by 
the  answer ;  but  the  plaintiff  contends  that  tliis  can  only  be 
done  by  a  plea  in  abatement. 

It  would  seem  that  neither  position  is  wholly  correct ;  that, 
in  order  to  raise  an  issue  on  the  question  of  citizenship,  where 
the  defect  does  not  appear  on  the  face  of  the  complaint,  it  is 
Vol.  XXI.— 16 
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neceflflaiy  that  the  answer  should  eontam  a  special  and  specific 
denial ;  and  that  a  general  denial  is  not  sufficient  The  plaint- 
iff is  entitled  to  be  advised,  in  advance,  of  the  issnes  which 
the  defendant  desires  to  tiy. 

Under  §  914  of  the  Eevised  Statutes,  the  pleadings  in  ac- 
tions at  law  are  required  to  conform  to  those  in  the  State 
Courts.  It,  therefore,  becomes  important  to  examine  the  pro- 
visions of  the  New  York  Code,  in  force  at  Ihe  time  this  action 
was  commenced — January,  1877.  Section  143  of  the  Code  of 
Procedure  provides,  that  the  only  pleading  on  the  part  of  the 
defendant  shall  be  either  a  demurrer  or  an  answer.  A  de- 
murrer {section  144)  may  be  interposed  on  various  grounds, 
among  which  are  the  following :  that  the  Court  has  no  juris- 
diction of  the  subject  of  the  action,  and  that  the  plaintiff  ha& 
not  legal  capacity  to  sue.  When  any  of  the  matters  enumer- 
ated in  section  144  do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer.  {Section  147.) 
It  is  further  provided,  by  section  148,  that  if  no  such  objec- 
tion is  taken,  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  Court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Section  149  provides :  "  The  answer  of  the 
defendant  must  contain :  1.  A  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  sufficient  to 
form  a  belief.  2.  A  statement  of  any  new  matter."  Every 
material  allegation  of  the  complaint  not  controverted  by  the 
answer  shall,  for  the  purposes  of  the  action,  be  taken  as  true. 
{Section  168.)  A  defence  which  does  not  involve  the  merits 
of  the  action  shall  not  be  pleaded,  unless  it  is  verified.  (2  J?. 
S.J  352,  part  3,  ch.  6,  tit  2,  §  7,  and  Code  of  Civil  Procedure^ 
§  513.)  The  foregoing  provisions  are  substantially  retained  in 
the  new  "Code  of  Civil  Procedure."  They  seem  to  have 
escaped  from  the  revision  comparatively  unimpaired. 

Under  the  former  system,  the  rule  was  well  nigh  univer- 
sal, that  pleading  to  the  merits  waived  all  objection  to  the 
plaintiff's  capacity  to  sue.    If  the  defendant  disputed  the  .citi- 
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zensbip  of  the  plaintiff,  he  was  required  to  plead  the  fact  in 
abatement,  and  the  issue  thns  formed  was  to  be  first  disposed 
of,  before  the  case  came  on  for  trial  on  the  merits.  (2  Atb, 
U.  S.  Pt.,  55 ;  ly  Wolf  v.  Rahcmd,  1  Peters,  498 ;  Jones  v. 
ZectguSy  18  How.,  76;  Sheppard  v.  Chaves,  14  How.,  505; 
Livingston  v.  Story,  11  Peters^  351;  Erwin  v.  Lowry,  7 
H(yw.,  172;  Oreen  v.  Custard,  23  How.,  484;  Be  Sohry 
V.  Nicholson,  3  Wall.,  420.)  But,  the  adoption  of  the 
Code  wrought  a  complete  revolution  in  pleading,  the  old 
landmarks  were  swept  away,  and  a  new  system  was  inaugu- 
rated. Separate  pleas  in  abatement  are  now  unknown.  They 
must  be  pleaded  and  tried  like  other  defences.  {Oa/rd- 
ner  y.  Clark,  21  N.  T.,  899 ;  Sweet  v.  Tuttle,  14  N.  T.,  465.) 
But  now,  as  always,  such  defences  must  be  distinctly,  separate- 
ly and  affirmatively  stated  in  the  answer.  If  not  so  stated, 
the  objection  is  waived.  Proof  of  such  defences  cannot  be 
given  under  a  general  denial.  {Abbe  v.  Cla/rk,  31  Barb.^  238 ; 
DiUaye  v.  Parks,  Id.,  182 ;  Scrantom  v.  F.  (b  M.  Bank,  24 
If.  Y.,  424 ;  Tremper  v.  Conklvn,  44  Barb.,  456 ;  Hosley  v. 
Black,  28  N.  Y.,  438 ;  MerriU  v.  Walsh,  32  N.  Y,  685  ;  Za- 
hriskie  v.  Smith,  13  N.  Y.,  322 ;  Brennan  v.  New  York,  62 
N.  Y.,  365 ;  Chaffer  v.  Morss,  67  Barh.,  252.)  See,  also,  as 
bearing  on  this  question,  the  statute  which  provides  that,  "  in 
an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corpora- 
tion, unless  the  answer  is  verified,  and  contains  an  affirmative 
allegation  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  not  a  corporation,'^  {Code  of  Cvoil  Procedure,  sec. 
1,776 ;)  and,  also,  BamJc  of  Oenesee  v.  Patchin  Bank,  (13  N. 
Y,  309;)  Phoenix  BankY.  Donnell,  (40  N.  Y,  410;)  Ful- 
ton Ins.  Co.  V.  Baldwin,  (37  N  Y.,  648.) 

The  rule,  as  heretofore  stated,  would  seem,  then,  to  be 
reasonably  clear,  that,  in  New  York,  proof  cannot  be  given  on 
the  trial  disputing  the  plaintiff's  citizenship,  unless  notice  is 
given  by  a  special  denial  in  the  answer.  To  hold  otherwise 
would  be  to  establish  an  unprecedented  and  dangerous  system 
of  pleading — a  system  offering  no  check  to  chicanery,  where 
justice  may  easily  be  defeated  by  trickery  and  fraud. 
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It  is  suggested  that  the  5th  section  of  the  Act  of  March 
8d,  1875,  (18  U.  S.  Stat  at  Zarge,  472,)  has  changed  this  rule 
and  opened  the  door  for  an  indiscriminate  and  irrelevant  at- 
tack upon  a  plaintiff  suing  in  the  Federal  Courts.  It  is 
thought  that  such  was  not  the  intention  of  Congress.  The 
section  referred  to  provides,  in  substance,  that  if  at  any  time 
it  shall  appear,  to  the  satisfaction  of  the  Circuit  Court,  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  its  jurisdiction,  the  Court  shall 
proceed  no  further,  but  shall  dismiss  the  suit.  By  using  the 
language  ''  if  it  shall  appear,^  Congress  did  not  intend  to  al- 
low the  defendant  to  admifc  an  allegation  of  his  adversary's 
pleading,  and  then  on  the  trial  offer  proof  that  his  own  admis- 
sion is  untrue.  If  the  fact  giving  power  to  dismiss  does  actual- 
ly appear,  the  Court  should  act  as  indicated  by  the  statute. 
But  the  defendant  cannot  offer  proof  of  such  fact  unless  it  is 
admissible  on  some  issue  raised  by  the  pleadings,  and,  if  he 
attempts  to  do  so,  the  plaintiff  can  exclude  it  by  timely  objec- 
tion. In  other  words,  where  the  issue  of  citizenship  is  not 
raised  by  the  answer,  the  plaintiff  has  it  in  his  power,  at  the 
trial,  to  prevent  anything  from  appearing  on  the  subject,  ^^ 
or  con.  If  he  does  not  avail  himself  of  this  privilege,  and 
allows  evidence  proving  want  of  jurisdiction  to  be  admitted, 
the  (Jourt  has  no  alternative  but  to  act  as  directed  by  the 
statute. 

The  cases  of  Williams  v.  Nottawa^  (104  TJ,  5.,  209,)  and 
Roe  V.  Grand  Trunk  By,  Co,,  (14  Fed.  Sep,,  401,)  are  not, 
so  far  as  is  disclosed  by  the  record,  in  conflict  with  these 
views.'  In  both,  the  facts  which  compelled  a  dismissal  ap- 
pearedi  as  in  this  case,  on  the  trial.  The  question  was  not 
one  of  pleading,  it  did  not  relate  to  the  extent  and  nature  of 
the  proof  admissible  under  a  particular  allegation  and  denial, 
but  rather  to  the  effect  which  should  be  given  to  evidence 
already  before  the  Court. 

This  inquiry  has  been  somewhat  extended,  because  of  its 
general  interest  and  importance,  and  not  because  it  is  neces- 
sary to  a  determination  of  this  motion. 
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The  vital  question  here,  is  not  one  of  pleading  or  practice. 
All  these  considerations  have,  in  the  sequence  of  events,  been 
left  far  behind.  Whatever  the  plaintiffs  rights  may  have 
been,  he  waived  and  lost  them  by  allowing  the  fatal  evidence 
to  be  admitted.  After  permitting  the  question  to  be  sub- 
mitted without  objection  or  exception,  precisely  as  though 
there  were  an  issue  raised,  the  plaintiff  cannot  complain  of 
the  disposition  of  the  case  at  the  Circuit.  His  counsel  could 
not  have  foreseen  or  prevented  the  result,  which  is  alone  at- 
tributable to  the  conduct  of  the  plaintiff. 

These  considerations  lead  to  the  following  conclusions  : 

First.  Under  the  old  system  of  pleading,  the  issue  of  citi- 
zenship could  only  be  presented  by  plea  in  abatement. 

Second.  Under  the  New  York  Code,  pleas  in  abatement 
are  abolished,  and  the  question  can  now  be  raised  by  a  special 
denial,  in  the  same  answer  in  which  the  defendant  pleads  to 
the  merits,  but  not  by  a  general  denial. 

Third.  Unless  the  answer  contains  such  a  special  denial, 
the  plaintiff  need  give  no  proof  of  citizenship. 

Fourth.  The  plaintiff  in  this  case  waived  the  insuflSciency . 
of  the  pleading,  by  going  to  trial  on  the  issue  of  citizenship, 
without  objection  or  exception. 

Fifth.  In  any  event,  it  now  appearing  aflBrmatively,  that 
the  plaintiff  is  not  entitled  to  maintain  his  suit  in  this  tribu- 
nal, it  would  be  the  duty  of  the  Court  to  dismiss  it. 

Sistlh.  The  case  was  properly  disposed  of  at  the  Circuit ; 
but,  however  this  may  be,  the  disposition  of  it  there  was  tan- 
tamount to  a  dismissal,  so  far  as  the  plaintiff's  rights  are  con- 
cerned. To  formally  dismiss  the  case  now,  would  be  but  an 
idle  ceremony. 

The  motion  for  a  new  trial  is  denied. 

James  R.  Cox^  for  the  plaintiff.  • 

WiUicmi  F.  CogsweUy  for  the  defendant. 
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Abbam  Carl  Webthbim  and  othbbs 
The  Continental  Railway  and  Teust  Company.    In  Equity. 

The  presideDt  and  secretary  of  a  corporation  can  be  compelled,  by  a  mbptena 
dueet  tecum,  to  produce  books  and  papers  of  a  corporation,  in  a  suit  in  equity 
to  which  the  corporation  is  not  a  party,  on  the  application  of  one  of  the  par- 
ties. 

(Before  Waixaox,  J.,  Southern  District  of  New  York,  February  17th,  1888.) 

Wallace,  J.  There  are  informalities  in  the  record  upon 
which  this  motion  to  attach  witnesses  for  contempt  has  been 
argned,  which  lead  to  a  denial  of  the  motion.  But  counsel 
have  desired  that  the  main  question  involved  should  be  con- 
sidered and  decided,  as  a  guide  to  their  future  action  in  the 
cause.  This  question  is,  whether  the  president  and  secretary 
of  the  North  River  Construction  Company,  a  corporation,  can 
be  compelled,  by  a  suhpmna  duces  teouniy  to  produce  books 
and  papers  of  the  corporation,  in  a  suit  in  equity  to  which  the 
corporation  is  not  a  party,  upon  the  application  of  one  of  the 
parties.  The  proceeding  is  opposed  upon  the  authority  of 
several  cases  in  the  State  Courts  of  New  York,  which  deny 
the  right  of  a  party  to  compel  the  officers  of  a  corporation  to 
produce  its  books  as  evidence,  in  a  cause  to  which  it  is  not  a 
party.  The  first  of  these  cases  is  The  President^  cfet?.,  of 
Bank  of  Utioa  v.  EiUard^  (5  Cowen^  153,)  where  a  clerk  of 
the  bank  refused  to  produce  the  books.  Savage,  Chief  Jus- 
tice, said :  "  The  obligation  of  the  witness  to  produce  the 
books  upon  the  diLces  tecum  depends  on  the  question  whether 
they  were  in  his  possession  or  under  his  control ;"  and  the  ob- 
ligation was  denied  because  he  was  a  mere  clerk  of  the  corpo- 
ration. The  same  case  was  before  the  Court  again,  (5  Cowen^ 
419,)  upon  a  motion  to  attach  the  cashier  of  the  bank,  who 
had  refused  to  produce  the  books  under  the  subpoena^  and  was 
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<lenied,  bocauBe  the  bank  could  not  bo  required  to  produce  evi- 
dence against  itself,  as  a  party  in  the  action.  Both  of  these 
<5a8es,  by  the  strongest  implication,  concede  the  power  to  com- 
pel the  production  of  the  books  by  an  officer,  when  the  corpo- 
ration is  not  a  party.  Thirty  years  later  the  point  arose  again, 
in  La  Farge  v.  La  Fwrge  Fire  Ins.  Co.^  (14  How.  Pr.  Jiep.j 
26,)  upon  a  motion  for  an  attachment  against  the  president  of 
the  defendant,  for  refusing  to  produce  its  books  under  a 
^vhpcRna  dAiC€8  tecuia^  and  the  motion  was  denied  upon  the 
authority  of  the  cases  in  5  Cowen.  The  precedent  thus  estab- 
lished was  recognized  incidentally  or  directly  in  several  subse- 
4juent  cases,  and  was  assumed  to  apply  whether  the  corporation 
was  a  party  or  not  a  party  to  the  suit.  The  question  was 
never  considered  by  the  Courts  of  last  resort,  and  was  put  at 
rest  by  §  868  of  the  Code  of  Civil  Procedure,  which  expressly 
-conferred  the  right  theretofore  denied. 

As  this  suit  is  in  equity,  the  present  motion  is  not  affected 
by  the  provisions  of  the  Code  of  Civil  Procedure,  and  the 
Court  is  asked  to  apply  the  doctrine  of  the  antecedent  decis- 
ions of  the  State  Courts.  No  authority  is  found  in  any  decis- 
ions of  the  Federal  Courts,  denying  the  right  to  compel  cor- 
porations to  produce  evidence  which  may  be  necessary  and 
Tital  to  the  rights  of  the  litigants.  On  principle,  it  is  impos- 
sible to  suggest  any  reason  why  a  corporation  should  be 
privileged  to  withhold  evidence  which  an  individual  would 
be  required  to  prbduce.  It  may  be  inconvenient  and  some- 
times embarrassing  to  the  managers  of  a  corporation,  to  re- 
quire its  books  and  papers  to  be  taken  from  its  office  and 
exhibited  to  third  persons,  but  it  is  also  inconvenient  and 
often  onerous  to  individuals  to  require  them  to  do  the  same 
ihing.  Considerations  of  inconvenience  must  give  way  to 
the  paramount  right  of  litigants  to  resort  to  evidence  which 
it  may  be  in  the  power  of  witnesses  to  produce,  and  without 
which  grave  interests  might  be  jeoparded  and  the  administra- 
tion of  justice  thwarted. 

The  researches  of  counsel  have  been  unavailing  to  find  any 
•decisions  of  the  Courts  of  other  States  which  sanction  the  rule 
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thns  maintained  by  the  Courts  of  New  York.  Notwithstand- 
ing these  cases,  it  is  believed  to  have  been  the  common 
practice  in  this  State  to  sabpcena  oflScers,  as  witnesses,  to  pro- 
duce the  books  of  their  corporations,  in  actions  between  third 
persons.  In  other  States,  so  far  as  is  known,  the  right  to  do 
so  has  never  been  controverted.  There  has  been  strenuous 
opposition,  on  the  part  of  corporations,  to  the  production  of 
their  papers  and  records  in  suits  to  which  they  were  not  parties. 
The  effort  of  telegraph  companies  to  maintain  the  privacy  of 
their  messages  is  an  iUnstration,  (see  Henider  v.  Freedmanj 
8  Pars.  Sdect  Cas.^  274 ;  United  States  v.  Bahcock,  3  DUloriy 
666,)  but  immunity  has  never  been  claimed  upon  the  ground 
now  taken. 

Why  should  not  the  officers  of  a  corporation  be  required 
to  produce  the  books  of  the  corporation,  as  witnesses,  when 
the  books  are  necessary  evidence  ?  The  corporation  can  only 
act  through  its  officers.  The  suggestion  that  the  books  are  in 
the  legal  custody  of  the  corporation,  and  not  of  its  officers,, 
may  be  theoretically  correct.  If  technically  true,  it  is  not  an 
objection  to  compelling  the  officers  to  produce  them.  As  said 
by  Lord  EUenborough,  in  AmeyY.  Long^  (1  Campb,^  17,)  "al- 
though a  paper  should  be  in  the  legal  custody  of  one  man, 
yet  if  a  subpc&iia  duces  tecum  is  served  on  another,  who  has 
the  means  to  produce  it,  he  is  bound  to  do  so."  In  Crowther 
V.  Appleby,  (Z.  -S.,  9  C.  P.,  27,)  Lord  Denman  asks :  "When 
documents  are  in  the  possession  of  a  company,  who  but  the 
secretary  can  be  subpoenaed  to  produce  them  ? "  Courts  of 
equity  have  always  permitted  the  officers  of  corporations  to  be 
made  parties  to  bills  of  discovery,  upon  the  theory  that  they 
are  the  custodians  of  the  books  and  documents  of  the  corpora- 
tion and  may  be  compelled  to  produce  them  and  answer  the 
interrogatories  propounded. 

As  has  been  indicated,  the  cases  in  5  Cowen  have  been 
misapplied  by  the  later  cases  in  the  Courts  of  New  York,  and 
do  not  sanction  the  precedent  which  they  are  asserted  to  es- 
tablish.   This  Court  must  refuse  to  follow  these  later  decis- 
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ions,  deeming  them  to  be  nnsupported  by  precedent,  an  in- 
novation upon  the  rule  generally  recognized,  and  opposed  ta 
good  sense. 

Charles  O.  Beaman,  Jr.^  and  Joseph  H.  Choate^  for  the 
plaintiffs. 

Henry  Z.  JSumettj  for  the  defendants. 


Edwabd  N.  Stanley 

vs. 

Thb  Board  op  Supervisors  op  Albany  County. 

Wbere  the  asaignor  to  the  plaintiff  conld  have  maintained  the  suit  in  this  Courts 
and  transfers  the  legal  title  to  the  plaintiff,  the  Court  will  not  inquire  into 
the  considmtion  of  the  transfer. 

Claims,  each  amounting  to  less  than  $600,  having  heen  assigned  to  a  person  who 
already  was  the  owner  of  a  claim  amounting  to  |500,  it  was  held  that  he 
oould  sne  for  all  the  claims,  in  one  snit,  in  this  Court. 

It  not  appearing,  in  this  case,  that  the  State  assessors,  within  the  principle  laid 
down  in  Superviton  y.  Stanley,  (105  U.  8,,  818.)  habitually  and  intentionally, 
or  by  some  rule  prescribed  by  themselves,  or  by  some  one  whom  they  were 
bound  to  obey,  assessed  the  shares  of  a  national  bank  higher,  in  proportion 
to  their  actual  value,  than  other  moneyed  capital  generally,  it  was  held  that 
there  was  no  ground  warranting  a  recovery  of  moneys  exacted  as  taxes  under 
an  assessment  of  such  shares. 

(Before  Coxa,  J.,  Northern  District  of  New  York,  March  6th,  1888.) 

CoxE,  J.  The  plaintiff,  a  citizen  of  Illinois,  seeks  to  re- 
cover certain  moneys  alleged  to  have  been  illegally  exacted  as 
taxes  from  various  shareholders  of  the  National  Albany  Ex- 
change Bank.  The  demands  in  snit  were  first  assigned  to 
C.  P.  Williams,  a  citizen  of  this  State.  Williams  thereafter 
assigned  to  the  plaintiff,  in  circumstances  which  wonld  pro- 
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bablj  require  a  dismifisal  of  the  suit,  pnrsuant  to  the  5th  sec- 
tion of  the  Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Zarge, 
472,)  were  it  not  for  the  fact  that  the  Court  had  jurisdiction 
prior  to  and  irrespective  of  the  assignment.  That  the  plaint- 
iffs immediate  assignor  might  have  maintained  this  action, 
because  the  controversy  is  one  arising  "  under  the  laws  of  the 
United  States,"  was  directly  decided  on  the  former  trial,  and 
is  res  adjudioata  in  this  Court.  {Stanley  v.  Board  of  Super- 
visors^  19  Blatchf.  (7.  (7.  JS.,  147.)  The  assignment  was  not 
made  for  the  purpose  of  "  creating  a  case "  within  the  juris- 
diction of  the  Court,  for  such  a  case  was  already  in  existence. 
As  the  Court  must,  in  any  event,  retain  jurisdiction,  an  inquiry 
into  the  relations  existing  between  the  plaintiff  and  his  assignor 
can  lead  to  no  tangible  result.  Where  a  party,  who  is  entitled 
to  sue  in  the  Federal  Courts,  transfers  his  cause  of  action  to 
another  who  has  the  same  right,  of  what  moment  is  it  that  the 
transfer  was  for  an  inadequate  consideration,  or  was  wholly 
without  consideration,  so  long  as  the  legal  title  is  transferred  ? 
The  defendant  has  no  reasonable  ground  for  complaint,  and 
the  Court,  for  whose  advantage  the  statute  was  framed,  has 
not  been  imposed  upon  or  burdened  with  an  improper  or 
collusive  controversy. 

Begarding  the  other  point,  that  the  Court  cannot  retain 
jurisdiction  where  the  amounts  assigned  were  less  than  five 
hundred  dollars,  there  is  more  doubt.  The  assignments  were 
made  without  any  other  consideration  than  that  contained  in 
the  agreement,  viz. :  the  assignee  was  to  bring  suit,  pay  all 
expenses,  and,  in  case  of  recovery,  account  for  one-half  of  the 
net  proceeds.  It  is  very  certain,  that  a  shareholder  whose 
claim  against  the  defendants  amounted  to  less  than  five 
hundred  dollars,  could  not  maintain  an  action  in  this  Court. 
It  would  also  seem  clear  that  Williams  was  not  prohibited 
from  making  a  hona  fide  purchase  of  all  the  claims.  Being 
the  absolute  owner  of  all,  he  could  institute  suit  in  this  Court 
for  the  whole  amount.  "  The  matter  in  dispute  "  would  then 
be  the  property  of  one  man.  In  other  words,  if  a  party  is  the 
honest  owner  of  a  claim  which  he  is  entitled  to  enforce  in  the 


MARCH,   1888.  251 


Stanley  v.  The  Board  of  Snperyisora  of  Albany  County. 

Federal  Courts,  his  right  should  not  be  defeated  by  proof  that 
the  daim  was  at  one  time  composed  of  several  separate  and 
distinct  items  of  less  than  five  hundred  dollars  each.  It 
would  be  otherwise  if  the  amounts  were  transferred  solely  to 
make  a  case.  Such  a  transaction  wOuld  come  within  the 
inhibition  of  the  Act  of  1876  and  the  rule  as  laid  down  in 
WUUams  v.  I^oUawa,  (104  U.  S.,  209.)  But,  the  proof  being 
dear,  that,  before  a  single  shareholder  assigned,  Williams  was 
the  owner  of  a  daim  sufficient  in  amount  to  give  the  Court 
jurisdiction,  it  can  hardly  be  said  that  the  transfers  were 
coUusively  or  improperly  made.  In  view  of  the  conclusion 
reached  upon  the  merits  in  favor  of  the  defendants,  the  fore- 
going considerations  are,  perhaps,  unnecessary,  but  it  is  thought 
that  every  question  should  be  passed  upon,  in  order  that  the 
case,  should  it  again  reach  the  Supreme  Court,  may  there  be 
finally  disposed  of. 

Upon  the  merits,  the  main  question  which  presents  itself 
is  the  following:  Did  the  assessors,  in  the  language  of  the 
Supreme  Court,  (JSupei'viaors  v.  Stanley,  105  U.  /X,  318,) 
"  habitually  and  intentionally,  or  by  some  rule  prescribed  by 
themselves,  or  by  some  one  whom  they  were  bound  to  obey, 
assess  the  shares  of  the  national  banks  higher  in  proportion  to 
their  actual  value  than  other  moneyed  capital  generally?" 
The  amended  complaint  contains  a  broad  allegation  designed 
to  meet  the  suppositive  case  suggested  by  the  Supreme  Court. 
As  originally  drawn,  however,  the  averment  was,  in  substance, 
that  the  assessment  was  at  a  greater  rate  than  that  imposed 
upon  the  shares  of  a  local  State  bank  and  other  moneyed 
capital  in  the  hands  of  individuals.  Regarding  this  allegation 
the  Supreme  Court  said,  {p.  317:)  "We  have,  however,  much 
difficulty  in  finding  a  solid  ground  of  recovery  in  this  state- 
ment. *  *  *  We  are  quite  clear  that  the  shares  of  the 
plaintiff  are  not  relieved  from  taxation  because  a  single  bank 
of  the  State  has  been  favored  by  mistake  or  by  intention.  For 
errors  of  this  kind  the  statutes  of  New  York  provide  the 
correction,  which  should  be  taken  in  time,  and  we  should  be 
very  reluctant  to  hold  that,  when  it  has  been  shown  that  a 
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single  bank,  or  a  single  individnal,  has  been  taxed  less  than  ho 
should  be,  all  other  taxes,  however  just,  are  thereby  invali- 
dated." Do  the  proofs  in  this  case  show  more  ?  Does  not  the 
language  just  quoted  apply  with  great  force  and  directness  to 
the  present  status  of  the  case  ? 

The  evidence  shows  that,  in  the  years  1873, 1874  and  1875, 
there  were  in  Albany  seven  national  and  two  State  banks — 
the  Albany  County  and  the  Mechanics^  and  Farmers'.  AU  of 
the  nine  banks  were  located  in  the  sixth  ward  of  that  city. 
The  stock  of  each  was  assessed  at  par.  There  were  then  no 
'^  individual  bankers,"  within  the  meaning  of  the  law,  in  the 
city.  There  is  no  evidence  of  other  moneyed  capital,  discon- 
nected from  personal  property,  in  the  said  ward.  The  assessors 
deny  that  there  was  ever  any  intent  to  assess  national  bank 
shares  at  a  higher  rate  than  other  moneyed  capital,  and  that 
any  rule  having  such  a  result  in  view  was  ever  prescribed 
or  followed.  They  further  assert,  that  the  assessment  at  par 
was  satisfactory  to  all  the  banks  except  the  Exchange  Bank, 
and  to  the  shareholders  generally,  except  Williams  and  a  few 
others. 

It  is  contended,  on  behalf  of  the  plaintiff,  that,  because 
other  bank  stock  was  worth  more  than  that  of  the  Exchange 
Bank,  the  latter  was,  within  the  meaning  of  the  i^t  of  Con- 
gress, assessed  at ''  a  greater  rate  "  than  other  moneyed  capital. 
The  plaintiff  submits  various  statements  and  estimates,  from 
which  it  appears  that  the  rate  of  assessment  of  the  shares  of 
the  Exchange  Bank,  in  proportion  to  their  actual  value,  was 
77  per  cent.^  and  of  the  two  State  banks  100  per  cent,  and  35 
per  cent.y  respectively,  one  State  bank  being  assessed  at  a  less^ 
and  the  other  at  a  greater  rate.  All  of  the  national  banks 
were  assessed  at  a  less  rate  than  one  of  the  State  banks,  the 
Albany  County  Bank,  and  at  a  greater  rate  than  the  other,  the 
Mechanics'  and  Farmers'  Bank. 

The  assessment  of  bank  shares  at  par,  is,  in  the  circum- 
stances developed  here,  not  only  unequal  and  inequitable,  but 
unnecessary  and  indefensible.  And  yet,  even  though  a  more 
perfect  system  were  devised,  it  would  be  impossible  to  main- 
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^dn  it  long,  if  the  contention  of  the  plaintiff  is  correct.  Where 
tne  shares  have  no  market  value,  there  being  no  sales,  where 
bank  officials,  who  have  the  best  means  of  observation,  are 
reticent,  where  intelligent  men  differ  widely  in  their  estimates, 
how  are  the  taxing  officers  to  ascertain  the  trne,  the  actual, 
the  exact  value  of  bank  stock  ?  Even  thongh  sales  are  nu- 
merous and  open,  no  safe  criterion  is  furnished.  A  recent 
instance  is  recalled,  where  the  shares  of  a  national  bank  were 
eagerly  purchased  at  175,  thongh  at  the  time  the  bank  was  in- 
solvent, its  failure  occurring  but  a  few  weeks  later.  But,  the 
ineritable  deduction  from  the  argument  of  the  plaintiff  would 
seem  to  be,  that,  if  the  system  is  imperfect,  if  it  results  in 
placing  a  higher  tax,  even  though  the  difference  be  infinites! 
mal,  upon  his  shares-than  upon  the  shares  of  a  few  other  stock- 
holders. State  and  national,  the  rule  which  produces  this  result 
is  radically  vicious,  an  infraction  of  the  Act  of  Congress,  and 
void,  everywhere  and  at  all  times.  If  this  be  true,  taxation  of 
national  bank  shares  must  cease,  for,  there  must  always  be  a 
system  of  assessment,  and  it  must  be  fallible  and  full  of  im- 
perfections. It  is  thought  that  the  law  does  not  require  such 
absolute  accuracy.  If  there  are  hardships,  do  they  not  fall  on 
State  and  national  banks  alike  ?  If  errors  are  to  be  corrected 
should  itjiiot  be  done  in  the  manner  pointed  out  by  the  State 
statutes,  or,  if  relief  is  there  refused,  by  the  selection  of  better 
and  more  competent  men  to  act  as  assessors  ?  After  the  bud- 
gets have  been  made  up,  and  the  taxes  levied  and  paid,  it  is 
too  late  to  take  advantage  of  what,  in  its  legal  aspect,  is  little 
more  than  a  mistake  of  judgment  on  the  part  of  officers 
charged  with  judicial  functions.  This  would  seem  to  be  so  in 
any  case,  and  especially  where  it  is  sought  to  recover,  not  the 
•xcess  alleged  to  be  illegal,  but  the  whole  amount  of  the 
tax. 

It  was  the  intention  of  Congress  to "  prevent  the  State,  by 
hostile  legislation,  and  the  taxing  officers  by  a  hostile  rule, 
from  discriminating  against  national  banks.  But,  was  the  law 
intended  to  apply  where  all  bank  shares,  State  and  national, 
are  placed  on  a  common  level  ?    It  is  thought  not.    While  the 
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administration  of  the  law  depends  upon  human  agency,  ther^ 
necessarily  must  be  imperfections  and  nnjust  discriminations. 
Assessments  are  made  by  men  residing  in  different  localities 
and  entertaining  opinions  regarding  property  totally  at  vari- 
ance with  each  other.  While  this  is  so,  and  it  most  be  so 
always,  it  will  be  found  impossible  to  devise  a  system  of  taxa^ 
tion  which  is  absolutely  equitable  and  fair,  which  is  entirely 
free  from  partialities  and  mistakes.  To  use  the  language  of 
Mr.  Justice  Miller,  in  State  Railroad  Tax  Cases^  (92  CT.  iSl, 
612  :)  "  Perfect  equality  and  perfect  uniformity  of  taxation,  as 
regards  individuals  or  corporations,  or  the  different  classes  of 
property  subject  to  taxation,  is  a  dream  unrealized.  *  »  ♦ 
But  the  most  complete  system  which  can  be  devised  must, 
when  we  consider  the  immense  variety  of  subjects  which  it 
necessarily  embraces,  be  imperfect.  *  ♦  »  The  result 
must  inevitably  partake  largely  of  the  imperfection  of  human 
nature  and  of  the  evidence  on  which  human  judgment  is 
founded." 

No  authority  has  been  cited,  and  it  is  thought  none  can  be 
found,  where  a  recovery  has  been  had  upon  facts  at  all  ap- 
proximating those  developed  here.  There  is  not  proof  suf- 
ficient to  induce  the  Court  to  say  that  the  assessment  was 
made  pursuant  to  a  uniform  rule  deliberately  adopted  by  the 
assessors  for  the  purpose  of  discriminating  against  the  shares 
of  national  banks.  There  is  no  proof  which  would  justify  a 
conclusion  that  the  taxing  ofiScers  habitually  and  intention- 
ally, or  by  an  obligatory  and  potential  rule,  assessed  the  shares 
in  question  higher  in  proportion  to  their  actual  value  than 
other  moneyed  capital  generally.  It  follows,  therefore,  that 
the  plaintiff  is  entitled  to  judgment  on  the  fourth  count,  and 
the  defendants  on  all  the  other  counts. 

Matthew  Hale,  for  the  plaintiff. 

Rufu8  W.  Pechham  and  Simon  W.  RosendaUy  for  the  de- 
fendants. 
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Gboboe  W.  Habsib  and  anotheb 

vs. 
The  BLanovbe  National  Bank. 

Before  Noyember  29tb,  H.  owned  a  note  made  by  L.,  of  New  Orleans.  On  that 
day,  the  note  was  sold  by  a  note  broker,  of  New  York,  to  N.  Prior  to  that 
time,  on  that  day,  on  ah  attachment  against  L.,  in  New  Orleans,  issued  in  a 
snit  on  a  debt  due  ex  contractu,  on  the  groand  that  L.  was  disposing  of  his 
property  with  intent  to  defraud  his  creditors,  the  sheriff  seized  the  goods  of 
L.  and  closed  his  store,  and  foar  days  afterwards  his  notes  went  to  protest, 
and  it  did  not  appear  that  he  resamed  business  thereafter.  The  money  paid 
by  N.  to  the  note  broker  for  the  note  haviiig  been  paid  into  Court,  it  was  held 
that  N.,  and  not  H.,  was  entitled  to  the  money. 

(Before  Cozx,  J.,  Southern  District  of  New  York,  March  8th,  1888.) 

CoxE,  J.  Prior  to  November  29th,  1881,  the  plaintiffs 
were  the  owners  of  a  promissory  note,  for  $1,508  28,  made  by 
Levi  &  Company,  of  New  Orleans.  On  that  day,  and  after 
eleven  o'clock  a.  m.,  the  note  was  sold  by  Hess,  Brothers,  note 
brokers,  of  New  York,  to  the  defendant.  On  the  same  day, 
and  at  about  half  past  ten  o'clock  a.  m.,  New  York  time,  an 
attachment  was  issued  against  Levi  &  Company,  in  a  salt  com- 
menced by  local  creditors,  upon  a  demand  for  $5,035,  $2,500 
becoming  dne  November  26th,  and  the  balance  December 
13th,  1881.  The  establishment  of  Levi  &  Company  was 
seized  and  closed  by  the  sheriff.  The  firm,  however,  consid- 
ered themselves  in  business,  and  did,  in  fact,  continue  to  draw 
checks  and  collect  bills,  outside  of  the  store,  until  December 
2d,  when  their  first  note  went  to  protest.  Hess,  Brothers,  hav- 
ing paid  the  money  into  Court,  the  question  to  be  determined 
is,  whether  the  plaintiffs  or  the  defendant,  all  parties  being  ig- 
norant of  the  attachment  and  acting  in  good  faith,  should  bear 
the  loss. 

A  somewhat  careful  examination  has  failed  to  discover  an 
adjudication  clearly  and  unequivocally  sustaining  the  position 
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<»ntended  for  by  the  plaintiflb,  the  facts  being  similar  to  those 
developed  here.  The  abnost  nnbroken  line  of  anthority  seems 
to  establish  the  doctrine,  that,  if  bills  of  a  broken  bank,  or  the 
notes  of  a  party  who  has  previously  failed,  are  tnmsfeiml  in 
payment  of  a  debt,  both  parties  being  ignorant  of  the  failnre 
and  innooent  of  fraud,  the  creditor  may  repudiate  the  pay- 
ment, upon  a  tender  or  return  of  the  dishonored  note,  and 
recover  the  amount  due.  It  is  a  mutual  mistake  of  fact 
{Lighlbody  y.  Ontario  Bankj  11  Wend.^  9 ;  Ontario  Bank  v. 
Lighibody,  13  Wend.^  101 ;  Tcung  v.  Adams^  6  J/im.,  182; 
Thomas  v.  Todd,  6  HiUy  340;  HarleyY.  Thornton^  9  HiUy 
{8.  C.,)  509;  Fogg  v.  Samyer,  9  If.  H.,  365;  WestfM  v. 
Braley,  10  Ohio  St.,  188 ;  Roberts  v.  Fisher,  43  N.  T.,  159 ; 
Baldwin  v.  Van  Deusen,  3Y  N.  T.^  489 ;  Houghton  v.  Adams, 
18  Barb.,  545 ;  Townsends  v.  Bank  of  Jiacine,  1  Wis.,  185 ; 
Zeger  v.  Bonnaffe,  2  Barb.,  475 ;  Stewart  v.  Orois,  47  How. 
Pr.,  518.)  It  is  true,  that,  in  many  of  these  cases,  the  debased 
or  worthless  paper  was  given  in  payment  of  a  pre-existing 
debt,  while  in  the  case  at  bar  the  delivery  was  the  result  of  a 
bargain  and  sale.  In  the  former  circumstances,  an  obligation 
existed  to  pay  the  debt  in  money,  in  coin ;  in  the  latter  the 
vendor  was  simply  required  to  transfer  the  note,  the  note  of  a 
live  and  not  of  a  defunct  copartnership.  In  this  respect  the 
cases  differ,  and  this  element  of  strength  is  wanting  in  the 
defendant's  argument.  And  yet,  upon  an  analysis  of  the 
reason  upon  which  these  decisions  are  based,  viz.,  mutual 
mistake,  it  is  not  easy  to  discover  any  difference  in  principle. 
The  plaintiffis  supposed  that  they  were  selling  solvent  paper, 
the  defendant  supposed  that  it  was  purchasing  such  paper, 
and  payment  was  made  on  this  supposition.  Both  parties 
were  mistaken.  While  the  note  was  yet  in  the  possession  of 
the  plaintiffs,  and  owned  by  them,  it  became  worthless,  or 
greatly  impaired  in  value.  Both  parties  being  honestly  in 
error,  why,  upon  principle,  should  not  the  defendant  have  the 
same  right  to  rescind  that  the,  plaintiffs  would  have  had  the 
note  been  paid  for,  the  day  following,  in  the  bills  of  an  insolv- 
ent bank?     But,  in  some  of  the  authorities  cited,  the  last 
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three,  for  instance,  the  distinction  referred  to  does  not  exist, 
and  the  facts  closely  approximate  those  existing  here. 

The  plaintiffs  contend,  farther,  that  the  levying  of  the 
attachment  did  not,  in  contemplation  of  the  law,  amount  to  a 
faUare  on  the  part  of  the  makers  of  the  note,  neither  was  it 
evidence  of  insolvency.  It  is  thought  that  this  position  is  not 
tenable.  The  attachment  was  granted  in  a  suit  ex  contractu^ 
upon  a  debt  then  due,  on  the  ground  that  Levi  &  Company 
were  disposing  of  their  property  with  intent  to  defraud  their 
creditors.  The  sheriff  took  possession  of  their  establishment, 
seized  their  entire  stock,  and  turned  them  into  the  street. 
Four  days  afterwards  their  notes  went  to  protest,  and  there  is 
no  evidence  that  they  resumed  business  thereafter.  If  the 
firm  was  not  legally  extinct,  it  certainly  was  stricken  with  a 
commercial  paralysis.  It  was  unable  to  meet  its  obligations 
as  they  fell  due;  it  suffered  its  property  to  be  taken  on  a 
charge  of  fraud,  which  was  not  denied ;  it  was  legally,  if  not 
actually,  insolvent.  (  Webb  v.  Sachsy  15  iT.  B.  JR.,  168 ;  In  re 
Hauck,  17  N.  B.  R.,  158 ;  Harrison  v.  McLaren,  10  N.  B. 
li,,  244;  In  re  Ryan,  2  Sawyer,  411.) 

The  case  of  Otis  v.  Cullum,  (92  IT.  S.,  447,)  relied  on  by 
the  plaintiffs,  can  hardly  be  regarded  as  controlling.  There 
was,  in  that  case,  no  mistake  of  fact.  If  a  mistake  existed  it 
was  one  of  law.  After  the  purchase  of  the  bonds  the  Courts 
decided  that  the  law  did  not  authorize  their  issue.  There  was 
no  guaranty,  express  or  implied,  that  the  law  was  constitu- 
tional. The  plaintiff  knew  the  facts,  and  chose  to  take  the 
risk  of  the  bonds  being  subsequently  declared  invalid.  In 
precisely  the  same  manner  the  defendant  hero  took  the  risk  of 
all  subsequent  infirmities. 

The  questions  in  this  action  are  by  no  means  free  from 
perplexities  and  doubt.  The  weight  of  authority,  however, 
fleems  to  uphold  the  positions  taken  by  the  defendant.  It 
follows,  that  judgment  should  be  entered  awarding  the  money 
in  Court  to  the  defendant. 


James  S,  Steams,  for  the  plaintiffs. 

Thomas  8.  Moore,  iot  the  defendant. 
Vol.  XXI.— 17 
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Phillips  Hill  vs.  The  National  Bane  of  Baebs. 

Under  g  6,198  of  the  Reyised  Statotee,  a  person  who  has  paid  to  a  national 
bank  more  than  legal  interest  is  entitled  to  recoyer  back  twice  the  amo«mt  of 
the  entire  interest  actually  paid. 

(Before  Wbexlib,  J.,  VermoDt,  March  12th,  1883.) 

Whbelbe,  J.  This  action  is  brought  upon  the  second 
clause  of  section  5,198  of  the  Bevised  Statutes  of  the  United 
States,  to  recover  back  twice  the  amount  of  illegal  interest 
paid.  The  lawful  rate  here  is  six  per  cent^  and  the  plaintiff 
paid  eight.  The. only  question  made  is,  whether  the  plaintiff 
is  entitled  to  recover  the  whole  amount  of  the  interest  so  paid, 
or  only  twice  the  amount  in  excess  of  the  legal  rate  paid. 
The  whole  section  must  be  read  together  to  ascertain  the 
meaning  of  this  clause.  The  first  clause  provides  that  the 
taking,  receiving,  reserving,  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  law  shall  be  deemed  a  forfeiture  of 
the  entire  interest.  Here  there  is  no  distinction  of  the  excess 
of  the  legal  rate  over  the  rest.  Then  the  clause  in  question 
proceeds  to  provide  that,  in  case  the  greater  rate  of  interest  has* 
been  paid,  the  person  by  whom  it  has  been  paid  may  recover 
back  twice  the  amount  of  the  interest  thus  paid.  The  contin- 
uing the  exaction  till  it  had  accomplished  the  payment  of  the 
amount  exacted  is  a  greater  offence  than  the  mere  stipulating 
for  the  payment,  and  would  be  treated  with  the  greater  sever- 
ity. The  first  clause  seems  to  be  intended  for  the  punishment 
of  the  latter  offence,  aod  the  second  for  that  of  the  former. 
The  greater  rate  in  the  second  clause  is  the  same  as  a  rate  of 
interest  greater  in  the  first ;  and  the  amount  of  the  interest 
thus  paid  in  the  second  is  the  same  entire  interest  mentioned 
in  the.  first.  The  difference  between  the  offences  is  the  differ- 
ence between  exacting  an  agreetnent  to  pay  and  exactine^  act- 
ual payment;  and  the  difference  between  the  consequences 
imposed  is  the  liability  to  lose  once  the  interest  in  the  former 
case  and  twice  the  interest  in  the  latter.    This  is  in  accord- 
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ance  with  the  great  current  of  authorities.  {Crocker  v.  Bank, 
4  DHim^  858 ;  Bank  v.  Davisy  8  Bias.^  100 ;  Bank  v.  Moore, 
2  Bond,  174 ;  Brovm  v.  B(mk,  72  Pa,,  209 ;  Bank  v.  Kav- 
manyy  Pa.,  12  Reporter,  640;  C>a^«  v.  Bank,  100  271  /S., 
239.) 

Brovm  v.  Bank,  (72  Pa.,  209,)  is  relied  upon  as  an  au- 
thority for  the  defendant,  and  the  head-note  to  the  case  in  the 
reports  indicates  it  to, be  such.    An  examination  of  the  case 
at  lajge,  however,  shows  to  the  contrary.    The  question  there 
was,  whether  the  plaintiflE  in  error  had  the  right  to  set  off,  in 
a  suit  by  the  defendant  in  error  against  him  on  notes,  double 
the  amount  of,  or  the  simple  amount  of,  interest  at  an  iUegai 
rate,  paid  on  previous  notes,  instead  of  the  excess  over  the 
l^al  rate,  allowed  by  the  Court  below.    The  decision  seems 
to  have  been  that  he  could  not,  on  the  ground  that  double  the 
amount  paid  at  greater  than  the  legal  rate  could  only  be 
reached  by  the  action  provided  for  to  recover  it ;  and  that  the 
forfeiture  of  the  entire  amount  stipulated  for  at  a  greater  than 
the  legal  rate  could  be  availed  of  only  in  defence  to  an  action 
for  the  principal.    Sharswood,  J.,  in  delivering  the  opinion 
of  the  Court,  said :  "  For  if,  on  payment,  simple  interest  is 
forfeited,  why  not  also  provide  for  its  recovery  back  by  action, 
as  well  as  for  the  penalty  of  double  the  amount  ?    Nothing 
would  have  been  easier  than  to  have  expressed  the  intention 
that  the  entire  amount  should  be  recovered  back  in  all  cases, 
but  double  the  amount  only  by  an  action  instituted  within  two 
years."    "  There  may  be  good  reasons  for  this  if  it  was  the 
intention  of  Congress  to  give  the  bank  a  locus  penitenticB,  sO 
far  as  the  penalty  of  double  the  amount  was  concerned,  and 
allow  them  to  save  it  by  not  actually  taking  it  upon  the  ma- 
turity and  payment  of  the  debt."    The  case  is  in  accordance 
with  the  subsequent  decision  of  the  same  Court,  directly  upon 
the  question  in  this  case,  in  the  Reporter.     The  construction 
contended  for  would  make  the  consequences  of  agreeing  to 
take  greater  than  the  actual  taking,  in  most  cases,  for,  the  loss 
of  the  entire  interest  would  be  greater  than  the  loss  of  twice 
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the  excess,  unless  the  excess  should  equal  or  exceed  half  the 
rate  stipulated  for,  which  would  not  be  usual. 

In  every  view,  the  plaintiff  seems,  by  law,  to  be  entitled  to 
recover  double  the  amount  of  interest  actually  paid,  in  this 
action. 

There  must  be  a  judgment  for  the  plaintiff,  for  $501  76 
damages. 


C.  W.  Porter^  for  the  plaintiff. 
E.  W.  Bishee^  for  the  defendant. 


The  Steam  Stone  Cdtteb  Company 

vs. 

Ghables  Sheldon,  John  A.  Sheldon,  Chables  H.  Sheldon 
AND  Chables  H.  Slason.     In  Equht. 

C,  in  a  suit  against  W.,  for  the  infringement  of  a  macfaioe  patent,  claimed  to 
recover  the  profits  of  the  mannfactare  and  sAle  by  W.  of  machines  sold  to  S. 
Such  profits  were  decreed.  In  the  decree  some  money  was  recoTcred  and 
real  estate  was  set  off,  on  ezecntion,  in  satisfaction  of  the  balanccL  In  a  suit 
by  C.  against  S.,  for  infringement  by  the  use  of  the  machines,  it  was  held  that 
there  was,  prima  facie,  a  satisfaction  of  the  decree,  and  that  there  ought  to  be 
no  injunction  against  S. 

(Before  Wheelkb,  J.,  Vermont,  March  12th,  1888.) 

Wheeleb,  J.  This  suit  is  brought  for  relief  against  in- 
fringement of  several  patents  owned  by  the  orator,  by  the  nse 
of  machines  embodying  the  patented  inventions,  bought  by 
the  defendants  of  the  Windsor  Manufacturing  Company,  with 
a  guaranty  of  the  right  to  use.  The  orator  brought  suit 
against  the  Windsor  Manufacturing  Company  for  infringe- 
ment of  the  same  patents,  and  claimed  to  recover  therefor  the 
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profits  on  these  sales  to  the  defendants  here.  To  this  the 
Windsor  Manufacturing  Company  objected,  on  account  of  the 
guaranty.  Upon  this  question  it  was  held,  that  the  liability 
on  the  guaranty  would  not  relieve  that  company  from  the  lia- 
bility to  account  for  the  profits  on  these  sales,  for  the  reason 
that,  after  a  recovery  and  satisfaction  clearly,  if  not  after  a  re- 
covery only,  for  those  profits,  the  right  to  use  those  machines 
would  have  passed  to  these  defendants,  so  that  they  would  not 
be  liable  to  the  orator  for  the  use  of  the  machines,  and  there 
would  be  no  liability  over  on  the  guaranty,  to  take  away  or  re- 
duce the  profits ;  and  a  decree  was  passed  for  the  recovery, 
among  other  things,  of  these  profits.  {Steam  Stone  Cutter  Co. 
V.  Windsor  Manufacturing  Co.,  17  Blotch/.  C.  C.  R.,  24.) 
The  orator  has  recovered  upon  that  decree  some  money,  and 
has  caused  real  estate  to  be  set  oS,  on  execution,  in  satisfac- 
tion of  the  balance.  Other  persons  claimed  the  real  estate  so 
set  off,  and  resisted  the  taking  of  possession  of  it  by  the 
orator,  and  suits  were  brought  by  the  orator  against  the  sev- 
eral claimants  of  the  land,  in  one  of  which  the  orator  has  re- 
covered one  parcel  of  the  land,  by  a  final  decree ;  and,  in  an- 
other, the  principal  one,  the  orator  has  obtained  a  decree  of 
this  Court  establishing  the  validity  of  the  title  by  the  levy, 
from  which  an  appeal  has  been  taken  to  the  Supreme  Court. 
The  defendants  now  move  for  a  dissolution  of  the  injunction 
restraining  the  use  of  the  machines  pending  the  litigation,  and 
the  cause  has  been  heard  upon  this  motion. 

The  defendants  insist,  that  the  mere  taking  a  decree  for 
the  profits  of  the  sale  was  a  ratification  of  the  sale,  and  made 
it  valid  to  pass  the  rights  of  the  orator  to  everything  covered 
by  it  belonging  to  the  ol*ator,  the  same  as  if  it  had  been  made 
by  the  orator.  The  orator  claims  that  only  actual  beneficial 
satisfaction  will  affect  the  right  to  follow  the  defendants  for 
their  infringement,  and  that  there  are,  or  may  be  found  to  be, 
damages  beyond  the  profits  of  the  sale,  resulting  from  the  use 
of  the  machines,  if  not  restrained,  and  that  the  orator  has  the 
right  to  a  continuance  of  the  injunction  to  prevent  such 
damage. 
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The  fnll  determination  of  all  these  qneetionB  does  not  ap- 
pear to  be  necessaiy  to  the  proper  diapodtion  of  this  motion. 
The  patented  inventiona  were  property  of  the  orator.  When 
the  Windsor  Mannf  acturing  Company  sold  machines  embody- 
ing these  inventions  to  the  defendants  for  nse,  it  invaded  the 
orator's  rights  and  converted  the  orator's  property  to  its  own 
nse.  These  acts  were  tortious,  and  an  action  wonld  lie  for 
these  wrongs.  As  that  company  received  money  for  the 
orator's  property,  the  orator  conld  waive  the  tort  and  sue  in 
assumpsit  for  the  money,  or,  what  is  the  same  in  effect,  pro- 
ceed for  an  account  of  the  money  received.  In  an  action  or 
proceeding  for  the  money,  the  measure  of  damages  would  be 
the  amount  of  money  received,  not  the  amount  of  damage 
done,  and  all  right  of  recovery  beyond  that  would  be  waived. 
This  is  the  effect  of  waiving  the  tort.  The  recovery  of  satis- 
faction in  either  form  would  pass  the  right  to  that  for  which 
satisfaction  was  had,  and  there  could  be  no  damage  beyond. 
Upon  these  principles,  which  are  elementary,  when  the  orator 
has  recovered  and  received  satisfaction  for  the  tort  committed 
by  the  sale  and  conversion  of  so  much  of  its  property,  its  title 
to  so  much  of  its  property  will  have  passed,  and  no  damages 
could  accrue  to  it  on  account  of  further  use  of  that  property. 
By  the  satisfaction  the  machines  would  be  freed  fromi  the 
orator's  monopoly.  The  levy  upon  and  set  off  of  the  real 
estate  is,  prima  facie^  a  satisfaction  of  the  decree ;  therefore, 
the  machines  ^re^  prima  fade^  free.  The  defendants,  as  the 
case  now  stands,  hx^e^  prima  faciei  the  right  to  have  the  in- 
junction dissolved.  If  this  right  is  varied  by  further  devel- 
opments, or  different  results,  compensation  can  be  made  to 
the  orator,  in  the  accounting,  ivith  less  danger  of  injustice 
than  the  continuance  of  the  injunction  would  involve. 

The  motion  is  granted  and  the  injunction  is  dissolved. 


Aldace  F.  Walker^  for  the  plaintiff. 
Walter  C.  Ihmton^  for  the  defendants. 
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The  FsANooNiiu 

A  canal  boat  in  tow  of  a  tog  was  sunk  by  a  collision  with  a  steamer.  The 
owner  of  the  canal  boat  sned  the  steamer  in  tmn,  in  Admiralty.  AltKongh 
the  tog  was  in  fault,  the  steamer  being  found  in  fault  also,  it  was  held  that 
the  entire  damage  could  be  recoyered  against  the  steamer. 

The  steamer  was  held  in  fault  in  permitting  a  situation  to  exist  which  was  so 
hacardous  that  an  error  of  judgment  on  her  part  or  that  of  the  tug  might 
prove  fatal. 

It  was  not  the  duty  of  the  libellant  to  raise  his  boat,  if  practicable,  after  she 
sank,  it  being  highly  probable  that  such  an  attempt  would  only  subject  him 
to  an  additional  loss. 

(Before  Wallacb,  J.,  Southern  District  of  New  York,  March  18th,  1888.) 

This  was  a  libel  in  rem^  filed  in  the  District  Oourt^  bj  the 
owner  of  the  canal  boat  Hope,  to  recover  for  the  loss  of  the 
boat  and  her  cargo,  through  a  collision  between  her  and  the 
steamer  Franconia.  After  a  decree  for  the  libellant,  the 
elaimant  appealed  to  this  Court.  This  Court  found  the  fol- 
lowing facts :  ^^  The  canal  boat,  carrying  a  cargo  of  coal,  was 
in  tow  of  the  tug  Markle,  and  was  lashed  to  her  side.  The 
tug  was  a  small  vessel,  and  the  canal  boat  projected  beyond 
the  tug's  bow  some  30  feet.  The  collision  took  place  in  the 
East  river,  just  above  Hell  Gate,  off  Ward's  Island,  about  300 
feet  from  shore,  at  a  point  nearly  abreast  the  Inebriate  Asylum. 
The  tug  and  tow  were  bound  eastward,  and  the  Franconia 
was  coming  from  the  eastward.  The  tug  and  tow  were  going 
with  the  tide,  which  was  running  about  four  miles  an  hour, 
4ind  the  tug  was  making,  with  the  tide,  six  miles  an  hour. 
She  rounded  Negro  Point  at  the  time  the  steamer  Franconia, 
on  a  southwest  course,  had  passed  Sunken  Meadow  aftid  was 
opposite  the  northeast  point  of  Ward's  Island.  The  steamer 
was  making  about  six  miles  an  hour,  against  the  tide.  The 
two  vessels  should  have  seen  each  other  half  a  mile  ofi,  from 
their  relative  positions.  Both  had  their  lights  burning  and  in 
proper  order,  but,  irrespective  of  the  lights,  although  it  was 
still  dusk,  it  was  light  enough  for  the  vessels  to  see  each  other, 
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being  just  before  day-break.  The  navigable  channel  is  over 
200  yards  wide  at  the  narrowest  point  between  Negro  Point 
and  Sunken  Meadow.  The  tug,  when  she  ronnded  the  Pointy 
kept  over  towards  the  Long  Island  shore,  and  was  westward 
of  the  middle  of  the  channel.  The  steamer  was  eastward  of 
the  middle  of  the  channel.  The  vessels  were  on  courses  prob- 
ably not  much  more  than  100  feet  apart,  the  Franconia's  course 
being  on  the  port  side  of  the  tug.  Whether  the  vessels  ob- 
served each  other  until  they  were  within  three-eighths  of  a 
mile  or  less,  is  not  clear,  but  each  did  see  the  other  when  that 
distance  apart.  The  man  at  the  tug's  wheel  says  that  he  saw 
both  lights  of  the  Franconia  at  the  same  time,  while,  on  the 
part  of  the  Franconia,  the  testimony  is  that,  when  first  seen,, 
the  red  light  of  the  tug  was  a  point  or  two  on  the  Franconia's 
port  bow.  The  wheelman  of  the  tug  wanted  to  pass  on  the 
starboard  side  of  the  steamer,  thinking  the  tug  could  better 
control  her  tow  on  that  side,  and,  as  soon  as  he  discovered  the 
Franconia,  blew  two  whistles,  and,  without  getting  a  reply,, 
starboarded  his  wheel  and  headed  for  the  Ward's  Island  side 
of  the  channel.  The  Franconia  did  not  hear  this  signal, 
though  her  mate  and  master  were  in  the  pilot  house,  and  two 
men  were  stationed  forward  on  the  lookout,  but  kept  her 
course.  The  men  of  the  Franconia  were,  doubtless,  somewhat 
occupied  in  observing  the  schooner  Duryea,  which  was  about 
100  yards  in  advance  of  the  Markle,  bound  eastward,  running- 
on  a  northeast  course,  and  was  on  the  port  quarter  of  the 
Markle.  She  evidently  wanted  to  pass  inside  the  Franconia, 
and  the  latter  starboarded  slightly  to  give  the  schooner  a  wider 
berth,  passed  her  on  her  starboard  side,  and  ported  again  ta 
recover  her  own  course.  At  this  point  of  time  the  tug,  which 
had  kept  on  under  her  starboard  wheel,  and  had  been  swing- 
ing over  towards  the  Ward's  Island  shore,  put  her  wheel  hard- 
anstarboard  and  blew  two  whistles.  The  vessels  were  then  not 
more  than  800  feet  apart.  The  tug  was  heading  sharply 
across  the  steamer^s  bow.  The  steamer  responded  with  a  sin- 
gle blast  of  her  whistle,  and  then  immediately  reversed  her 
engines,  but  struck  the  tug  on  the  starboard  bow  near  the 
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Btem,  and  then  the  tow,  parting  their  fastenings  and  injuring 
both,  so  that  they  sank  within  fifteen  minutes.  She  had  a 
double  engine  and  readily  obeyed  her  helm,  and,  at  her  ordi- 
nary speed,  could  reverse  and  avoid  a  collision,  by  proper  ex- 
ertion, when  300  feet  distaijt.  Against  the  tide,  she  could 
have  completely  reversed  ivithin  250  feet.  The  Franconia 
proceeded  on  her  way  without  stopping  to  render  assistance. 
The  crew  of  the  tug  and  tow  were  rescued  by  the  boat  of  the 
schooner  Duryea.  The  value  of  the  Hope,  her  furniture, 
cargo,  and  freight  money,  with  interest  to  the  time  of  the 
decree  in  the  District  Court,  amounted  to  the  sum  of 
$2,829  83. " 

EdtDOflrd  D.  McCarthy^  for  the  libellant 

FranJdva  A.  Wilcox^  for  the  claimant. 

Wallace,  J.  If  there  was  any  fault  on  the  part  of  the 
Franconia  which  contributed  to  the  injury  of  the  libellan4'& 
boat,  the  libellant,  as  the  owner  of  the  tow  and  innocent  of 
fault,  is  entitled  to  pursue  the  Franconia.  Assuming  that  the 
tug  was  primarily  responsible  for  bringing  about  the  situation 
in  which  the  colUsion  took  place,  the  steamer  must,  neverthe- 
less, respond  to  the  libellant  for  the  damages  he  sustained,  if 
the  exercise  of  due  care  upon  her  part  would  have  prevented 
the  ultimate  consequences.  At  law,  the  party  injured  by  the 
concurring  negligent  acts  of  two  or  more  wrongdoers  may  pro- 
ceed against  all  of  them  jointly,  or  any  one  of  them  severally, 
and  recover  his  entire  damages;  and,  as  to  an  innocent  tow, 
or  as  to  cargo  not  owned  by  one  of  the  two  offending  vessels, 
the  same  right  exists  in  Admiralty,  and  an  apportionment  of 
the  loss,  on  principles  of  Admiralty,  between  the  offending 
vessels,  will  not  be  made,  but  the  owner  of  the  tow  or  the 
cargo  may  resort  to  either  or  both  of  the  offenders  for  his 
whole  loss.  (TJie  Adas^  93  U.  S.^  302;  The  Alabama  and 
The  Oamecocky  92  U.  &,  696.) 
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There  was  no  poBsible  ezcnse  for  the  collision  here.  Both 
the  tng  and  the  steamer  shonld  have  seen  each  other,  and 
regulated  their  conduct  in  view  of  the  situation,  when  they 
were  half  a  nule  apart.  They  were  in  a  dangerous  channel, 
with  a  strong  tide,  but  had  abundant  room  and  opportunity  to 
avoid  a  hazardous  conjuncture,  ^hey  did  see  each  other  at  a 
time  when  it  was  sufficiently  light  to  observe  each  other's 
movements  accurately,  when  they  were  three- eighths  of  a  mile 
apart,  if  not  further.  That  the  tug  was  in  fault,  and  repre- 
hensibly  so,  in  making  for  the  starboard  of  the  steamer,  con- 
trary to  the  usual  custom  of  navigation  of  the  river,  and  with- 
out waiting  for  the  steamer's  assenting  signal  to  such  a  course, 
cannot  be  doubted,  and  is  not  seriously  disputed.  But  the 
proofs  are  cogent,  that  the  tug  made  for  the  steamer's  starboard 
and  maintained  this  course  from  the  time  she  gave  the  first 
two  blasts  of  her  whistle,  and  when  the  vessels  were  at  least  a 
quarter  of  a  mile  apart.  As  the  steamer  then  had  ample  time 
and  room  to  avoid  collision,  if  she  had  noticed  the  tug's 
movements,  it  must  follow  that  she  was  culpable,  unless  there 
was  a  later  and  sudden  change  on  the  part  of  the  tug,  which 
the  steamer  had  no  reason  to  anticipate,  and  when  it  was  too 
late  for  the  steamer  to  act  judiciously.  It  was  peculiarly  the 
duty  of  the  steamer  to  be  vigilant,  as  she  was  proceeding 
against  the  tide,  and  her  movements  could  be  more  readily 
<5ontrolled  thair  could  those  of  the  tug.  {The  Oalatea^  92 
U.  S.J  439.)  The  proofs  do  not  show  such  a  sudden  change 
of  course  on  the  part  of  the  tug.  That  she  put  her  wheel 
hard-a-starboard  when  within  300  feet  of  the  steamer,  suppos- 
ing a  collision  to  be  otherwise  unavoidable,  and  thereby  threw 
herself  more  directly  across  the  steamer's  bow,  is  true.  Pos- 
sibly, if  she  had  not  done  this,  there  would  not  have  been  a 
collision.  But  the  steamer,  as  well  as  the  tug,  was  in  fault  for 
permitting  a  situation  to  exist  which  was  so  hazardous  that  an 
error  of  judgment  on  the  part  of  either  vessel  might  prove 
fatal.  The  truth,  probably,  is,  that  the  steamer  saw  the  tug 
first,  after  the  latter  rounded  the  Point,  and  before  she  con- 
•duded  to  go  to  the  steamer's  starboard ;  that  the  steamer  re- 
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lied  upon  the  tug's  observance  of  the  nsoal  custom  of  keeping 
to  the  right,  when  meeting  a  steamer  at  that  part  of  the  river, 
on  the  flood  tide,  also  upon  the  observance  of  the  rules  of  the 
Supervising  Inspectors,  which  enjoined  that  duty  upon  her  in 
the  absence  of  signals  given  and  responded  to  to  the  contrary ; 
and  that,  relying  upon  this  conduct  on  the  part  of  the  tug,  and 
assuming,  from  the  tug's  position,  that  she  did  not  require 
special  observation,  the  steamer's  attention  was  directed  to  the 
schooner  Duryea,  until,  passing  that  vessel,  her  attention  was 
again  directed  to  the  tug,  when  it  was  too  late  for  cool  action 
and  careful  judgment  on  the  part  of  either  the  tug  or  the 
steamer..  This  theory  is  cogently  enforced  by  the  fact  that 
the  steamer  did  not  hear  the  signals  of  the  tug  when  the  latter 
first  concluded  to  pass  on  the  steamer's  starboard — signals 
which  certainly  were  given,  and  which  the  steamer  ought  to 
have  heard.  If,  when  she  ported,  while  passing  the  Duryea, 
to  regain  her  former  course,  the  steamer  had  observed  the  tug 
with  care,  and  had  starboaitied,  the  collision  might  have  been 
avoided.  Not  having  done  this,  although  the  collision  might 
not  have  taken  place  without  the  tug's  further  error,  the 
steamer  was  in  fault,  because  she  assisted  in  bringing  about  a 
critical  situation  in  which  an  error  of  judgment  on  the  part  of 
either  vessel  might  be  expected,  and  could  not  be  repaired. 

Sesting  the  decision  of  the  case  upon  this  view  of  the 
facts,  it  is  unnecessary  to  inquire  whether  there  was  further 
fault  on  the  part  of  the  steamer,  which  contributed  to  the 
collision.  As  the  tug  was  grossly  in  fault,  if  this  were  a  con- 
troversy between  her  and  the  steamer,  she  would  be  held 
rigidly  to  the  rule  requiring  a  vessel  guilty  of  negligence  to 
show  affirmatively  that  the  collision  was  not  the  consequence 
of  her  own  negligence.  The  libeUant,  however,  occupies  the 
position  of  a  stranger  to  the  tug,  and  it  suffices  if  he  shows 
that  the  conduct  of  the  steamer  contributed  to  his  loss. 

There  is  no  merit  in  the  point  made  by  the  appellant,  that 
it  was  the  duty  of  the  libeUant  to  raise  his  boat,  if  practicable, 
after  she  sank,  and  that,  not»having  done  so,  he  cannot  recover 
upon  the  theory  of  a  total  loss  of  boat  and  cai^o.    There  is  no 
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peculiar  state  of  facts  disclosed  by  the  proofs,  to  impose  on 
the  libellant  the  duty  of  an  attempt  to  raise  the  boat  and 
cargo.  At  the  place  where  the  boat  sank  the  water  was  so 
deep,  and  the  current  so  swift,  that  it  was  highly  probable 
that  such  an  attempt  would  only  subject  the  libellant  to  an 
additional  loss.  It  is  not  generally  incumbent  upon  the  owner, 
when  his  vessel  has  been  sunk  by  a  collision,  to  go  to  any  ex- 
pense whatever  for  the  purpose  of  raising  her,  {The  Cclum- 
hus,  3  W,  Rob.^  158 ;)  and  the  facts  here  do  not  present  an  ^ 
exceptional  case. 

The  decree  of  the  District  Court  is  affirmed,  with  interest 
upon  the  damages,  and  costs. 


The  India. 

A  foreign  steamer,  owned  in  Hamburg,  and  chartered  by  her  owner  to  H.,  was 
supplied  by  B.,  at  Philadelphia,  with  coal  for  a  voyage  for  H.,  on  the  order  of 
W.,  who  was  .the  agent  thereof  H.  The  steamer  was  in  the  possession  of  H. 
and  her  master  was  under  the  orders  of  H.  B.  relied,  in  part,  on  the  credit 
of  the  yessel :  Hdd,  that  the  vessel  was  liable,  tn  rem^  for  the  price  of  the  coal. 

(Before  WiiLLACE,  J.,  Southern  District  of  New  York,  March  16th,  1S88.) 

Tms  was  a  libel  in  rem^  filed  in  the  District  Court.  After 
a  decree  for  the  libellants,  (16  Fed.  Rep.,  262,)  the  claimants 
appealed  to  this  Court. 

Franklin  A.  Wilcox,  for  the  libellants. 

Lorenzo  UUo,  for  the  claimant. 

Wallace,  J.  The  libellants  supplied  the  steamship  with 
coal  at  the  port  of  Philadelphia,  upon  the  order  of  S.  Morris 
Wain  &  Co.,  who  were  the  ageq^  at  that  place  of  Huser, 
Watson  &  Co.,  of  New  York  city.    The  steamer  was  a  foreign 
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vessel,  owned  in  Hamburg,  but  had  been  chartered  by  the 
owner  to  Hnser,  Watson  &  Co.,  for  service  between  the 
United  States  and  Brazil.  The  steamer  required  the  coal 
for  an  intended  voyage  for  the  charterers.  She  was  in  the 
possession  and  under  the  control  of  the  charterers,  and  the 
master  was,  by  the  terms  of  the  charter-party,  under  the 
orders  and  directions  of  the  charterers,  as  regarded  employ- 
ment and  agency.  The  libellants  did  not  rely  exclusively 
upon  the  credit  of  S.  Morris  Wain  &  Co.,  or  of  the  char- 
terers, in  furnishing  the  supplies,  but  relied,  in  part,  upon  the 
credit  of  the  vessel. 

Unless  the  charterers  were  the  owners  of  the  vessel  for  the 
voyage,  and  in  that  capacity  were  competent  to  bind  the  ves- 
sel to  a  lien  in  favor  of  the  libellants,  the  suit  cannot  be 
maintained.  S.  Morris  Wain  &  Co.  were  not,  in  fact,  the 
agents  of  the  general  owner ;  and,  irrespective  of  testimony 
introduced  for  the  first  time  upon  this  appeal,  indicating 
that  the  libellants  had  reason  to  know  that  Wain  &  Co.  were 
acting  for  the  charterers,  there  was  enough  in  the  circum- 
stances to  require  the  libellants  to  ascertain  whether  Wain 
&  Co.  were  authorized  to  represent  the  general  owner,  before 
dealing  with  them  upon  such  an  assumption. 

The  affirmance  of  the  decree  of  the  District  Court  may  be 
satisfactorily  placed  upon  the  ground  that  the  charterers  were 
the  owners  of  the  vessel  pro  hoc  vice  /  that,  as  such,  their  con- 
tracts for  necessary  supplies  bound  the  ship ;  and  that,  as  the 
supplies  were  furnished  at  a  foreign  port,  they  are  presumed 
to  have  been  furnished  on  the  credit  of  the  vessel. 

That  a  charterer  to  whom  is  given  the  entire  possession, 
management  and  control  of  the  ship,  becomes  the  owner  ^re? 
hdc  vieey  although  by  the  terms  of  the  charter-party  the  gen- 
eral owner  appoints  the  master  and  selects  the  mariners,  as 
was  the  case  by  the  charter-party  here,  is  not  doubted ;  and 
the  proposition  is  assumed  to  be  correct  by  the  appellees. 
Authorities  which  are  controlling  upon  this  Court  decide 
that,  when  the  general  owner  allows  the  charterer  to  have 
the  control,  management  and   possession  of  the  vessel,,  and 
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thus  to  become  the  owner  for  the  voyage,  he  must  be  deemed 
to  consent  that  the  vessel  shall  be  answerable  for  necessary 
repairs  and  supplies  to  enable  her  to  perform  her  voyage, 
and  that  the  special  owner  may  bind  the  interest  of  the  gen- 
eral owner  in  the  vessel  in  this  behalf.  This  doctrine  was 
declared  by  Mr.  Justice  Nelson,  in  The  City  of  Nexjo  York,  (3 
Blatohf,  61  0.  B.j  187,)  where  the  party  furnished  the  sup- 
plies in  a  foreign  port  to  the  agent  of  the  charterers,  and  knew 
of  the  charter,  and  that,  according  to  its  terms,  the  charterers 
were  bound  to  furnish  the  supplies  for  the  voyage.  In  The 
Schooner  Freeman  y,  Buckingham^  (18  How.^  182,)  where 
the  general  owner  had  allowed  a  third  person  to  become  the 
owner  of  the  vessel  jpro  hoc  vice^  it  was  held,  that  the  for- 
mer must  be  deemed  to  have  consented  that  the  special  owner 
could  charge  the  vessel  with  a  lien  for  the  performance  of  a 
contract  of  affreightment.  In  neither  of  these  cases  was  it 
supposed  that  the  personal  liability  of  the  general  owner  was 
essentia]  to  the  liability  of  the  vessel.  In  the  first  case  it 
was  conceded  he  would  not  be  liable,  and  he  would  not  have 
been  liable  in  the  latter.  {Pitkin  v.  Bravnerd^  6  Conn.y 
451 ;  CuUerY.  Winsor,  6  Pich^  835 ;  Thompson  v.  HamiltoUy 
12  Pichy  428 ;  Sproat  v.  Donnell,  26  Maine,  185.) 

The  responsibility  of  the  general  owner,  for  contracts  not 
made  by  him  personally,  rests  upon  the  law  of  agency,  and, 
whether  they  are  entered  into  by  the  master  of  the  vessel,  or 
by  some  other  person,  they  are  binding  upon  the  general 
owner  only  when  expressly  or  impliedly  authorized  by  him. 
(  Webh  V.  Peirce^  1  Gurti^  C.  V.  jB.,  104,  and  cases  there  cited.) 
The  vessel  may  be  liable  upon  contracts  made  by  the  master, 
when  the  general  owner  would  not  be  responsible.  Such  a 
case  was  that  of  The  Nevereink,  (5  Blatchf.  (7.  C.  JS.,  539,) 
in  which  the  master  was  one  of  the  charterers  and  owner  pro 
hac  vice,  and  where  it  was  distinctly  affirmed,  that  the  mas- 
ter, although  not  the  agent  of  the  general  owner  and  not  able 
to  bind  him,  could  bind  the  vessel  and  the  charterers. 

There  will  be  a  decree  for  the  libellants. 
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William  Hailes  and  othbkb 
vs. 

4 

The  Albany  Stove  Company.     In  Equity. 

The  claim  of  letters  patent  granted  to  Rathbone  and  Hailes,  NoTember  21st,, 
1866,  for  an  improvement  in  coal  stoves,  namely,  "  Arran^ng  a  perforated 
fire-pot,  with  a  grate-bottom,  within  a  circular  stove,  having  provision  for  the 
admission  of  air  below  the  point  of  saspension  of  said  fire-pot,  sabstantially 
as  described,''  is  not  limited  to  a  fire-pot  in  which  the  vertical  openings  ex- 
tend from  the  fire-pot  only  abont  half  way  towards  the  top,  but  covers  a  fire- 
pot  in  which  the  vertical  openings  extend  nearly  to  the  top  from  the  grate, 
although  the  drawings  show  the  former  construction,  and  is  void  for  want  of 
novelty. 

The  patent  cannot  be  made  valid  by  a  disclaimer  limiting  the  perforations  to 
the  lower  half,  and  daiming  such  a  structure. 

(Before  Wallaox,  J.,  Northern  District  of  New  York,  March  16th,  1888.) 

Wallace,  J.  The  letters  patent  upon  which  this  action 
is  founded  were  granted  to  Lewis  Kathbone  and  William 
Hailes,  November  21st,  1865,  and  are  for  an  improvement  in 
coal  stoves.  The  claim  involved  here  is  as  follows :  "  Arrang- 
ing a  perforated  fire-pot,  with  a  grate-bottom,  within  a  cir- 
cnlar  stove,  having  provision  for  the  admission  of  air  below 
the  point  of  suspension  of  said  fire-pot,  sabstantially  as  de- 
scribed." 

In  view  of  the  prior  state  of  the  art,  and  especially  in  view 
of  the  letters  patent  granted  to  Zebnlon  Hunt,  June  14th, 
1864,  if  the  patentees  invented  anything  new,  it  consisted  in 
a  perforated  fire-pot  for  a  stove,  which  required  that  the  upper 
half  of  the  wall  of  the  fire-pot  should  be  solid,  and  the  lower 
half  perforated  with  vertical  slots  ol*  openings,  in  order  to 
perform  the  peculiar  function  assigned  to  it  in  the  combina- 
tion of  which  it  was  a  part.  The  complainants'  expert  con- 
cedes that,  in  order  to  do  the  work  required  of  the  fire-pot, 
the  vertical  slots  or  openings  must  extend  substantially  from 
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the  bottom  of  the  fire-pot  half  way  up  to  the  top  of  the  wall, 
and  must  not  extend  substantially  any  higher.  It  is  not  nec- 
essary to  consider  the  special  advantages  of  this  feature  of  the 
device,  or  to  discuss  the  question  whether,  practically,  it  adds 
to  the  efficiency  of  the  stove,  or,  alone,  or  in  combination  with 
the  other  parts,  accomplishes  a  new  result ;  because,  there  is 
not  a  hint,  in  the  description  of  the  invention,  or  in  the  claim, 
of  any  purpose  or  function  for  which  this  peculiar  adjustment 
of  perforations  and  solid  wall  is  advantageous.  The  patent 
does  not  point  out  the  length  or  width  of  the  vertical  open- 
ings, the  size  of  the  perforations,  or  the  necessity  or  propriety 
of  a  solid  wall  for  the  upper  half.  The  only  definite  allusion 
in  the  patent  to  the  character  of  the  perforations  is  found  in 
that  part  of  the  general  statement  of  the  object  of  the  inven- 
tion which  speaks  of  obtaining  more  perfect  combustion  by 
admitting  air  '^  through  the  sides  of  a  suspended  fire-pot,  at  all 
points,"  and  in  that  part  of  the  specification  which  describes 
the  fire-pot  as  extending  from  the  enlarged  fire-chamber  C 
down  into  the  air-chamber  B,  and  as  "  made  with  vertical  open- 
ings through  its  sides,  for  the  admission  of  air  into  the  body 
of  coal  within  it."  Reading  the  entire  description,  the  con- 
clusion is  irresistible,  that  the  patentees  never  conceived  that 
any  such  peculiar  adjustment  of  the  perforations  and  solid 
wall  was  of  the  slightest  importance  in  their  invention.  Cer- 
tainly, there  is  no  description  which  would  enable  the  public 
to  comprehend  that  the  claim  was  intended  to  be  for  a  combi- 
nation in  which  the  fire-pot  should  preserve  these  distinct  char- 
acteristics of  the  perforations  and  the  solid  wall,  or  to  enable 
any  person  skilled  in  the  art  to  which  it  appertains  to  make  a 
fire-pot  such  as  is  required.  No  person  could  ascertain,  with- 
out experiment,  that  the  operation  of  a  fire-pot  in  which  the 
upper  half  of  the  wall  is  solid  is  different  from  one  in  which 
only  a  quarter  of  the  wall  is  solid ;  and  there  is  nothing  in  the 
patent  to  indicate  the  necessity  of  any  adjustment  between 
the  location  and  proportion  of  the  solid  wall  and  that  of  the 
perforated  surface.  A  fire-pot  answering  the  specification  is 
shown  in  the  patent  to  Zebnlon  Hunt,  and  it  is  conceded  that 
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iihat  patent  anticipates  the  complainants'  patent  unless  the 
latter  is  saved  because  the  vertical  openings  in  Hunt's  fire-pot 
extend  nearly  to  the  top  of  the  fire-pot  from  the  grate,  instead 
of  ending  about  half  way  up. 

It  is  true,  that  the  drawings  of  the  complainants'  patent 
fihow  a  fire-pot  in  which  the  vertical  openings  extend  from  the 
^rate  only  about  half  way  towards  the  top.  But,  as  no  one 
would  infer  from  anything  contained  in  the  description  or 
«laim  that  this  is  an  essential  or  important  feature  of  the  fire- 
])ot,  it  could  not  be  supposed  that  the  patentees  intended  to 
limit  themselves  to  a  fire-pot  having  that  peculiar  feature. 

The  complainants  have  endeavored  to  escape  defeat  by  fil- 
ing a  disclaimer  since  this  suit  was  brought.  They  disclaim 
**  so  much  of  the  claim  as  covers  perforations  or  openings  in 
the  sides  of  a  suspended  fire-pot,  extending  throughout  the 
entire  depth  of  its  sides,  and  they  limit  such  perforations  or 
openings  to  substantially  the  lower  half  of  the  fire-pot,"  and 
they  claim  ^'  a  fire-pot  suspended  from  its  upper  edge,  with 
substantially  the  upper  half  of  its  sides  made  solid,  and  sub- 
stantially the  lower  half  of  its  sides  containing  perforations  or 
openings."  This  disclaimer  was  not  filed  until  within  a  few 
months  of  the  expiration  of  the  term  of  the  patent. 

But,  assuming  there  has  been  no  unreasonable  delay  or 
neglect  in  tiling  the  disclaimer,  it  cannot  avail  here.  If  it  is 
true,  that  the  patentees  defectively  or  insufficiently  described 
the  invention,  and  claimed  more  than  they  had  a  right  to 
claim  as  new,  they  were  entitled  to  a  re-issue  bf  their  patent, 
upon  surrender  of  the  original.  But  it  is  not  the  oflBice  of  a 
disclaimer  to  reform  or  alter  the  description  of  the  invention. 
If  a  patentee  has  claimed  more  than  that  of  which  he  was  the 
inventor,  his  patent  may  be  valid  for  all  that  part  which  is 
justly  and  truly  his  own,  and  he  may  recover  upon  his  patent, 
if  the  part  which  is  his  own  be  definitely  distinguishable  from 
the  parts  claimed  without  right ;  but,  in  such  case,  he  cannot 
recover  costs  unless  a  disclaimer  has  been  entered  before 
euit  commenced.  When  there  are  several  claims,  some  of 
which  he  is  entitled  to,  and  others  of  which  he  is  not 
Vol.  XXI.— 18 
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entitled  to,  the  part  of  the  invention  which  is  his  own 
may  be  definitely  distinguishable  from  that  which  is  not 
his  own,  and  a  disclaimer  before  suit  brought  will  put  him 
right,  and  enable  him  to  recover  upon  his  patent  as  though  it 
had  originally  been  confined  to  the  proper  claims.  And  there 
would  seem  to  be  no  objection,  in  such  a  case,  to  eliminating,, 
by  his  disclaimer,  such  parts  of  the  description  as  relate  to  the 
claims  to  which  he  is  not  entitled,  and  which  he  abandons. 
This,  however,  is  a  very  different  thing  from  converting  a 
claim  for  one  thing  into  a  claim  for  something  else,  and 
amending  the  description  to  effectuate  the  claim.  This  might 
give  the  patentee  a  new  patent;  it  certainly  would  enable  him 
to  grant  himself  a  re-issue  without  the  concurrence  of  the 
Commissioner  of  Patents.  It  would  enable  him,  after  others 
had  occupied  the  field  of  invention,  and,  by  their  intellect  and 
experiments,  discovered  what  he  had  never  pointed  out  or 
claimed,  except,  perhaps,  so  vaguely  that  his  information  was 
valueless,  to  deprive  them  of  the  fruit  of  their  efibrts.  When 
there  are  distinct  claims  in  the  patent,  some  of  which  are 
valid  and  others  not,  or  where  there  is  a  single  claim,  but  a 
specification  by  which  the  public  can  definitely  distinguish 
what  is  new  and  belongs  to  the  patentee,  and  what  does  not 
really  belong  to  him,  although  he  had  claimed  it,  a  disclaimer 
will  right  the  patentee's  mistake,  and  will  work  no  injustice 
to  others. 

This  is  not  such  a  case.  There  was  nothing  in  the  de- 
scription or  claim  of  the  complainants'  patent  to  indicate  to 
the  defendant  or  to  the  public  that  they  were  appropriating 
anything  of  which  the  patentees  were  the  inventors.  They 
had  a  right  to  suppose  that  they  were  laboring  in  a  new  field 
of  invention! 

The  bill  is  dismissed. 

A,  J.  Todd^  for  the  plaintiffs. 
Estk  Coweriy  for  the  defendant. 
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Thb  Illinois  Tbubt  and  Savings  Bank  of  Chioaqo 

Elibha  T.  Smith,  Reckivbr  of  the  First  National  Bank 
OF  Buffalo,  New  York.    In  Equity. 

An  ioBolYent  national  bank,  known  by  its  officers  to  be  insolvent^  received  for 
collection  a  draft  sent  to  it  as  an  agent  to  collect  it  and  remit  the  proceeds. 
It  collected  the  money  and  mingled  it  with  its  own  funds,  before  any  proceed- 
ings were  instituted  to  put  it  into  liquidation.  In  a  suit  against  the  receiver  of 
the  bank,  to  recover  the  money  collected  on  the  draft,  as  being  in  his  hands  in 
trust :  Held,  that  the  suit  would  not  lie. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  March  16th,  1888.) 

Wallace,  J.  The  theory  of  this  bill  is,  that  the  receiver 
holds  the  proceeds  of  a  certain  draft  for  $6,527  75,  sent  to  the 
First  National  Bank  of  Buffalo,  by  the  complainant,  for  col- 
lection, in  April,  1882,  charged  with  a  trust  to  pay  over  the 
same  to  the  complainant.  It  may  be  assumed  that  tlie  First 
National  Bank  of  Buffalo  was  insolvent  when  it  received  the 
draft  for  collection,  and  that  its  oflScers  knew  of  the  insolv- 
ency, and  that  the  bank  would  be  obliged  to  suspend  within  a 
day  or  two ;  and  it  may  be  further  assumed,  that  the  bank  re- 
ceived the  draft  merely  as  an  agent  to  collect  it  of  the  draw- 
ees, and  remit  the  collected  proceeds,  when  converted,  into  a 
draft  on  New  York,  to  the  Bank  of  New  York,  to  the  credit 
of  the  complainant.  Instead  of  remitting  the  proceeds  to  the 
Bank  of  New  York,  the  First  National  Bank  of  Buffalo  kept 
them,  and  mingled  them  with  the  general  funds  of  the  bank,  the 
draft  having  been  paid  in  money, and  the  money  having  been  put 
by  the  bank  with  its  other  moneys  indiscriminately.  All  this 
took  place  before  the  bank  closed  its  doors,  or  any  proceedings 
were  instituted  to  compel  it  to  go  into  liquidation.  Wlien  the 
title  of  the  receiver  accrued,  assets  came  into  his  hands  more 
than  sufficient  for  the  payment  of  the  draft.     Whether  any  of 
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the  moneys  collected  upon  the  draft  came  to  the  receiver's 
hands  could  not,  from  the  nature  of  the  case,  be  ascertained. 

It  was,  undoubtedly,  a  fraudulent  act  on  the  part  of  the  de- 
fendant-bank, in  its  condition  of  hopeless  insolvency,  to  con- 
vert the  proceeds  of  the  draft,  by  mingling  them  with  its  own 
funds,  so  that  their  identity  was  destroyed.  Assuming  that 
there  was  a  trust  relation  between  the  complainant  and  the 
defendant-bank,  and  not  merely  the  relation  of  creditor  and 
debtor,  it  is  incumbent  upon  the  complainant  to  trace  the  f  nnd 
misappropriated  by  the  defendant-bank  into  the  hands  of  the 
receiver,  before  it  can  charge  him  with  the  duty  of  recogniz- 
ing the  complainant's  equitable  title.  There  is  an  insuperable 
difficulty  in  doing  this,  which  must  defeat  the  complainant's 
right  to  relief.  All  the  moneys  and  assets  of  the  defendant- 
bank,  when  they  were  received  by  the  receiver,  came  to  him  bb 
a  trust  fund  for  all  the  creditors  of  the  bank,  without  prefer- 
ence, subject  to  the  prior  lien  of  the  United  States,  by  force 
of  the  provisions  of  the  statutes  under  which  the  receiver  was 
appointed ;  aud  it  would  be  a  violation  of  law  upon  his  part 
to  set  aside  any  portion  of  these  assets  for  the  complainant, 
unless  its  portion  is  capable  of  identification,  or  of  being  defi- 
nitely traced  and  distinguished  from  the  funds  of  the  general 
body  of  creditors.  A  cestui  qui  trusty  under  such  circum- 
stances, must  be  able  to  point  out  his  fund  or  the  proceeds 
which  are  specifically  derived  from  it,  and  trace  it  through  its 
transformations,  so  as  to  show  that  it  is  not  a  fund  or  product 
to  which  all  other  creditors  have  an  equal  right  to  resort. 
From  the  nature  of  the  fund  and  the  manner  in  which  it  was 
appropriated,  that  cannot  be  done  here.  Money  ordinarily 
has  no  ear-mark.  It  is  not  ordinarily  the  subject  of  replevin 
or  detinue.  "  The  writ  lieth  not  for  money  out  of  a  bagge 
or  chest,  and  so  of  corne  out  of  a  sacke,  and  the  like ;  these 
cannot  be  knowne  from  other."     {Coke  upon  LitUtton^  286  i.) 

Accordingly,  the  cases  hold,  that,  if  a  trustee  has  con- 
verted a  trust  fund  into  money,  and  mingled  the  proceeds 
with  his  other  moneys,  so  that  they  are  indistinguishable,  the 
cestui  qui  trust  cannot  follow  his  fund  into  the  hands  of  an 
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aasigiiee  in  bankruptcy,  or  of  an  executor  of  such  trustee, 
but  must  occupy  the  position  of  a  general  creditor  of  the  es- 
tate. (  Wkitecomb  v.  Jaeoby  1  Salk.,  160;  Treoothick  v.  Aus- 
tin^ 4  Masoriy  29 ;  JSxi  parte  Moldaut^  3  Dea.  c&  Chity  351 ; 
Kip  y.  Bank  of  New  Torky  10  Johna.y  63 ;  Bank  of  Com- 
merce V.  Russelly  2  DiU.y  215 ;  Re  Coan  Mfg.  Co.,  12  N.  B.  JR., 
203;  Re  Janeway,  4  N.  B.  R.,  100.)  In  Story's  Eq^.  Jur.^ 
§  1,259,  the  doctrine  is  stated,  that  the  right  to  follow  a  trust 
fund  ^^  ceases  only  when  the  means  of  ascertainment  fail, 
which,  of  course,  is  the  case  when  the  subject-matter  is  turned 
into  money,  and  mixed  and  confounded  in  a  general  mass  of 
property  of  the  same  description." 

On  the  morning  of  the  day  when  the  defendant-bank  re- 
oeiyed  the  proceeds  of  the-  complainant's  draft,  it  had  cash  on 
hand  of  about  $40,000,  it  received  during  the  day  about 
$28,000  from  depositors,  and  it  paid  out  $61,000.  Every  dol- 
lar that  was  received  from  depositors  on  that  day  was  as 
fraudulently  taken  from  them  as  the  complainant's  money 
was  from  it.  Each  depositor  has,  at  law,  an  equal  right  with 
the  complainant  to  insist  upon  the  repayment  of  the  money 
that  belongs  to  him ;  and  the  same  right  would  exist  in  equity^ 
except  for  the  existence  of  a  trust  relation  between  the  com- 
plainant and  the  defendant-bank,  which  is  more  theoretical 
than  substantial. 

The  bill  is  dismissed. 

Wanrd  HuTUy  Jr.,  for  the  plaintiff. 

Crowley^  JUovius  dk  WUcox^  for  the  defendant. 
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John  A.  MoCaull  vs.  Helen  Braham.    In  Equtit. 

Id  this  case,  an  injanctioD  was  granted  to  restrain  the  defendant  from  violattng' 
an  agreement  inth  the  plaintiff  not  to  sing,  for  a  specified  time,  at  any  other 
place  than  the  plaintiff's  theatre,  but  the  Court  imposed,  as  conditions^  (1) 
that  the  injanction  should  not  be  used,  through  the  non-payment  of  the  de- 
fendant's salary,  to  be  afterwards  earned,  to  enforce  the  collection,  by  the 
plaintiff,  of  a  disputed  claim  for  adyances;  (2)  that,  in  yiew  of  the  short  time 
remaining,  the  defendant  should  not  be  sent  to  California,  under  the  agree- 
ment, nor,  in  yiew  of  her  health,  to  any  yery  distant  point;  (3)  that  the 
plaintiff  should  giye  security  to  pay  weekly  the  defendant's  weekly  salary 
under  the  agreement 

It  was  held,  that  a  proyision  in  the  agreement  for  the  forfeiture  by  the  defend- 
ant of  a  week's  wages  for  eyery  yiolation  of  the  agreement,  was  not  such  a 
liquidation  of  the  damages  as  to  bar  a  remedy  by  injunction,  but  was  only  s 
penalty  to  secure  the  obseryance  of  the  agreement. 

(Before  Bbown,  J.,  Southern  District  of  New  York,  March  20th,  1888.) 

Brown,  J.  This  action  was  brought  in  the  State  Conrt,  to 
restrain  the  defendant,  Helen  Braham,  otherwise  known  as 
Lilian  Russell,  from  violating  her  agreement  with  the  plaint- 
iff, by  singing,  during  the  current  season,  in  the  employment  of 
any  other  than  at  the  plaintiff^s  theatre,  which  the  complaint 
alleges  she  is  about  to  do.  A  preliminary  injunction  having 
been  obtained  at  the  time  of  the  commencement  of  the  action, 
the  cause  was  removed  by  the  plaintiff  to  this  Court,  before 
answer;  and  the  defendant  now  moves,  upon  affidavits,  to 
dissolve  the  injunction. 

By  the  agreement  in  writing  between  the  parties,  the  de- 
fendant agreed  to  sing  in  comic  opera,  in  the  employment  of 
the  plaintiff,  wherever  required,  during  the  season  of  1882  to 
1883,  commencing  on  or  about  September  1st,  1882,  at  a 
stipulated  weekly  salary.  By  article  1,  the  agreement  pro- 
vides, that  "  the  artist  is  engaged  exclusively  for  Mr.  Jno.  A. 
McOauU,  and,  during  the  continuance  of  this  engagement, 
will  not  perform,  sing,  dance,  or  otherwise  exercise  her  talent, 
in  theatre,  concert  halls,  churches  or  elsewhere,  either  gratui- 
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touflly  or  for  her  remuneration  or  advantage,  or  for  that  of  any 
other  person  or  other  theatre  or  establishment,  (although  not 
thereby  prevented  from  fulfilling  her  engagement  with  Mr. 
McCaull,)  without  having  first  obtained  permission  in  writing 
of  Mr.  McCaull ;  and,  for  each  and  every  breach  of  this  role, 
the  artist  shall  forfeit  one  week's  salary,  or  her  engagement, 
:at  the  option  of  Mr.  McCaull;  but  such  forfeiture  of  one 
week's  salary  shall  not  be  held  to  debar  Mr.  McCaull  from 
•enforcing  the  fulfilment  of  this  contract  in  such  a  manner  as 
he  may  think  fit."  By  article  3,  it  is  provided,  that  "no 
salaries  will  be  paid  for  any  nights  or  days  on  which  the 
4Utist  may  not  be  able  to  perform,  through  illness  or  other 
unavoidable  cause ;  and  the  artist,  absenting  herself,  except 
from  illness  or  other  unavoidable  cause,  will  forfeit  one  week's 
salary,  or  her  engagement,  at  the  option  of  Mr.  McCaull ;  and 
^iU  also  be  held  liable  for  any  loss  that  may  be  sustained  by 
Mr.  McCaull,  owing  to  such  absence.  Illness,  to  be  accepted 
.as  an  excuse,  must  be  attested  by  a  medical  certificate,  which 
must  be  delivered  to  Mr.  McCaull,  or  his  representative,  as 
oarly  as  possible  and  before  the  commencement  of  the  per- 
formance. Should  such  absence  exceed  two  weeks,  the  en- 
gagement may  be  cancelled,  at  the  option  of  Mr.  McCaull." 

The  defendant  entered  upon  the  performance  of  her 
engagement  at  the  Bijou  Opera  House  in  this  city,  in  Septem- 
1)er,  1882,  with  great  success,  which  was  continued  until  she 
was  prevented  from  further  performance  by  protracted  ill- 
ness. Having  partially  recovered,  she  attempted  to  renew 
her  appearance;  but,  after  three  nights'  performances,  in 
December,  she  suffered  a  relapse,  from  which  she  did  not 
recover  until  about  the  middle  of  February,  1883. 

By  the  written  contract  the  plaintiff  was  to  furnish  all 
oostumes.  This  was  modified,  prior  to  September,  by  an  oral 
^agreement,  by  which  the  plaintiff  was  to  pay  a  larger  salary, 
and  the  defendant  to  furnish  her  own  costumes.  Both  parties 
agree  as  to  the  modification  of  the  contract  to  this  extent. 
The  defendant  contends  that,  in  addition  to  the  above,  the 
oral  contract  was  further  modified,  by  the  plaintiff's  agreeing 
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to  pay  her  weekly  salary,  as  first  fixed,  dnring  the  continu- 
ance of  any  illness ;  that  the  sum  of  about  $350,  paid  to  her 
by  the  plaintiflE  during  her  illness,  was  paid  in  pursuance  of 
this  modification  of  the  contract ;  and  that,  since  the  middle  of 
December,  the  plaintiff  has  refused  to  contiDue  such  payment 
during  that  part  of  her  illness,  in  violation  of  the  agreement 
as  modified.     The  plaintiff  denies  that  the  modification  of  the 
contract  included  any  agreement  to  pay  her  dnring  illness, 
and  asserts  that  the  moneys  actually  paid  her  while  ill  were- 
merely  advances  on  account  of  future  salary  to  be  earned,  and 
so  expressly  stated  at  the  time.    Each  party  sustains  its  re- 
spective claims  in  this  respect,  by  several  witnesses.     They 
leave  this  branch  of  the  subject  in  so  much  doubt,  that  I  feel 
obliged  to  reject  it  from  consideration,  without  prejudice  to 
either  in  regard  to  their  mutual  claims  in  respect  to  it,  since 
neither  party  made  it  a  ground  of  terminating  the  contract. 

Up  to  the  time  when  this  action  was  commenced,  the  de- 
fendant had  given  no  notice  to  the  plaintiff  terminating  the 
agreement;  nor  had  the  plaintiff,  as  he  might  have  done^ 
according  to  the  express  provisions  of  the  agreement,  notified 
the  defendant  that  it  was  cancelled,  owing  to  her  absence  be- 
yond two  weeks.  I  must,  therefore,  hold  the  agreement  to- 
be  still  in  force. 

Contracts  for  the  services  of  artists  or  authors  of  special 
merit  are  personal  and  peculiar ;  and,  when  they  contain  nega- 
tive covenants,  which  are  essential  parts  of  the  agreement,  aa 
in  this  case,  that  the  artists  will  not  perform  elsewhere,  and 
the  damages,  in  case  of  violation^  are  incapable  of  definite 
measurement,  they  are  such  as  ought  to  be  observed  in  good 
faith  and  specifically  enforced  in  equity.  That  violation  of 
such  covenants  will  be  restrained  by  injunction,  is  now  the 
settled  law  of  England.  (Lumley  v.  Wagner^  1  DeO,,  M,  <&  tf., 
604;  Montague  v.  FlockUyn,  L.  JR.,  16  JEq.,  189,  199.)  The 
subject  was  exhaustively  considered  by  Freedman,  J.,  in  the 
case  of  J)al!/  v.  Smithy  (49  How.  Pr.  R.,  150,)  in  whose  con- 
clasions,  in  accordance  with  the  English  cases  above  cited,  I 
fully  concur. 
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In  the  present  case  it  is,  however,  nrged,  that  the  remedy 
by  injanetion  should  not  be  allowed,  on  the  ground  that  the 
plaintiff's  damages  have  been  liquidated  by  the  first  article  of 
the  contract  above  quoted,  namely,  that,  "  for  each  and  every 
breach  of  this  rule,  the  artist  shall  forfeit  one  week's  salary ;  '* 
and  the  cases  of  Barnes  v.  McAUisier^  (18  How.  Pr.  JR.,  534,) 
Newle  V.  Heesey  (29  Bow.  Pr.  R.,  382,)  MoU  v.  Mott,  (11 
Barl.^  127, 134,)  and  Trenor  v.  Jackson^  (46  B(m.  Pr.  R.y 
889,)  are  cited  in  support  of  this  view. 

There  is  no  doubt  of  the  general  principle,  that,  where  the 
damages  for  the  violation  of  a  covenant  are  either  liquidated 
by  the  agreement,  or  may  be  easily  and  definitely  ascertained, 
the  parties  will  be  left  to  their  remedy  at  law.  But,  it  is 
dear,  that,  in  cases  of  contracts  like  the  present,  the  damages 
are  not  capable  of  being  definitely  ascertained  or  measured ; 
and,  in  the  cases  first  above  cited,  injunctions  were,  for  that 
reason,  allowed.  The  only  question  in  this  case,  therefore, 
which  distinguishes  the  present  agreement  from  those,  is, 
whether  the  provision  for  the  forfeiture  of  a  week's  wages  for 
every  violation  of  article  1,  is  such  a  liquidation  of  the  damages 
as  bars  the  remedy  by  injunction.  In  Barnes  v.  McAllister, 
Nesde  v.  Reese^  and  Mott  v.  Mott,  (supra,)  there  were  cove- 
nants to  pay  a  specific  sum  for  failure  to  observe  the  cove- 
nants in  those  cases ;  and  these  sums  were  held  by  the  Court  to 
be  strictly  liquidated  damages. 

Where  the  provision  of  the  contract  is  in  the  nature  of  a 
penalty,  and  not  liquidated  damages,  it  is  well  settled,  that 
such  a  provision  will  not  prevent  the  remedy  by  injunction  to 
enforce  the  covenant  specifically ;  and  the  provision  will  be 
construed  as  a  penalty  and  not  as  liquidated  damages,  where 
its  plain  object  is  to  secure  a  performance  of  the  covenant, 
and  it  is  not  intended  as  the  price  or  equivalent  to  be  paid  for 
a  non-observance  of  it.  {Howard  v.  Hopkyns,  2  Aik.,  371 ; 
Bird  V.  Zake,  1  Hem.  <&  M.,  IJl ;  J^ox  v.  Sca7'd,  33  Beav.y 
327 ;  Sloman  v.  Walte7*,  1  Bro.  O.  C,  418 ;  Jo7ies  v.  Heavens, 
4  6%.  J)iv.y  636.) 

Whether  the  language  of  the  contract  is  to  be  construed  as 
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a  penalty  or  as  liquidating  damages,  is  to  be  determined  from 
itB  language  and  its  presumed  intent,  to  be  gathered  from  the 
circumstances  of  the  parties  and  the  nature  of  the  agreement. 
"  The  penalty,"  says  Lord  Loughborough,  in  Hardy  v.  MoHin^ 
(1  CoalB  Ch.  Cas.^  26,)  "  is  never  considered,  in  this  Court,  as 
the  price  of  doing  what  a  man  has  expressly  agreed  not  to 
do."  But,  if  the  real  meaning  and  intent  of  the  contract  is 
that  a  man  should  have  the  power,  if  he  chooses,  to  do  a  par- 
ticular act,  upon  the  payment  of  a  certain  specified  sum,  the 
power  to  do  the  act  upon  the  payment  of  the  sum  agreed  on 
is  part  of  the  express  contract  between  the  parties.  (  Virujent 
V.  King^  13  How.  Pr.  R.y  234,  238 ;  Kerr  on  Injunc,  514). 
In  Coles  V.  Sims^  (5  DeQ.^  M.  <&  O.^  11,)  Lord  Justice  Turner 
says,  upon  this  point :  "  The  question  in  such  cases,  as  I  con- 
ceive, is,  whether  the  clause  is  inserted  by  way  of  penalty,  or 
whether  it  amounts  to  a  stipulation  for  liberty  to  do  a  certain 
act  on  the  payment  of  a  certain  sum." 

That  the  clause  providing  for  the  forfeiture  of  one  week's 
salary  for  each  violation  of  this  contract  was  in  the  nature  of 
a  penalty,  and  designed  solely  to  secure  the  observance  of 
article  1,  is  manifest  both  from  the  general  nature  of  the  em- 
ployment, and  the  requirements  of  a  manager  of  opera,  as 
well  as  the  express  language  of  this  article ;  because  (1)  the 
stipulation  is  not  for  the  payment  of  a  certain  sum  as  liqui- 
dated damages,  but  only  for  the  forfeiture  of  a  week's  salary ; 
(2)  it  gives  an  option  to  the  plaintiff,  instead  of  such  forfeiture, 
to  annul  the  engagement ;  (3)  it  declares  that  such  forfeiture 
shall  not  debar  the  plaintiff  from  enforcing  the  fulfilment  of 
this  contract  in  such  a  manner  as  he  shall  think  fit,  t.^.,  by 
any  available  legal  or  equitable  remedy.  As  the  remedy  by 
injunction  is  one  of  the  remedies  available,  this  language  is 
equivalent  to  an  express  declaration  that  the  provision  for  the 
forfeiture  of  a  week's  salary  for  each  violation  shall  not  affect 
his  right  to  a  remedy  by  injunction.  This  last  stipulation 
would  not,  indeed,  influence  the  Court,  provided  it  was  dear 
that  the  damages  were  intended  to  be  liquidated  at  a  specific 
sum,  for  which  the  defendant  was  to  have  the  option  of  sing- 
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ing  at  aDy  other  theatre.  But  these  several  clauses,  taken 
together,  show  conclusively  that  no  such  thing  was  intended, 
and  that  the  sole  object  was  to  secure  the  specific  observance 
of  the  contract,  by  the  defendant's  not  singing  elsewhere; 
and  the  plaintiff  is,  therefore,  entitled  to  restrain  the  violation 
of  it. 

As  the  season  will  close  on  May  15th,  and  the  contract 
then  terminate,  there  are  certain  equitable  conditions  which 
should  be  observed,  and  which  it  is  competent  for  the  Court, 
in  continuing  the  injunction,  to  impose.  {JRusseU  v.  Farley^ 
.105  (7.  /S.,  433,  438.)  (1.)  The  injunction  of  this  Court  must 
not  be  used,  directly  or  indirectly,  to  enforce  the  collection  by 
the  plaintiff  of  his  alleged,  but  disputed,  claim  for  previous  ad- 
vances, through  the  non-payment  of  salary  hereafter  earned, 
at  least  until  his  right  is  legally  adjudicated.  (2.)  Considering 
the  short  period  remaining,  the  defendant  must  not  be  sent  to 
California,  where,  by  the  contract,  she  might  have  been  taken 
without  salary  en  route  going  and  returning,  nor,  having  respect 
to  her  precarious  health,  should  she  be  sent  to  any  very  dis- 
tant point.  (3.)  The  plaintiff  should  furnish  satisfactory  security 
for  the  prompt  payment,  weekly,  for  the  defendant's  services, 
at  the  rate  of  $150  per  week,  the  contract  price,  from  the  time 
the  defendant  gives  notice  in  writing  of  her  readiness  to  sing 
under  the  contract,  so  long  as  she  shall  continue  in  readiness 
to  perform  her  duties.  In  case  of  failure  to  pay  any  future 
salary  earned,  the  defendant  may  apply,  on  two  days'  notice 
to  the  plaintiff's  attorneys,  for  the  dissolution  of  this  injunc- 
tion. 

An  order  may  be  entered  continuing  the  injunction  sub- 
ject to  the  above  provisions  and  conditions. 

A,  J.  Dittenhoefer^  for  the  plaintiff. 

WiUiam  F,  Howe  and  A,  H.  Hurmad^  for  the  defendant. 
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Gkobge  B.  Tubrell 
Martin  L.  Bradford  and  others.    In  Equity. 

daimB  1,  8  and  4  of  re-iMued  letters  patent,  granted.  May  80th,  1876,  to  Oeorge 
B.  Tnrrell,  as  assignee  of  the  executors  of  John  liOyatt,  for  an  improyed  sknte, 
the  original  patent  haying  heen  granted  to  John  Loyatt^  as  ioyentor,  May 
29th,  1860,  and  re-issned  Noyember  10th,  1868,  and  April  6th,  1876,  and  the 
patent  haying  been  extended  May  28th,  1874,  are  inyalid. 

The  claim  of  the  original  patent  was  for  a  combination.  The  4  claims  of  the 
re.issne  are  for  yarions  sab-combinations  of  that  combination.  The  defend- 
ants' skate  was  made  nnder  a  patent  granted  in  1867,  and  did  not  use  the 
combination  coyered  by  the  claim  of  the  original  patent.  Under  these  cir- 
cumstances, the  right  to  cover  the  sub-combinations  by  a  re-issue  in  1876  waa 

16Bt. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  March  22d,  1888.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defend- 
ants from  the  alleged  infringement  of  re-issued  letters  patent^ 
granted,  May  30th,  1876,  to  the  plaintiff,  as  assignee  of  the 
executors  of  John  Lovatt,  for  an  improved  skate.  The  origi- 
nal patent  was  issued  on  May  29th,  18G0,  to  John  Lovatt,  aa 
inventor,  and  was  extended  on  May  28th,  1874,  to  May  30thy 
#1881.  Two  intermediate  re-issues  have  been  granted,  one  on 
November  10th,  1808,  and  the  other  on  April  6th,  1875. 
The  bill  was  filed  on  January  30th,  1880.  The  defendants' 
skate  is  known  as  the  '^  Acme  Club  8kate."  It  is  described 
in  letters  patent  to  John  Forbes,  of  July  2d,  1867. 

The  Lovatt  invention  was  a  skate  wherein  the  sole  damps 
and  heel  clamps  were  securely  fastened  to  the  sole  and  heel 
by  the  operation  by  one  adjustable  screw,  whereas,  previously, 
the  mechanism  for  sole  clamps,  and  that  for  heel  clamps,  were 
separate  and  acted  independently  of  each  other.  His  skate 
has  a  pair  of  laterally-sliding  sole  clamps,  and  a  pair  of  later- 
ally-sliding heel  clamps,  which  are  operated  by  means  of  a 
screw  moving  longitudinally  with  reference  to  the  skate,  and 


MARCH,    1888.  385 


Tnrrell  v.  Bradford. 


acting  upon  V-Bhaped  grooves,  in  snch  manner  that,  "  when 
one  pair  of  clamps  closes  upon  the  heel  or  sole,  the  clamp 
operating  mechanism  is  not  arrested  in  its  movement,  but  is 
continued  so  as  to  close  the  other  pair  of  clamps."  This  peculi- 
arity is  pointed  out  in  the  specification  of  the  original  patent. 
By  the  agency  of  the  Vnshaped  grooves,  the  longitudinal  mo- 
tion of  the  screw  communicates  a  lateral  motion  to  the 
<damps. 

The  single  claim  of  the  original  patent  was,  ^'  The  combi- 
nation of  the  movable  V-slotted  blocks,  E,  E',  with  the  clamps 
D,  D,  D ',  D ',  and  the  screw  rod  G,  when  the  same  are  ar- 
ranged substantially  in  the  manner  and  for  the  purpose  herein 
set  forth."  The  four  claims  of  the  present  re-issue  are  as  fol- 
lows: ^^1.  The  combination,  in  a  skate,  of  laterally-sliding 
damps  for  grasping  the  sole,  a  plate  or  rest  for  the  foot,  and 
mechanism  for  moving  and  holding  the  clamps,  substantially 
as  specified.'  2.  The  combination,  with  the  clamps  for  grasp- 
ing the  sole  and  clamps  for  grasping  the  heel,  of  mechanism 
acting  between  such  clamps  in  opposite  directions,  so  that  one 
set  of  clamps  acts  as  a  resistance  in  closing  the  other  set  of 
clamps,  substantially  as  set  forth.  3.  The  combination,  in  a 
skate,  of  laterally-moving  clamps,  pins,  inclined  slots,  and 
mechanism  for  operating  and  holding  such  clamps,  substanti- 
ally as  set  forth.  4.  The  combination,  in  a  skate,  of  a  plate 
or  rest  for  the  foot,  laterally-sliding  clamps,  mechanism  that^ 
moves  and  holds  such  clamps  and  transfers  a  longitudinal 
mction  into  a  transverse  motion,  and  clamps  for  grasping  the 
heel,  substantially  as  specified." 

It  will  be  perceived,  that  the  re-issue  divides  the  entire 
combination  of  the  original  claim  into  the  various  sub-combi- 
nations which,  it  was  believed,  were  shown  in  the  specification 
and  drawings  of  the  original  patent.  The  same  construction 
was  given  to  this  re-issue  by  Judge  Nixon.  (Turrell  v.  Spaeth^ 
8  Ban.  <&  Ard.^  458.)  The  claim  of  the  original  patent  was 
for  the  combination  of  the  operative  mechanism,  viz.,  the 
screw  and  the  blocks,  or  equivalent  mechanism  acting  in  sub- 
stantially the  described  manner,  with  the  two  sets  of  laterally- 
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sliding  clamps,  and  included,  as  a  part  of  the  mechanism,  its 
method  of  action  between  the  clamps,  so  that  one  set  of 
clamps  acted  as  a  resistance  in  closing  the  other  set  of  clamps^ 
and  it  also  included  the  transfer  of  a  longitudinal  into  a  trans- 
verse motion. 

The  first  claim  of  the  re-issue  omits  the  heel  clamps.  The 
second  claim  is  for  sole  and  heel  clamps,  so  combined  with 
the  described  or  equivalent  mechanism  for  moving  and  hold- 
ing these  clamps,  that  one  set  shall  act  as  a  resistance  in  clos- 
ing the  other  set.  The  third  claim  is  for  laterally-sliding' 
clamps,  pins,  inclined  slots,  and  mechanism  as  described  for 
operating  such  clamps.  The  laterally-sliding  clamps  of  this, 
claim  were  probably  intended  to  include  only  one  pair  of 
clamps,  whether  sole  or  heel  clamps,  and  by  the  mechanism 
was  intended  the  mechanism  necessary  to  operate  the  pair  of 
clamps  which  might  be  employed.  If  the  claim  should  be 
construed  so  as  to  include  both  pairs  of  laterally-sliding 
clamps,  then  it  would  also  include  the  method  of  operation  by 
which  one  set  of  clamps  acted  as  a  resistance  in  closing  the 
other  set.  The  fourth  claim  is  for  a  plate  for  the  foot  rest, 
laterally-sliding  clamps,  and  the  described  mechanism  that 
moves  and  holds  such  clamps  and  transfers  a  longitudinal  into 
a  transverse  motion,  and  heel  clamps  for  grasping  the  heel. 
It  omits  the  requirement  of  the  second  claim. 
#  The  defendants'  skate  has  laterally-sliding  sole  clamps,  a 
longitudinally-sliding  heel  clamp  in  front  of  the  heel,  and  fixed 
stops  on  the  rear  side  of  the  heel  plate  to  hold  the  heel  of  the 
boot,  both  sets  of  sliding  clamps  being  moved  by  one  opera- 
tion of  a  lever  and  an  eccentrically  pivoted  cam.  It  is  ad- 
mitted that  the  skate  does  not  infringe  the  second  claim, 
because  one  set  of  clamps  does  not  act  as  a  resistance  in  clos- 
ing the  .other  set.  Not  having  this  peculiarity,  this  skate 
would  not  have  infringed  the  original  patent. 

It  may  well  be  admitted  that  it  infringes  the  first,  third 
and  fourth  claims,  and  that  it  may  contain  the  respective  sub- 
combinations which  are  included  therein,  because  those  claims 
are  void,  upon  the  principle  declared  in  Bantz  v.  Jfrafitz,  (105 
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U.  S,y  160.)  The  original  patent  w&s  granted  May  29th,  1860. 
The  first  re-issne  was  granted  in  1868,  the  second  in  1875, 
and  the  third  and  present  re-issne  on  May  30th,  1876,  sixteen 
years  after  the  patent  was  originally  issued.  The  defendants' 
skate  was  patented  in  1867.  Under  the  original  patent,  those 
who  did  not  nse  the  entire  combination,  which  indnded  all 
the  sub-combinations  mentioned  in  the  re-issue,  were  not  in- 
fringers. These  claims  of  the  re-issue  are  void,  having  been 
granted  many  years  after  the  date  of  the  original  patent,  and 
after  the  invention  of  another  device,  which  did  not  use  the 
entire  combination  of  that  patent,  and  when  "the  right  to 
have  the  correction  made  "  had  been  "  abandoned  and  lost  by 
unreasonable  delay."  {Baniz  v.  Frcmtz^  105  U,  8,,  160.) 
The  bill  is  dismissed. 


George  O.  FreUnghuyaen^  for  the  plaintiff. 
A,  J.  Toddy  ioT  the  defendants. 


The  Untikd  States 
George  D.  Bayaud  and  Gustave  F.  Pekbenoud. 

It  is  proyided  aa  follows,  by  §  8,824  of  the  Reyised  Statutes  of  the  United 
States :" Every  person  *  *  *  who  remoyes  any  stamp  provided  by  law, 
from  any  cask  or  paclcage  containing,  or  which  had  contained,  distilled  spir- 
its, without  defacing  and  destroying  the  same  at  the  time  of  such  removal,  or 
who  aids  or  assists  therein,  *  *  •  shall  be  deemed  guilty  of  a  felony." 
Two  persons  were  joiotly  indicted  under  that  section  and  pleaded  guilty.  On 
a  motion  in  arrest  of  judgment;  Held: 

(1.)  The  section  does  not  apply  only  to  domestic  spirits,  or  only  to  spirits  pro- 
duced in  a  licensed  distillery,  or  only  to  a  stamp  lawfully  affixed ; 

(2.)  The  indictment  need  not  set  out  the  stamp  verbaiim,  or  state  its  contents,  if 
it  describee  it  by  its  statutory  designation ;  nor  need  it  charge  an  intent  to 
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nse  the  stamp  again,  or  an  intAit  to  defraud  the  United  States,  or  knowledge 

by  the  accnsed  that  the  cask  contained  distilled  spirits ; 
(3.)  The  charge  of  a  fraudulent  removal  of  a  stamp  is,  after  a  plea  of  guilty,  to 

be  taken  as  the  charge  of  an  intent  to  defraud  the  United  States ; 
(4.)  An  iodictment  under  said  section  will  lie  against  two  persons  jointly; 
(6.)  It  cannot  be  objected,  on  a  motion  in  arrest  of  judgment^  that  two  separata 

offences  are  charged  in  each  count  of  the  indictment. 

(Before  Wallaob,  Bbnkdiot  and  Bbown,  JJ.,  Southern  District  of  New  York, 
April  2d,  1888.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  in  arrest  of  judgment  upon  a  plea  of  gniltj.  The 
statute  to  which  attention  has  been  called  in  connection  with 
the  motion,  is  as  follows:  ** Every  person  *  *  *  who 
removes  any  stamp  provided  by  law,  from  any  cask  or  pack- 
age containing,  or  which  had  contained,  distilled  spirits,  with- 
out defacing  and  destroying  the  same  at  the  time  of  such  re- 
moval, or  who  aids  or  assists  therein,  *  *  *  shall  be 
deemed  guilty  of  a  felony."    {Bev.  Stat.  V.  S.y  §  8,324.) 

The  indictment  contains  several  counts  substantially  alike. 
The  first  count  charges,  that,  at  a  time  and  place  stated,  the 
accused  "  did  feloniously,  knowingly  and  fraudulently  remove 
thirty-six  United  States  internal  revenue  stamps,  provided  and 
required  by  law  of  the  United  States  for  distilled  spirits,  to 
wit,  eighteen  United  States  internal  revenue  distillery  ware- 
house stamps  for  distilled  spirits,  and  eighteen  United  States 
internal  revenue  tax  paid  stamps  for  distilled  spirits,  of  the 
denomination  of  forty  gallons,  more  particular  and  definite 
description  of  which  said  stamps  being  as  yet  to  the  jurors 
aforesaid  unknown,  from  eighteen  casks  then  and  there  con- 
taining distilled  spirits,  to  wit,  gin,  a  more  particular  and  defi- 
nite description  of  which  said  casks  and  distilled  spirits  being 
as  yet  to  the  jurors  aforesaid  unknown,  on  which  said  casks 
said  stamps  had  theretofore  been  placed  as  provided  and  re- 
quired by  law  of  the  United  States,  as  they,  the  said  George 
D.  Bayaud  and  Gustavo  F.  Perrenoud  then  and  there  well 
knew,  without  defacing  and  destroying  the  said  stamps  at  the 
time  of  the  removal  thereof  as  aforesaid." 
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To  this  count  the  first  objection  taken  is,  that  it  charges 
no  offence,  because  it  omits  to  state  that  the  spirits  contained 
in  the  casks  were  of  domestic  manufacture.  This  objection  is 
evidently  based  upon  the  supposition  that  the  provision  of  the 
statute  above  quoted  is  applicable  to  casks  containing  domes- 
tic spirits  only.  This  is  a  misapprehension.  By  the  Act  of 
March  1st,  1879,  sec.  12,  (20  TJ.  S.  Stat,  at  Large,  342,)  the 
provision  is  made  applicable  to  imported  spirits  as  well.  The 
offence  is  committed  by  the  removal,  without  destroying,  of 
stamps  from  a  cask  containing  distilled  spirits,  whether  such 
spirits  be  foreign  or  domestic.  It  is  not  necessary,  therefore, 
to  describe  the  spirits  as  domestic,  in  order  to  charge  an 
offence. 

The  next  objection  is,  that  the  count  is  defective  because 
it  does  not  show  that  the  spirits  contained  in  the  casks  in 
question  had  been  produced  in  a  licensed  distillery,  and  that 
the  stamps  had  been  affixed  to  the  casks  in  pursuance  of  the 
requirements  of  law.  Here  the  argument  is,  that  only  spirits 
produced  in  a  licensed  distillery  are  required  to  be  stamped, 
and  that  the  provision  above  quoted  applies  only  to  the  re- 
moval, without  destroying,  of  stamps  lawfully  affixed ;  where- 
fore, it  is  said  that  there  must  be  an  allegation  and  proof  that 
the  spirits  in  the  casks  had  been  produced  in  a  licensed  dis- 
tillery, that  a  warehouse  entry  of  them  had  been  made,  that 
the  warehouse  stamp  referred  to  had  been  affixed  to  the  casks 
in  conformity  with  such  entry,  that  the  tax  on  the  spirits  de- 
scribed had  been  subsequently  paid,  and  that  the  tax-paid 
stamp  referred  to  had  been  affixed  after  such  payment.  In 
order  to  sustain  this  position,  the  statute  must  be  understood 
as  if  it  read,  ^^Any  person  who  removes  a  stamp,  which  has 
been  affixed  as  required  by  law,  from  any  cask  to  which  it 
was  BO  affixed,"  &c.  But  the  statute  reads  otherwise.  It  de- 
scribes the  stamp  referred  to  by  the  words  "  any  stamp  pro- 
vided by  law,"  and  it  describes  the  cask  as  ^^  any  cask  contain- 
ing or  which  had  contained  distilled  spirits,"  and  it  prohibits 
the  removal,  without  destroying,  of  such  a  stamp  from  such  a 
cask,  and  no  words  are  used  indicating  an  intention  to  limit 
Vol.  XXI.— 19 
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the  offence  to  removals,  without  destroying,  of  such  stamps 
only  as  may  have  been  affixed  to  the  cask  in  question  in  the 
particular  mode  directed  by  law.  Stamps  of  various  kinds  are 
provided  by  law  for  distilled  spirits,  and  the  object  of  the 
provision  in  question  is  to  prevent  a  second  use  of  any  such 
stamp  after  it  has  been  once  affixed  to  a  cask  of  distilled 
spirits.  The  removal  of  a  governmental  stamp  from  a  cask  of 
distilled  spirits  is  not  prohibited.  What  is  forbidden  is,  the 
removal  of  such  a  stamp  from  a  package  of  distilled  spirits, 
without  at  the  same  time  destroying  it ;  and  the  offence  is 
committed,  whether  the  spirits  in  the  cask  be  the  product  of  a 
licensed  or  an  illicit  distillery,  and  without  reference  to  the 
circumstances  under  which  the  stamp  was  affixed.  So,  the  in- 
gredients of  the  offence  created  by  the  statute  in  question 
(aside  from  knowledge  and  intent,  which  will  be  adverted  to 
hereafter)  are,  (1)  a  removal,  without  at  the  same  time  destroy- 
ing, of  any  stamp  provided  by  law ;  (2)  from  any  cask  contain- 
ing or  which  had  contained  distilled  spirits.  These  ingre- 
dients are  not  wanting  in  the  present  indictment. 

What  has  already  been  said  disposes  of  the  further  point 
made,  that  it  should  appear  on  the  face  of  the  indictment  that 
the  casks  contained  more  than  five  gallons,  and  were  not 
^'  standing  casks." 

The  next  objection  to  the  indictment  is,  that  the  stamps 
are  not  set  out  verbatim.  Here  reliance  is  first  placed  upon 
the  rule,  that  when  words,  whether  written  or  spoken,  form 
part  of  the  gist  of  the  offence,  they  must  be  set  out  vei^baiim. 
This  rule  has  no  application  to  a  case  like  this.  Stamps  of 
various  kinds  are  provided  by  law  and  their  form  prescribed. 
One  kind,  having  a  designated  form,  is  termed  a  "  distillery 
warehouse  stamp."  (21  Z7.  IS.  Stat,  at  Large^  14:7.)  Another  is 
designated  by  the  statute  as  a  ^'tax-paid  stamp,"  and  its  form  is 
prescribed.  {Sec.  3,295  Rev.  Stat.)  To  remove,  without  de- 
stroying, any  stamp  of  either  of  these  kinds,  from  a  cask  con- 
taining distilled  spirits,  is  an  offence,  not  because  of  the  words 
printed  on  the  face  of  the  stamp,  but  because  it  is  a  stamp 
provided  by  law.     The  words  upon  the  stamp  form  no  part  of 
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the  gist  of  the  offence.  That  would  be  the  same  if  the  stamp 
exhibited  a  mere  device  without  words.  For  the  purposes  of 
this  statute  the  stamp  is  a  mere  emblem,  and,  when  it  is  de- 
scribed by  its  statutory  designation,  such  description  brings 
the  thing  within  the  scope  of  the  statute,  for,  every  "  distil- 
lery warehouse  stamp,"  or  *'  tax-paid  stamp,"  is  a  stamp  "  pro- 
vided by  law."  In  larceny,  when  a  bank  note  is  the  subject 
of  the  offence,  it  is  needless  to  set  forth  the  note.  {Arch. 
Urim.  Pl.y  66.)  When  the  offence  is  selling  a  lottery  ticket, 
the  ticket  is  not  required  to  be  set  forth.  {People  v.  Taylor^ 
3  Denio,  99 ;  FreUigh  v.  The  State^  8  Mo.,  613.)  The  pres- 
ent case  is  analogous  in  principle. 

Again,  it  is  said  that  the  stamp  must  be  set  out,  to  enable 
the  Court  to  see  that  it  was  an  engraved  stamp,  and  filled  out 
according  to  law.  (Sec.  3,312.)  But,  setting  out  the  stamp 
verbatim  in  the  indictment  would  not  show  to  the  Court  that 
it  was  engraved,  nor  that  it  was  filled  out  as  the  law  required. 

Again,  it  is  said  a  tax-paid  stamp  is  a  receipt  for  the  tax  on 
the  spirits  in  the  cask,  and  whether  these  stamps  purported  to 
be  receipts  for  such  tax  can  only  be  determined  by  the  con- 
tents of  the  paper.  But,  sec.  3,324:  nowhere  says  that  the 
stamp  referred  to  must  be  a  receipt.  The  words  are  "  any 
stamp  provided  by  law."  And  the  removal,  without  destroy- 
ing, of  such  a  stamp  from  a  cask  containing  spirits,  is  for- 
bidden, whether  the  stamp  shows  the  receipt  of  the  tax  law- 
fully charged  on  the  spirits  or  not. 

Reference  has  been  made  to  the  rule  in  respect  to  indict- 
ments for  forgery,  where  the  forged  note  must  be  set  out,  to 
enable  the  Court  to  see  that  the  thing  made  or  uttered  is  in 
the  similitude  of  a  thing  capable  of  being  forged.  Here  we 
have  nothing  to  do  with  the  similitude  of  a  stamp,  but  with 
the  stamp  itself,  a  thing  having  a  statutory  name  and  form, 
which  is,  therefore,  legally  described  by  using  the  statutory 
designation. 

Again,  it  is  said  the  stamp  should  be  set  out  in  order  to  in- 
form the  accused  of  the  history  of  the  casks  to  which  they 
were  affixed.    But,  the  accused  can  be  informed  of  the  act 
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charged  without  furnishing  a  history  of  the  casks.    To  require 
that  would  annul  the  statute. 

Still  again,  it  is  said  the  stamp  should  be  set  out  to  enable 
the  accused  to  be  prepared  to  show  that  the  stamps  removed 
were  not  genuine  or  were  removed  by  persons  other  than  the 
defendants.  But,  all  this  may  be  secured  to  the  accused  with- 
out setting  out  the  stamps  verbatim. 

To  require  the  setting  out  of  the  stamps  verbatim  is  one 
thing,  to  require  a  description  of  the  act  charged  sufficient 
to  identify  it  is  quite  another ;  and  whether  the  description 
of  the  act  charged,  furnished  by  this  indictment,  is  sufficient 
for  that  purpose,  is  the  next  question  to  be  considered. 

The  description  given  of  the  act  intended  to  be  proved 
against  the  accused,  is  as  follows,  viz.,  that,  at  a  certain  time 
and  place,  they  did,  from  18  casks  containing  gin,  re- 
move, without  destroying,  36  United  States  internal  revenue 
stamps,  prescribed  and  required  by  law  for  distilled  spirits,, 
to  wit,  18  United  States  iAtemal  revenue  distillery  ware- 
house stamps  for  distilled  spirits,  and  18  United  States  inter- 
nal revenue  tax-paid  stamps  for  distilled  spirits,  of  the  de- 
nomination of  40  gallons,  a  more  particular  and  definite 
description  of  which  said  stamps  is  as  yet  to  the  jurors 
unknown.  The  act  intended  to  be  proved  is  removing, 
without  destroying,  certain  stamps.  If  the  case  were  larceny, 
the  act  would  be  taking  and  carrying  away  certain  stamps. 
An  indictment  for  larceny,  containing  a  description  of  the 
property  taken,  such  as  this  indictment  aflbrds,  would  be  good 
according  to  many  authorities,  as,  for  instance,  2  -Halej  183, 
where  the  description  given  is  "  20  sheep ; "  Beg.  v.  GaUeara^ 
(1  Den.  C.  (7.,  601,)  where  the  description  is  "  one  ham ; " 
Rex  V.  Johnson^  (3  M.  (&  S.,  639,)  where  the  description  is  "  & 
bank  notes."  Considering  the  analogy  between  the  act  of  re- 
moving and  the  act  of  taking  and  carrying  away,  it  is  not  seen 
why  any  greater  particularity  in  describing  the  property  should 
be  required  in  the  one  case  than  in  the  other.  Certainly, 
too  much  is  claimed  when  it  is  asked  that  the  indictment  indi- 
cate the  evidence  by  which  the  Government  intends  to  sup- 
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port  the  charge  that  the  accused  removed  these  stamps.  The 
•degree  of  certainty  required  in  an  indictment  depends  upon 
the  character  of  the  offence.  Complete  certainty  is  not  in  all 
^ataes  required*  What  is  sufficient  certainty  in  any  case  de- 
pends on  the  nature  of  the  offence  and  the  circumstances  of 
the  case.  The  description  here  is  carried  so  far  as  to  point  out 
that  the  stamps  removed  were  18  United  States  internal  rev- 
enue distillery  warehouse  stamps,  and  18  United  States  in- 
ternal revenue  tax-paid  stamps  for  distilled  spirits,  of  the 
denomination  of  40  gallons,  and  that  they  were  removed  from 
casks,  and  that  such  casks  contained  gin. 

Moreover,  the  grand  jury  say  that  these  are  all  the  partic- 
ulars known  to  them.  'No  doubt,  each  of  these  stamps  at  some 
time  displayed  other  distinguishing  characteristics  besides 
those  stated  in  the  indictment,  but  it  does  not  follow,  as 
•contended  by  counsel,  that  such  other  particulars  must  have 
been  known  to  the  grand  jury.  The  stamps  may  have  been 
accidentally  defaced  since  their  removal  from  the  casks  and 
before  exhibition  to  the  grand  jury,  so  as  to  disclose  no  more 
than  is  stated  in  the  indictment,  or  they  may  have  been  lost 
and  so  never  exhibited  to  the  grand  jury,  or  they  may  have 
been  beyond  the  reach  of  the  grand  jury,  and  no  more  of  their 
contents  recollected  by  witnesses  of  the  removal  than  the  in- 
dictment discloses,  and  still  their  removal  may  have  been 
proved.  It  has  never  been  supposed  necessary  to  produce  the 
subject  of  a  larceny  before  a  grand  jury,  and  it  is  entirely 
possible  to  give  legal  proof  of  the  removal  of  these  stamps  at 
the  time  and  place  stated,  without  producing  the  stamps  them- 
selves. It  is  by  no  means  correct,  therefore,  to  say  that  "  this 
indictment  is  either  a  fraud  upon  the  Court,  and  its  pre- 
sentation a  perversion  of  justice,  or  else  the  allegation  in  it  is 
untrue." 

But,  it  is  again  contended,  that  the  contents  of  the  stamps, 
so  far  as  printed  in  the  statutes,  might  have  been  given.  Cer- 
tainly, but  without  any  benefit  to  the  accused.  The  stamps 
are  described  by  their  statutory  designation,  and  the  accused 
is  thereby  most  certainly  informed  of  their  contents,  so  far  as 
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printed  in  the  statntes,  for  no  stamp  can  come  within  the  dee* 
ignation  of  the  statute  nnlesa  in  the  statutory  form. 

Again,  it  is  contended  that  the  stamps  should  be  set  out, 
to  enable  the  accused  to  plead  an  acquittal  or  a  conviction  in 
bar  of  a  subsequent  charge  for  the  same  offence ;  and  it  is  said 
more  than  100  stamps  are  alleged  to  have  been  removed,  and, 
if  the  accused  are  again  indicted  for  removing  any  of  these,  it 
will  be  impossible  for  them  to  show,  by  the  record  or  by  evi- 
dence, that  the  subject  of  such  new  indictment  is  one  of  those 
referred  to  in  this  indictment.  Here  is  not  the  place  to  ob- 
ject to  the  indictment  because  of  the  number  of  charges  it 
contains.  The  accused,  without  objection,  have  pleaded  guilty 
to  each  charge  made.  After  such  plea,  the  only  objection 
open  to  them  on  this  score  is,  that  the  indictment  fails  to  de- 
scribe the  various  acts  intended  to  be  proved  with  that  rea- 
sonable certainty  which  the  law  requires  to  constitute  a  valid 
indictment.  Such  a  degree  of  certainty  in  an  indictment  as 
will  preclude  the  necessity  of  any  evidence  to  identify  the 
subject-matter  is  not  required.  ^  There  must  be  some  parol 
evidence,  in  all  cases,  to  show  what  it  was  that  he  was  tried 
for  before."  {Reg.  v.  Mansfield^  \  C.  <&  Jf.,  140.)  In  the 
present  case,  if  the  accused  believed  themselves  to  be  exposed 
to  the  danger  of  a  second  prosecution  in  respect  to  any  of  the 
stamps  forming  the  subject  of  this  indictment,  because  not 
possessed  of  evidence  to  identify  the  stamps,  it  was  open  to 
them,  before  pleading  guilty,  to  provide  themselves  with  such 
evidence,  by  means  of  a  bill  of  particulars.  And  the  record 
presented  on  this  motion  shows  that  this  precaution  was  not 
omitted.  A  bill  of  particulars  cannot  cure  the  omission  of  a 
material  averment  from  an  indictment ;  but  when,  as  here,  the 
indictment  shows  that  the  description  of  the  stamps  removed 
Ib  all  that  it  was  within  the  power  of  the  grand  jury  to  give, 
and  such  description  is  sufficient  to  show  that  an  offence  has 
been  committed,  and  when  it  appears  of  record  that  further 
and  full  particulars  were  afterwards  given  under  the  order 
of  the  Court,  a  bill  of  particulars  so  obtained  is  an  answer 
to  the  suggestion  that  the  accused  will  not  be  able  to  identify 
by  evidence  the  stamps  to  which  the  indictment  refers. 
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Here  it  should  also  be  remarked,  that,  in  point  of  fact,  the 
indictment  has  proved  sufficient  to  enable  the  accused  to  iden- 
tify the  acts  charged,  for  it  enabled  them  to  say  to  the  Court, 
in  the  most  solemn  manner,  by  their  plea  of  guilty,  that  they 
had  committed  the  acts  charged.  It  would  hardly  do,  there- 
fore, to  permit  them,  after  acknowledging  their  guilt,  to  es- 
cape punishment  upon  the  theory  that  they  are  not  informed 
by  the  indictment  as  to  what  they  say  by  their  plea  they  were 
thereby  informed. 

In  U.  S.  V.  Schirner,  (5  Biss.,  195,)  an  indictment  was  up- 
held where  the  act  was  described  as  removing  ^'  5  kegs  of 
lager  beer  without  affixing  and  cancelling  a  stamp  denoting 
the  tax  on  said  beer ; "  and  the  case  is  one  properly  cited  here, 
for^this  case,  like  that,  is  one  arising  out  of  a  revenue  law,  and 
purely  statutory.  The  circumstance,  that  the  statute  under 
consideration  declares  the  offence  a  felony,  does  not  take  the 
case  out  of  the  reason  of  the  rule  applied  in  Schimer's  case,  for, 
it  will  be  observed,  that  this  statute,  like  the  statute  considered 
by  the  Supreme  Court  in  U.  S.  v.  Stoats^  (8  How.y  46,)  does 
not  make  a  felonious  intent  part  of  the  description  of  the 
offence,  but  refers  to  felony  only  in  connection  with  the 
punishment. 

The  next  point  to  be  considered  is,  that  the  indictment 
does  not  charge  an  intent  to  use  the  stamps  again,  or  an  intent 
to  defraud  the  United  States.  A  sufficient  answer  to  this  ob- 
jection is,  that  neither  an  intent  to  use  the  stamps  again, 
nor  an  intent  to  defraud  the  United  States,  nor  any  other 
particular  intent,  is  made  by  the  statute  an  ingredient  of 
the  offence,  and  there  is  nothing  in  the  nature  of  the  offence, 
or  in  the  language  used  to  describe  it,  that  enables  the 
Court  to  fix  upon  any  particular  intent  as  intended  to  be  im- 
plied. Two  particular  intents  are  suggested  in  the  objection 
as  made.  How  is  the  Court  to  select  between  them  ?  It  is  to 
be  borne  in  mind  that  the  general  criminal  intent,  the  wicked 
mind— which  being  absent,  as,  for  instance,  in  cases  of  re- 
moving stamps  by  mistake  or  by  order  of  Court,  &c.,  may 
take  such  cases  out  of  the  scope  of  the  statute— is  a  different 
thing  from  the  particular  intent  here  sought  to  have  inserted 
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in  the  statute  by  the  Court.  A  general  criminal  intent  is 
charged  in  this  indictment,  by  the  word  "  feloniously."  Upon 
this  point  the  greatly  considered  case  of  The  Queen  v.  Aspin^ 
aU^  (2  Q,  B.  j9.,  48,)  as  to  which  see  remarks  of  Brett,  J.,  in 
Bradlaugk  v.  The  Queen^  (3  Q,  B.  7?.,  626,)  is  a  direct  adju- 
dication. 

But,  if  the  particular  intent  to  defraud  the  United  States 
is  to  be  grafted  into  this  statute  by  the  Court,  still  the  objec- 
tion under  consideration  cannot  avail,  for  here  is  to  be  applied 
the  rule,  that,  where  an  averment  which  is  necessary  for  the 
support  of  the  pleading  is  imperfectly  stated,  and  the  verdict 
could  not  have  been  found  without  finding  this  imperfect  aver- 
ment to  have  been  proved  in  a  sense  adverse  to  the  accused, 
then,  after  verdict,  the  defective  averment  which  might  have 
been  bad  on  demurrer  is  cured  by  the  verdict.  {Heymann  v. 
The  Queen,  Z.  E.,  8  Q.  B,,  102,  105 ;  The  Queen  v.  AspinaU, 
supra;  Wille  v.  Claflin,  92  U.  /S.,  141.)  In  this  case,  al- 
though there  has  been  no  verdict  of  guilty,  there  has  been  a 
plea  of  guilty,  and  the  rule  cited  applies  with  full  force.  So 
that,  if,  as  contended,  the  particular  intent  to  defraud  the 
United  States  is  an  ingredient  of  the  offence,  to  be  averred 
and  proved,  then  the  charge  which  the  indictment  contains, 
that  the  accused  "  fraudulently  "  removed  the  stamps,  is  now 
to  be  taken  in  the  only  sense  in  which  it  could  be  material  in 
a  description  of  the  offence  in  question,  viz.,  as  meaning  "  with 
intent  to  defraud  the  United  States."  The  case  is  one  of  an 
imperfect  averment  cured  by  the  plea  of  guilty. 

It  is  next  objected,  that  the  indictment  is  fatally  defective, 
because  it  omits  to  allege  that  the  accused  knew  that  the  casks 
contained  distilled  spirits.  In  regard  to  this  point  it  is  first  to 
be  remarked,  that  it  depends  upon  the  proper  construction  to 
be  given  to  the  statute  above  quoted.  Looking  at  tlie  words 
employed  as  indicating  the  intent  of  the  law,  it  is  seen  that  the 
statute  mentions  certain  ingredients  as  necessary  to  constitute 
the  offence,  and  makes  no  allusion  to  knowledge  that  the  casks 
contained  or  had  contained  distilled  spirits.  It  would  have 
been  so  easy  and  so  natural  to  have  designated  such  knowledge 
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among  the  other  ingredients,  if  it  had  been  intended  to  make 
8Qch  knowledge  an  ingredient  of  the  offence,  that  the  omission 
of  any  expression  to  that  effect  goes  far,  of  itself,  considering 
the  object  of  the  statnte,  (see  A  Quantity  of  Distilled  Spirits, 
3  Ben,j  558,)  to  repel  the  presnmption  of  such  an  intention. 
The  argument  in  snpport  of  such  a  presumption  assumes  that 
knowledge  of  the  contents  of  the  casks  must  be  proyed  in 
order  to  render  the  act  of  removing  stamps  punishable  as  a 
crime.     But,  no  such  assumption  can  be  indulged  in. 

Statutory  crimes,  where  knowledge  or  intent  are  not  ingre- 
dients of  the  offencej  are  common.  The  rule  applied  in  such 
cases  is,  that,  where  a  statute  forbids  the  doing  of  a  certain  act 
under  certain  circumstances,  without  reference  to  knowledge 
or  intent,  any  person  doing  the  act  mentioned  is  charged  with 
the  duty  to  see  that  the  circumstances  attending  his  act  are 
such  as  to  make  it  lawful ;  and,  under  such  statutes,  a  convic- 
tion may  be  had  upon  proof  of  doing  the  forbidden  act,  with- 
out proof  of  knowledge,  by  the  accused,  of  the  circumstances 
specified  in  the  statute.  The  books  contain  many  cases  where 
such  a  rule  has  been  applied.  For  instance,  Barnes  v.  The 
State,  (19  Conn.,  399,)  where  the  act  charged  was  selling  liquor 
to  a  common  drunkard,  in  which  case  the  Court  refers  to 
cases  of  enticing  a  female  under  21  years  of  age,  and  of  adul- 
tery, (see  Fox  v.  State,  3  I'ex.  Ct.  App.,  329,)  as  within  the 
rule ;  Com.  v.  Waite,  (11  AUen,  264,)  where  the  act  charged 
was  selling  adulterated  milk ;  Gom.  v.  Boynton,  (2  Allen,  160,) 
where  selling  liquor  that  was  intoxicating  was  the  offence ; 
State  V.  ffeck,  (23  Minnesota,  549,)  where  selling  liquor  to  an 
habitual  drunkard  was  charged ;  1  Riuts.  on  Crimes,  93,  where 
the  crime  charged  was  inducing  a  soldier  to  desert ;  Reg.  v. 
Robins,  (1  Car.  <&  E.,  456,)  where  the  crime  was  abducting 
an  nnmarried  girl  under  sixteen  years  of  age ;  Rem  v.  Olifier, 
(10  Cox  G.  C,  402,)  and  Fit&patrioh  v.  KeUy,  (Z.  R.,  8  Q.  B., 
337,)  where  the  charge  was  selling  adulterated  butter ;  Reg.  v. 
Woodrow,  {\b  M.  dk  TT.,  404,)  where  the  offence  was  having 
in  possession  adulterated  tobacco,  and  where  it  was  found  as  a 
fact  that  the  accused  believed  the  tobacco  to  be  unadulterated ; 
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HaUted  v.  The  State^  (12  Vroom^  652.)  In  all  these  cases  a 
point  similar  to  the  one  under  consideration  was  made  without 
avail. 

No  reason  has  been  suggested  why  the  rule  above  stated 
should  not  be  applied  in  the  present  case.  By  the  statute 
under  consideration,  a  certain  act  is  made  crimiual  when  done 
under  certain  circumstances,  without  reference  to  knowledge 
or  intent.  The  act  described  is  removing  from  a  package  to 
which  it  is  aflSxed,  a  stamp  provided  by  law,  without  at  the 
same  time  destroying  the  stamp.  This  act  is  forbidden  under 
certain  circumstances,  namely,  where  the  stamp  is  affixed  to  a 
package  containing  or  which  had  contained  distilled  spirits. 
The  accused  were  under  no  obligation  so  to  remove  such 
stamps  from  the  casks  to  which  they  were  affixed,  without  in- 
forming themselves  in  respect  to  the  contents  of  the  casks ;  as 
to  which  the  stamps  themselves  were,  probably,  legal  notice, 
but,  if  not,  they  were  certainly  sufficient  to  provoke  inquiry. 
When  such  stamps  were  so  removed  from  casks  at  the  time 
containing  distilled  spirits,  the  act  made  criminal  by  the  stat- 
ute was  done.  In  such  a  case  a  conviction  may  be  had  with- 
out charging  in  the  indictment  knowledge  of  the  contents  of 
the  casks,  for  the  statute  bound  the  accused  to  know  the  facts, 
and  to  obey  the  law  at  their  peril.  (3  OreenUafon  Eo,^  sec, 
21.) 

But,  if  the  law  were  otherwise,  and  an  averment  of  knowl- 
edge be  requisite,  still  the  present  indictment  does  not  fall, 
for  the  reason  that  the  possession  by  the  accused  of  knowledge 
that  the  casks  contained  distilled  spirits  is  necessarily  implied  in 
the  averment  of  the  indictment,  where  it  is  said,  "  on  which 
said  casks  stamps  had  theretofore  been  placed  as  provided  and 
required  by  law  of  United  States,  as  they,  the  said  George  D. 
Bayaud  and  Gustavo  F.  Perrenoud,  then  and  there  well  knew." 
The  knowledge  thus  imputed  to  the  accused  could  not  be  pos- 
sessed by  them  without  their  knowing  that  the  casks  con- 
tained or  had  contained  distilled  spirits.  Certainty  to  a  cer- 
tain extent,  in  general,  is  the  most  that  is  required  in  an  indict- 
ment, and  any  fact  by  necessary  implication  included  in  what 
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IB  alleged  is  suflSciently  averred  to  uphold  a  conviction.  {Arch^ 
Orim.  Pr,  &  PL,  54,  llth  Eng.  ed.) 

Still  again  it  ifi  objected,  that  the  stamps  referred  to  are 
not  described  by  their  statutory  designation,  because  the  stat- 
ute designates  them,  respectively,  '^distillery  warehouse  stamp  " 
and  '^  tax-paid  stamp,"  while  the  indictment  uses  the  words 
"  United  States  internal  revenue  distillery  warehouse  stamps  " 
and  "  United  States  internal  revenue  tax-paid  stamps  for  dis- 
tilled spirits."  But  there  is  no  mistaking  the  description 
given.  The  plain  reference  is  to  the  statutory  '^distillery 
warehouse  stamp  "  and  the  statutory  ^^  tax-paid  stamp,"  and 
that  is  sufficient. 

The  next  point  made  in  behalf  of  the  accused  is,  that  the 
indictment  is  bad  because  it  joins  two  defendants,  when  the 
nature  of  the  offence  is  such  that  no  joinder  of  defendants  is 
permissible.  The  rule  of  the  common  law  is,  that  all  present 
at  the  time  of  committing  the  offence  are  principals,  although 
only  one  act,  if  they  are  confederates  and  engaged  in  a  com- 
mon design  of  which  the  offence  is  a  part.  This  rule  applies 
as  well  in  statutory  offences.  {Prentiss^  Crim.  Pro,^  14.)* 
Nothing  is  discovered  in  the  nature  of  the  offence  in  question 
to  prevent  one  of  the  defendants  being  a  principal  in  the  first 
degree  and  the  other  a  principal  in  the  second  degree.  If  so^ 
their  joinder  is  permissible. 

Lastly,  it  is  sought  to  have  judgment  arrested  because  the 
indictment  charges  in  each  count  at  least  two  separate  and  dis- 
tinct offences.  Whether  such  be  the  fact  it  is  unnecessary  here 
to  decide,  for,  assuming  the  defect  to  exist,  it  cannot  be  availed 
of  on  a  motion  in  arrest  of  judgment. 

All  the  grounds  urged  in  support  of  the  motion  to  arrest 
the  judgment  have  now  been  considered,  and,  none  of  them 
being  found  tenable,  the  motion  must  be  denied. 

William  P.  Fiero^  for  the  United  States. 

Benjamin  F.  Tracy  and  A.  J.  DiUenhoefer^  for  the  de- 
fendant. 
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In  the  Matter  of  Edwin  Harvey  Wadoe,  alias  Erwin 
Aroher,  on  Habeas  Corpus. 

Under  §  5  of  the  Act  of  August  8d,  1882,  (22  U.  S,  Stat,  at  Large,  216,)  regarding 
evidence  in  extradition  cases,  the  certificate  of  the  minister  resident  of  the 
United  States,  to  copies  of  docamentary  eyidence  from  abroad,  may  be  sup- 
plemented by  oral  proof  that  the  originals  of  such  copies  would  be  competent 
and  sufficient  to  authorize  the  arrest  and  commitment  of  the  accused  by  the 
tribunals  of  the  foreign  country. 

Where  there  was  sufficient  competent  evidence  before  the  Commissioner  for  him 
to  exercise  his  judgment  as  to  its  sufficiency  on  the  merits,  his  decision  will 
not  be  reviewed  on  habeas  eorpM, 

(Before  Wallaob,  J..  Southern  District  of  New  York,  April  11th,  1888.) 

Wallace,  J.  Section  5  of  the  Act  of  Congress  of  August 
3d,  1882,  (22  O.  S.  Stat  at  Large^  216,)  regulating  the  prac- 
tice in  extradition  cases,  is  a  snbstitute  for  the  provisions  of 
the  Act  of  June  22d,  1860,  (12  Id.,  84,)  so  far  as  they  relate  to 
the  reception,  upon  the  hearing,  of  depositions,  warrants  and 
other  papers,  in  place  of  those  provided  for  in  the  Act  of  June 
22d,  1860.  The  meaning  of  the  Act  of  June  22d,  ]860,  has 
been  judicially  declared,  and  the  decisions  of  this  Court  are 
controlling  in  determining  whether  the  depositions,  warrants 
and  other  papers  introduced  upon  the  hearing  before  the 
Commissioner  were  so  authenticated  as  to  render  them  compe- 
tent evidence. 

It  was  determined,  in  In  re  Hemrich,  (5  Blatehf.  C.  O.  if., 
414,)  that  any  depositions  or  other  documentary  evidence,  or 
copies  of  them,  are  competent,  which  are  so  authenticated  as 
to  show  that  the  tribunals  of  the  country  where  the  offence 
was  committed  would  receive  them  in  support  of  the  same 
criminal  charge.  It  was  announced  in  that  case,  that  the 
documentary  evidence  should  be  accompanied  by  a  certificate 
of  the  principal  diplomatic  or  consular  oflScial  of  the  United 
States  residing  in  the  foreign  country  from  which  the  fugitive 
shall  have  escaped,  stating  clearly  that  it  is  properly  and  legal- 
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ly  authenticated  so  as  to  entitle  it  to  be  received  in  evidence 
in  support  of  the  same  criminal  charge  by  the  tribunals  of 
such  foreign  country.  The  certificate  did  not  state  this  ex> 
plidtly  and  was  precisely  such  a  certificate  as  that  of  Mr. 
Lowell  in  the  present  case ;  but  it  was  deemed  sufficient  in 
connection  with  the  certificates  of  the  Prussian  officials  declar- 
ing the  deposition  to  be  valid  evidence  touching  the  charge 
of  criminality.  Evidently,  therefore,  the  certificate  is  not  the 
exclusive  source  of  authentication,  but  may  be  assisted  by  other 
evidence. 

In  In  re  Fa/rez^  (7  BUdchf.  C.  C.  J?.,  345,)  the  same  stat- 
ute was  under  consideration,  and  it  was  held  that  the  docu- 
mentary evidence  would  be  receivable  if  it  appeared  that  it 
would  be  receivable  in  the  foreign  tribunal  as  sufficient  to 
warrant  the  arrest  and  committal  for  trial  of  the  accused.  In 
that  case  the  certificate  of  the  minister  resident  was  in  the 
same  language  as  is  the  certificate  of  Mr.  Lowell  here ;  and  it 
was  deemed  sufficient  because  assisted  by  the  certificate  of  the 
Chancellor  of  the  Swiss  Confederation.  This  case  is  authority 
not  only  to  the  effect  that  other  proof  may  be  resorted  to  to 
assist  the  certificate,  but,  also,  that  it  need  not  appear  that  the 
depositions  or  documentary  evidence  would  be  competent  evi- 
dence upon  the  trial  of  the  accused  in  the  foreign  tribunal,  if 
sufficient  to  authorize  his  arrest. 

In  the  present  case,  the  authentication  of  the  depositions, 
by  the  certificate  of  the  resident  minister,  is  supplemented  by 
oral  proof  that  the  originals  would  be  competent  and  sufficient 
to  authorize  the  arrest  and  committal  of  the  accused  by  the 
tribunals  of  England.  In  In  re  Fowler^  (18  EUvtchf.  C.  C.  B., 
430,)  it  was  held  that  the  authentication  might  be  made  by 
oral  proof,  and  that,  while  the  certificate  of  the  resident  min- 
ister would  be  absolute  proof,  if  in  proper  form,  oral  proof 
would  also  serve  to  authenticate  the  documents  or  depositions. 
Although  that  case  arose  under  the  Act  of  June  19th,  1876,  (19 
27.  S.  Stat  at  Large^  59,)  it  is  in  point  here,  because  the 
mode  of  authentication  under  that  Act  and  the  present  Act 


302  CONNECTICUT, 


FHoh  V.  Bragg. 


18  the  eame,  the  only  difference  being  in  the  purport  of  the 
authentication. 

The  oral  proof  here  supplies  the  defects  in  the  certifi- 
cate, and  the  docnmentary  evidence,  copies  of  which  were 
nsed,  shows  that  a  warrant  for  the  arrest  of  the  accused  was 
actually  issued  upon  the  depositions,  by  a  magistrate  of  the 
<5ity  of  London.    - 

The  depositions  and  proofs  presented  a  sufficient  case  to 
the  Commissioner  for  the  exercise  of  his  judicial  discretion, 
and  his  judgment  cannot  be  reviewed  upon  this  proceeding. 
He  is  made  the  judge  of  the  weight  and  effect  of  the  evi- 
dence, and  this  Court  cannot  review  his  action  when  there 
was  sufficient  competent  evidence  before  him  to  authorize 
him  to  decide  the  merits  of  the  case.  His  refusal  to  grant 
an  adjournment  to  enable  the  accused  to  procure  depositions 
from  England  to  show  an  alibi  was,  under  the  circumstances, 
a  legitimate  exercise  of  discretion. 

The  order  of  the  District  Judge,  dismissing  the  writ  and 
remanding  the  prisoner,  is  affirmed. 

FrancU  F.  Marbury^  for  the  British  Government. 

IxAJm  F.  Po9t^  for  the  defendant. 


W.  &  E.  T.  FrroH 
A.  N.  Bbagg  &  Co.     In  Equtit. 

In  ihiB  case,  damages  were  allowed  to  tfae  plaintiff,  in  a  suit  in  equity  for  the 
infringement  of  letters  patent,  for  an  enforced  reduction  in  the  selling  price 
of  his  goods,  containing  the  patented  invention,  oaosed  by  the  competition  of 
the  defendant's  infringing  article. 
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The  entire  rednctioD  in  the  selling  price  of  the  article  as  a  whole  was  allowed, 
it  appearing  that  the  distinctive  feature  which  made  a  market  for  the  plaint. 
iff*B  and  the  defendant's  article  was  the  patented  invention. 

(Before  Shxpmak,  J.,  CoDnecticnt^  April  17th,  1888.) 

Shipman,  J.  The  present  questions  in  this  ease  arise  upon 
the  defendants'  exceptions  to  the  niaster'%  report.  He  has 
reported  that  the  defendants  made  and  sold,  between  October 
1st,  1879,  and  September  20th,  1881,  3,667i  gross  of  infring- 
ing snap-hooks,  that  there  was  no  testimony  from  which  it 
could  be  found  that  profits  accmed  to  them  from  the  sale, 
and  that  the  plaintifis  suffered  damages  by  the  nnlawf  nl  acts 
of  the  defendants,  in  two  ways :  1st,  Through  the  enforced 
reduction  in  the  selling  price  of  their  goods,  caused  by  the 
competirion  of  the  defendants'  infringing  snap-hooks ;  and  2d, 
Through  the  loss  of  profits  which  the  plaintiffs  would  have 
made  by  the  sales  of  their  snaps,  if  the  infringing  snaps  of 
the  defendants  had  not  been  put  upon  the  market. 

The  master  finds,  that  the  plaintiffs'  damage  in  the  first  of 
said  ways  was  the  sum  of  $4,259  07,  and  that  no  part  of  the 
reduction  was  due  to  any  of  the  canses  which  were  named  by 
the  defendants,  the  chief  one  being  the  alleged  competition  of 
different  snap-hooks  other  than  those  made  by  them.  He 
further  finds,  that  a  suflScient  operative  cause  for  such  damage 
existed  in  the  competition  of  the  defendants'  infringing  snap, 
and  that  the  characteristic  feature  of  the  plaintiffs'  snap,  as  a 
finished  article,  by  which  it  acquired  its  position  in  the  market, 
was  the  side  recess  in  a  swinging  tongue,  and  that  this  feature 
appeared  in  the  defendants'  snaps,  and  that  they  were  in 
direct  competition  with  the  plaintiffs'  article. 

Upon  the  second  element  of  damage,  the  master  finds,  that 
the  plaintiffs  would  have  sold,  during  the  infringing  period,  at 
least  3,126  gross  of  their  snaps  above  the  quantity  actually 
sold  by  them,  if  the  infringing  snaps  had  not  been  in  the 
market,  bnt  that  the  testimony  as  to  the  cost  of  manufacture 
and  sale  was  so  meagre  that  he  was  unable  to  make  any  find- 
ing as  to  the  extent  of  the  plaintiffs'  damage,  from  the  loss  of 
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profits  on  sales  of  which  they  were  deprived,  by  the  unlawful 
acts  of  the  defendants. 

The  defendants  have  filed  eleven  exceptions.  The  two 
material  classes  of  exceptions  are  to  the  effect,  that  the  evi- 
dence did  not  justify  a  finding  that  the  plaintiffs'  reduction 
in  prices  was  wholly  caused  by  the  competition  of  the  infring- 
ing snap-hooks ;  »nd  that  the  master  found  in  favor  of  the 
plaintiffs  their  damage  upon  the  sale  of  the  snaps  as  a  com- 
pleted article,  containing  both  patented  and  unpatented  fea- 
tures, whereas  he  should  have  proved  the  part  of  the  damage, 
if  any,  which  resulted  from  the  decrease  in  price  in  the 
patented  part  of  the  snap-hook. 

Upon  the  first  class  of  exceptions,  the  defendants  say,  that^ 
during  the  infringing  period,  other  hooks  than  either  theirs 
or  the  plaintids',  having  a  side  recess  in  a  swinging  tongue, 
were  in  the  market,  and  helped  the  competition,  and  helped  to 
decrease  the  prices.  It  is  to  be  noticed,  that  the  damages 
which  are  found  in  favor  of  the  plaintife  result  only  from 
an  enforced  reduction  in  prices.  The  plaintiflB  have  been 
manufacturing  their  hook  since  1865.  Judd  and  Blakeslee, 
and  the  Middletown  Tool  Company,  or  its  successor,  have  been 
their  competitors  in  snap-hooks  since  that  date,  while  the 
snap-hooks  Nos.  1  and  2  of  O.  B.  North  &  Co.  have  com- 
peted with  their  article  for  twelve  and  ten  years  respectively. 
No  one  of  these  hooks  ever  affected  the  plaintiffs'  prices* 
The  same  is  true  of  the  Mosher  and  Anchor  hook,  and  it  may 
be  remarked,  that  theve  was  no  evidence  of  importance,  upon 
the  part  of  the  defendants,  tending  to  show  that  these  other 
competing  snap-hooks  had  an  effect  in  the  reduction  of  prices. 
The  defendants  claimed  that  the  O.  B.  North  &  Co.  hook 
was  both  a  competitor  and  a  plain  infringer,  and  that,  there- 
fore, it  was  unjust  to  visit  upon  them  all  the  consequences  of 
the  infringement.  It  is  immaterial  to  the  issues  of  this  case, 
whether  this  snap-hook  is  or  is  not  an  infringement  of  the 
plaintiffs'  patent,  if  it  has  not  reduced  their  prices.  If  it  has 
not  injured  the  plaintiffs  in  this  regard,  its  presence  in  the 
market  does  not  lighten  the  burden  of  the  defendants. 
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The  next  and  the  important  exception  relates  to  the  fact, 
that  the  master  made  no  apportionment  of  the  redaction  in 
price,  between  the  patented  and  the  unpatented  parts  of  the 
snap-hook.  A  harness  snap-hook,  of  the  general  class  to  which 
the  plaintiffs'  article  belongs,  is  a  little  device  consisting  of  a 
hook  and  a  tongne,  so  actuated,  by  a  torsional  spring,  that  the 
hook  is  prevented  from  disengagement  from  the  ring  to  which 
it  may  be  attached.  A  hook  is,  of  course,  a  necessary  part  of 
the  device,  but  the  hook  part  of  the  various  snap-hooks  is  sub- 
stantially the  same.  The  difference  between  the  different 
kinds  of  harness  snap-hooks  consists  substantially  in  the 
methods  in  which  the  tongue  and  spring  are  constructed  and 
arranged  with  reference  to  each  other,  and  thus  the  springing 
tongue,  by  which  is  meant  the  tongue  with  the  spring,  is  the 
distinctive  or  characteristic  part  of  the  device.  It  is  not 
merely  the  essential  feature  of  the  plaintiffs'  hook,  but  it  is  the 
essential  feature  of  all  snap-hooks  of  this  class.  I  do  not  mean, 
by  "  essential,"  that  it  is  the  only  important  part  of  the  com- 
pleted article,  but  I  mean  that  it  is  the  part  in  which  consists, 
and  which  makes,  the  difference  in  the  values  of  different 
kinds  of  snap-hooks,  as  marketable  articles.  The  essential  and 
characteristic  feature  of  the  plaintiffs'  and  defendants'  snap- 
hook  is  a  swinging  tongue  with  a  side  recess,  and  this  feature 
makes  the  article  what  it  has  been  in  the  market. 

This  statement  of  the  nature  of  the  device  shows  that  the 
principle  which  is  invoked  by  the  defendants,  and  which  is 
perfectly  true  when  applied  to  a  certain^tate  of  facts,  is  not 
applicable  to  the  facts  in  this  case,  the  principle  being,  that, 
-^hen  the  patented  thing  is  a  mere  improvement  in  a  part  of 
a  device,  the  proof  of  damages  resulting  from  an  infringement 
must  be  limited  accordingly.  The  plaintiffs'  snap-hook  is  an 
improvement  upon  the  Judd  and  other  snap-hooks,  in  that  it 
is  a  new  and  better  way  of  constructing  and  arranging  the 
same  tongue  and  the  same  spring,  and,  therefore,  the  defend- 
ants say  that  the  damages  must  be  limited  to  those  which  re- 
sult from  the  improper  use  of  the  plaintiffs'  improvement 
upon  the  Judd  hook.  But,  the  Bristol  snap-hook  is  not  a  mere 
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improYement  upon  the  Jadd  hook.  The  J  add  device  has  a 
tongae  and  a  spring  made  and  arranged  in  a  way  of  its  own, 
which  method  makes  the  article  as  a  marketable  article.  The 
plaintiffs'  snap-hook  has  its  tongue  and  its  spring  made  and 
arranged  in  a  certain  other  way,  which  gives  to  the  device  its 
valae  as  a  finished  article  in  the  market. 

Bnt,  the  defendants  farther  say,  that  the  device  is  com- 
posed of  an  unpatented  hook  and  a  springing  tongae,  and  that 
the  enforced  redaction  in  price  was  f ally  as  much  upon  the 
hook  as  upon  the  tongae,  whereas  the  master  gave  the  entire 
redaction  as  damages,  when  it  was  the  duty  of  the  plaintifEs  to 
prove,  and  of  the  master  to  find,  if  a  sufficient  basis  was  fur- 
nished for  the  finding,  how  much  of  the  damage  was  due  to 
the  infringement  of  the  patented  part.  While  it  is  not  true 
that  the  tongue  is  the  whole  of  the  device,  or  that  the  hook  is 
not  an  indispensable  part  of  it,  yet  the  tongue  is  the  peculiar 
and  variable  and,  as  has  been  said,  essential  feature  in  all  snap- 
hooks  of  this  class,  and  the  hook  is  the  unvarying  feature  to 
which  the  tongue  is  attached.  Both  together  constitute  a 
snap-hook,  and  the  patented  tongue  must,  in  connection  with 
an  unpatented  hook,  be  placed  in  the  form  of  a  snap-hook,  for 
sale.  This  state  of  facts  brings  the  case  within  the  principle 
which  is  stated  in  Sargeant  v.  Yale  Loch  Mamtfacturing 
Co.,  (17  Blatchf.  C.  C.  B.,  244,)  and  which  is,  that,  when  re- 
duction of  prices  in  the  plaintiff's  sales  is  the  only  element  of 
damages,  if  the  essential  feature  of  the  plaintiff's  structure 
and  of  the  inf ringif!^  structure,  respectively,  is  the  patented 
device,  and  the  patented  device,  being  only  a  part  of  the 
structure,  must  necessarily  be  embodied  in  the  complete  struc- 
ture for  sale,  and  the  plaintiff  is  enabled,  by  the  presence  of 
such  patented  device,  to  make  his  profit  on  the  entire  struc- 
ture, and  he  is  deprived,  by  the  acts  of  the  defendant,  in  sell- 
ing, at  low  prices,  infringing  structures  containing  the  pat- 
ented device,  of  the  profit  which  he  otherwise  would  have 
made  on  the  structures  containing  the  patented  device  which 
he  actually  sold,  "it  seems  plain,  that  the  defendant's  infringe- 
ment must  be  held  to  have  caused  the  entire  loss  of  the  plaint- 
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iff  by  the  redaction  of  prices,  after  allowing  a  proper  gnm  for 
any  other  patented  device  contained  in  the  defendant's  "  strac* 
tares,  "  and  for  any  other  caose  which  gave  to  the  defendant 
an  advantage  in  selling  his  "  stractares. 

Each  of  the  various  kinds  of  snap-hooks  had  its  share  of 
the  trade.  The  plaintifEs'  article  had  its  share  of  snccess,  and 
their  prices  were  not  interfered  with  nntil  the  defendants  ap- 
peared with  their  snap-hook,  which  contained  the  plaintiffs' 
distinctive  featare.  In  this  state  of  facts,  the  plaintiffs  affirm-, 
atively  claimed  that  the  redaction  was  owing  entirely  to  the 
infringement,  and  also  denied  that  it  was  attributable,  in  any 
respect,  tq  any  of  the  caases  which  were  suggested  by  the  de^ 
fendants.  It  has  occurred  to  me  that  the  reduction  might 
have  been  owing,  in  part,  to  the  commercial  success  and  en- 
terprise of  the  defendants  in  pushing  their  goods  upon  the 
market,  and  in  effecting  sales  where  the  plaintiffs  could  not, 
but  no  exception  was  taken  to  the  master's  report  on  thia 
ground,  and  the  suggestion  was  not  made  before  him,  and  I 
do  not  suppose  that  the  principle  that  the  plaintiff  must  af- 
firmatively show,  by  satisfactory  evidence,  how  much  of  the 
damages  was  attributable  to  the  infringement,  means  that, 
after  he  has  proved  that  the  infringement  was  the  sufficient 
operative  cause  of  the  entire  damage,  and  has  refuted  all  the 
suggestions  of  contributory  causes  which  the  defendant  has 
made,  he  must  disprove  the  existence  of  all  the  possible  causes 
which  might  have  existed,  but  which  it  was  not  suggested 
ever  did  exist. 

The  defendants'  exceptions  are  overruled. 

John  S.  Beaohy  for  the  plaintiffs. 

WiUiam  Edgaa^  SimondSy  for  the  defendants. 
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Charles  G.  Perkins 

vs. 

The  United  States  Electtrio  Light  Company.    In  Equity. 

An  agreement,  inserted  in  a  contract,  that  the  parties  will  refer  any  dispate 
arising  thereunder  to  arbitration,  will  not  onst  Courts  at  law  of  their  ordinary 

jurisdiction.  But,  where  the  arbitration  is  a  condition  precedent  to  the 
right  to  ane  on  the  contract^  no  suit  can  be  maintained  nnlesp  the  plaintiff 

^hows  that  he  has  made  all  reasonable  effort  to  comply  with  the  condition. 

^<Before  Wallaos,  J.,  Southern  District  of  New  York,  April  18th,  1888.) 

Wallace,  J.  The  complainant  moves  for  a  preliminarj 
injunction  upon  a  bill  filed  to  restrain  the  defendant  from 
granting  licenses  or  otherwise  using  the  rights  secured  by  sev- 
eral letters  patent  for  inventions,  issued  to  the  defendant. 
The  complainant  engaged  in  the  service  of  the  defendant  for 
a  term  of  years,  at  a  salary,  under  a  written  agreement,  which, 
among  other  things,  provided  that  the  defendant  should  have 
the  option  of  purchasing  such  inventions  as  the  complainant 
might  make  while  in  the  defendant's  employ,  pertaining  to 
the  art  of  lighting  by  electricity,  at  such  price  as  might  be 
agreed  upon,  or,  in  case  the  parties  should  be  unable  to  agree 
upon  the  price,  then  at  such  price  as  should  be  fixed  by  three 
arbitrators,  one  to  be  selected  by  each  party  and  the  two  thus 
selected  to  choose  the  third.  The  agreement  further  pro- 
vided, that  the  defendant  should  pay  all  expenses  of  procuring 
letters  patent,  and  should  hold  all  the  letters  patent  and  inven- 
tions, except  such  as  it  should  elect  to  purchase,  in  trust  for 
the  complainant,  and  to  assign  them  back  to  him  upon  being 
reimbursed  the  expenses.  The  defendant  elected  to  purchase 
the  several  patents  which  are  the  subject  of  this  suit,  but  the 
parties  were  unable  to  agree  upon  the  price  to  be  paid  there- 
for.   Thereafter,  the  defendant  asked  for  an  arbitration,  se- 


APRIL,   1888.  80» 


Perkms  v.  The  United  States  Electric  light  Company. 

lected  an  arbitrator,  and  notified  the  complainant.  The  com- 
plainant refused  to  accede  to  an  arbitration,  and  now  insists 
upon  his  right  to  revoke  and  to  compel  an  assignment  of  the 
letters  patent. 

The  patents  having  been  issned  directly  to  the  defendant^ 
it  acquired  the  legal  title.  It  not  only  acquired  the  statutory 
title  to  the  inventions,  but  this  enured  to  it  with  the  consent 
of  the  complainant,  and  rightf  uUy,  -under  the  terms  of  the 
agreement  between  the  parties.  The  complainant  has  no 
paramount  equity  which  can  prevail  against  the  legal  title  of 
the  defendant. 

There  is  no  equitable  principle  upon  which  the  complain- 
ant can  found  his  right  to  relief.  He  is  entitled  to  a  transfer 
of  such  patents  only  as  the  defendant  has  not  elected  to  pur- 
chase. If  it  should  be  assumed  that  he  is  entitled  to  be 
paid  for  his  patents  what  they  are  fairly  worth,  and  that  the 
defendant  has  refused,  without  right,  to  pay,  the  property  ia 
vested  in  the  defendant,  and  the  complainant's  remedy  is  by 
an  action  to  recover  the  consideration.  Equity  will  enforce  & 
lien  for  purchase-money,  but  it  does  not  vacate  a  transfer  be- 
cause the  purchase-money  has  not  been  paid.  The  action  to 
enforce  the  lien  is  in  affirmance  of  the  transfer ;  and  the  de- 
cree in  such  an  action  orders  the  property  to  be  sold,  or  so 
much  of  it  as  may  be  necessary  to  discharge  the  lien.  {Mtd^ 
likin  V.  MvlUkin^  1  Blandy  538,  541 ;  Wade  v.  Oreenwood^  2 
Rob.,  Fa.,  474 ;  OuUon  v.  Mitchell,  4  Bihh,  239.)  But,  the 
defendant  has  always  been  ready  to  carry  out  the  agreement 
respecting  the  price  to  be  paid  for  the  patents  it  has  elected 
to  retain.  Its  conduct  is  agreeable  to  equity,  while  the  com- 
plainant seeks  the  assistance  of  the  Court  to  abrogate  an  agree- 
ment fairly  and  deliberately  made,  and  made  for  the  express 
purpose  of  adjusting  any  differences  that  might  arise  between 
the  parties,  without  recourse  to  a  legal  tribunal.  No  authori- 
ties sanction  his  position. 

It  is  familiar  doctrine,  that  a  simple  agreement,  inserted 
in  a  contract,  that  the  parties  will  refer  any  dispute  arising 
thereunder  to  arbitration,  will  not  oust  Courts  of  law  of  their 
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ordinary  jurisdiction.  Either  party  may  sue  the  other  upon 
the  contract,  without  having  offered  to  arbitrate.  He  may  be 
liable  for  damages  for  a  breach  of  his  agreement  to  arbitrate, 
but  the  agreement  will  not  bar  his  suit.  If,  however,  the 
contract  stipulates  that  the  arbitration  is  to  be  a  condition 
precedent  to  the  right  to  sue  upon  the  contract,  or,  if  this 
may  be  inferred  upon  construction,  no  suit  can  be  maintained 
unless  the  plaintiff  has  made  aU  reasonable  effort  to  comply 
with  the  condition.  But,  under  the  agreement  here,  there  is 
no  cause  of  action  upon  the  facts  as  they  exist.  The  agree- 
ment, which  creates  the  obligation  of  the  defendant,  provides 
the  mode  by  which  the  extent  of  the  obligation  is  to  be  ascer- 
tained. In  United  States  v.  Robeson^  (9  Peters^  319,)  it  was 
held,  that,  when  the  parties  in  a  contract  fix  on  a  certain  mode 
by  which  the  amount  to  be  paid  shall  be  ascertained,  the  party 
that  seeks  the  enforcement  of  the  agreement  must  show  that 
he  has  done  everything  on  his  part  to  carry  it  into  effect. 
The  cause  of  action  is  not  perfect  unless  the  prescribed  mode 
of  determining  the  extent  of  the  liability  has  been  pursued  or 
has  been  dispensed  with.  In  Story's  Eq,  Jur.^  §  1,457a,  it  is 
stated,  that,  '^  under  a  contract  to  pay  the  covenantee  such 
damages,  in  a  certain  contingency,  as  a  third  person  shall 
award,  there  is,  in  the  absence  of  fraud,  no  cause  of  action, 
either  at  law  or  in  equity,  unless  the  award  is  made."  This 
doctrine  is  abundantly  supported  by  the  adjudged  cases. 
{Herrick  v.  Bdknap^  27  Vt,  678 ;  Hood  v.  HarUhom,  100 
Mass.y  117 ;  President^  (&c.  v.  Pennsylvania  Co.,  50  iT.  J"., 
250!)  The  parties  here  selected  the  means  of  determiniog 
what  price  should  be  allowed  for  property  the  value  of  which 
is  always  more  or  less  speculative  and  conjectural.  The  case 
is  one  where  it  is  peculiarly  appropriate  that  they  should  be 
held  to  their  contract,  according  to  its  terms  and  intent. 
The  motion  is  denied. 

Banning  cfe  Banning^  for  the  plaintiff. 
Thomas  U.  Suhbard,  for  the  defendant. 
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The  Ybtalifbba  Leon  Company 

vs. 

G0N8TANOB  C.  Redfield,  and  othebs,  Exeoutobs  of  Heman 
J.  Bbdfield,  deceased. 

Boxes  of  tin  plates,  of  four  different  kinds,  nnmbering  600,  883,  187  and  280, 
respectiyely,  of  different  yalnes,  were  imported  from  Liverpool,  in  1858. 
Four  boxes  only,  one  of  each  of  the  four  kinds,  were  designated  by  the  collec- 
tor for  examination  and  appraisal  On  appraisal,  no  more  than  four  of  the 
boxes  being  examined,  increased  duties  and  a  penalty  were  imposed.  These 
were  paid  under  a  protest,  that  boxes  amounting  to  one  in  every  ten  in  num- 
ber were  not  examined  and  appraised,  under  §§16,  lY  and  21  of  the  Act  of 
August  80th,  1842,  (6  IT,  8.  Stat,  at  Large,  668,  564,  565 :)  Held,  that,  for  the 
reason  alleged,  the  increased  duties  and  the  penalty  were  illegally  imposed. 

(Before  SmPMAN,  J.,  Southern  District  of  New  York,  April  80th,  1888.) 

Shipman,  J.  The  case  shows  that,  in  1853,  the  Ystalifera 
Iron  Company,  of  Swansea,  Wales,  consigned,  for  its  account 
and  upon  its  risk,  to  Naylor  &  Co.,  of  the  city  of  New  York, 
1,300  boxes  of  tin  and  terne  plates  manufactured  and  owned 
by  said  Iron  Company.  Said  goods  were  sent  by  way  of  Liver- 
pool and  arrived  by  the  ship  Siddons,  about  August  29th, 
1853.  The  invoice  and  entry  contained  four  different  kinds 
or  brands,  of  different  values,  viz.,  600  boxes  terne  plates, 
marked  I  C ;  333  boxes,  I  C,  tin  plates ;  137  boxes,  I  X,  tin 
plates,  and  230  boxes,  W  I  C,  tin  plates.  The  invoice  was 
presented  for  entry  at  the  Custom  House  on  August  2»th, 
1853.  The  dutiable  value  was  estimated  upon  the  invoice 
valuation,  being  the  value  at  the  time  and  place  of  the  manu- 
facture of  the  goods,  at  $8,133  14,  and  the  duties  thereon  were 
properly  estimated  to  amount  to  $1,219  95,  which  were  paid 
by  Naylor  &  Co.,  without  protest,  on  September  3d,  1853. 

One  box  only  of  each  mark  or  brand  of  the  importation, 
being  four  boxes  in  all,  were  designated  by  the  collector  for 
examination  and  appraisal,  and  were  removed  to  the  public 
stores.    A  penal  re-delivery  bond  was  given  to  the  collector,  as 
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provided  in  §  4  of  the  Act  of  May  28tli,  1880,  (4  U.  &  Stat,  at 
Zargey  %10,)  a  permit  for  1,296  boxes  was  given  to  Naylor  & 
Co.,  and  they  received  these  boxes  between  September  lOth, 
1853,  and  October  1st,  1858.  The  invoice  valuation  was 
raised  more  than  ten  per  cent  by  the  Government  appraiser^ 
on  September  12th,  1853.  Upon  appeal  by  the  consignees, 
there  was  a  re-appraisement,  on  September  14th,  1853,  by  a 
merchant  appraiser  and  the  general  appraiser.  The  former 
took  the  oath  required  by  law,  and  examined  only  two  or 
three  of  the  sample  boxes  which  were  in  the  public  stores. 
The  general  appraiser  examined  no  more  than  the  four  sample 
boxes.  The  two  differed  in  their  appraisal,  the  merchant 
appraiser  increasing  the  invoice  value  somewhat,  but  less  than 
ten  per  cent.^  and  the  general  appraiser  adhering  to  the  previous 
appraisal.  The  collector  decided  in  favor  of  the  appraisement 
of  the  general  appraiser.  The  re-appraisers  appraised  at  liver- 
pool,  without  reference  to  Swansea,  prices,  and  founded  their 
opinion  upon  Liverpool  prices  current.  The  merchant  ap- 
praiser deducted  from  the  quotations  in  the  circulars,  because 
the  value  of  the  Ystalifera  goods  at  Liverpool  was  less  than 
that  which  was  given  as  the  ordinary  market  price.  The 
increased  duties  in  consequence  of  this  appraisal  were  an 
additional  duty  of  $140  70,  and  a  penalty  of  $575,  which  were 
paid  by  the  consignees,  on  December  8th,  1854,  under  and 
after  written  protest  distinctly  and  specifically  setting  forth 
the  grounds  of  objection  to  the  payment  of  the  duties,  and 
under  compulsion,  partly  in  order  to  get  the  four  boxes  of 
plates  upon  which  the  duties  were  imposed,  which  were  still 
in  the  public  stores,  and  especially  to  prevent  a  permanent 
refusal  by  the  Custom  House  officials  to  receive  the  bonds  of 
their  firm.  There  was  no  evidence  of  the  waiver  of  the  statu- 
tory requirement  that  one  package  in  every  ten  packages  in 
an  invoice  should  be  examined  and  appraised.. 

The  decision  by  the  re-appraisers,  of  the  question  what 
markets  of  the  country  from  which  the  goods  have  been  im- 
ported are  the  principal  ones  for  the  goods  in  controversy,  and 
their  appraisal,  made  in  accordance  with  the  examination 


APRIL,    1888.  318 


The  Tstalifera  Iron  CompaDy  v.  RedfielcL 


which  ifi  required  by  statute,  are  final.  But  the  statute,  {Act 
qf  August  dOihy  1842,  6  U.  S.  Stat,  at  iMrge,  668,  564,  665, 
HCta.  16,  17,  21,)  required  that  one  package  in  every  ten 
packages  of  the  merchandize  to  be  appraised  must  be  desig- 
nated by  the  collector  and  must  be  examined,  and  there  must 
be,  in  substance  and  efi^ect,  a  faithful  personal  examination  by 
the  re-appraisers  of  the  number  of  packages  which  are  re- 
quired to  be  examined  and  appraised,  or  such  an  examination 
of  the  samples  drawn  from  such  packages  as  is  equivalent  to 
an  examination  of  the  packages  themselves.  If  such  examina- 
tion is  not  had,  the  re-appraisal  is  invalid,  and  the  excess  of 
duty  or  the  penalty  that  is  imposed  by  reason  of  any  increased 
valuations  above  those  stated  in  the  invoice  is  illegally  im- 
posed. {Oredy  v.  Thompson^  10  Him,^  225 ;  Oreely*8  AdrrHr 
V.  Bwrge98^  18  How.^  413 ;  Burgess  v.  Convet'se^  2  Cv/rtH 
a  C.  B.,  216 ;  Stairs  v.  Peaslee,  18  Sow.,  521 ;  Belcher  v. 
Linriy  24  How.^  508.)  It  a  faithful  examination  was  not  had  of 
the  number  of  packages  which  the  statute  required  to  be  ex- 
amined, or  of  the  samples  drawn  from  such  number  of  pack- 
ages, there  was  no  power  in  the  re-appraisers  to  make  an 
appraisal. 

In  this  case,  but  four  packages,  being  one  only  of  each  of 
the  four  different  brands  of  plates,  and  the  aggregate  number 
of  packages  being  1,300,  were  sent  to  the  public  stores  for 
examination,  and  were  examined.  Any  examination  of  such 
packages  only  must  be  inadequate,  unless  further  examination 
is  waived. 

The  illegality  is  sufficiently  pointed  out  in  the  27th  ground 
of  protest,  taken  in  connection  with  the  16th  ground.  No 
objection  was  taken  by  the  defendants  to  any  defect  in  the 
protest. 

Let  judgment  be  entered  upon  the  verdict  for  $715  70, 
with  interest  from  December  8th,  1854. 

A,  W.  Oriswold^  for  the  plaintiff. 

Hugh  B.  Willsony  {Assistant  District  Aitomei/y)  for  the 
defendants. 
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Waterbnry  v.  The  New  York  Central  and  Hudson  River  Railroad  Oompaoj. 

Samuel  C.  Watekbuby 

The  New  York  Centeal  and  Hudson  Eivbe  Railboad 

Company. 

An  engine  was  thrown  from  the  track  of  a  railroad  by  a  misplaced  switch,  and  a 
drover,  whose  cattle  were  being  transported  in  a  train  drawn  by  the  engine, 
and  who  was  riding  on  the  engine,  by  the  permission  of  the  employees  of  the 
eompany,  was  injared.  In  a  suit  by  him  against  the  company,  to  reooyer 
damages  for  snch  injury,  it  appeared  that  the  rules  of  the  company  forbade 
its  employees  to  permit  any  person  to  ride  on  an  engine,  and  that  the  plaint- 
iff was  not  entitled  to  be  carried  as  a  passenger,  as  a  part  of  the  contract  to 
carry  his  cattle:  Jffeld,  that  the  plaintiff  was  entitled  to  recover  if  he  was 
carried  on  the  engine  with  the  consent  of  the  defendant,  and  not  by  the  un- 
authorized permission  of  its  employees ;  and  that  it  ought  to  be  left  to  the 
jury  to  determine  whether  the  defendant  had,  by  its  conduct,  hM  out  its 
employees  to  the  plaintiff  as  authorized,  under  the  circconstances,  to  consent 
to  his  being  carried  on  the  train  with  his  cattle. 

(Before  Wallaos,  J.,  Northern  District  of  New  York,  May  4th,  1888.) 

Wallace,  J.  The  plaintiflE  sued  for  personal  injuries  sus- 
tained, as  he  alleged,  by  the  negligence  of  the  defendant,  and, 
having  recovered  a  verdict,  the  defendant  moves  for  a  new 
trial. 

The  plaintiff  was  riding  on  an  engine  of  the  defendant, 
when,  in  consequence  of  a  misplaced  switch,  it  was  thrown 
from  the  track,  and  he  was  injured.  There  was  no  evidence, 
on  the  trial,  of  any  express  contract  between  the  parties  creat- 
ing the  relation  of  passenger  and  carrier,  but  it  appeared  that, 
on  various  prior  occasions,  the  plaintiflE  and  other  drovers, 
whose  cattle  were  being  transported  from  West  Albany  to 
East  Albany  by  the  defendant,  had  been  permitted  by  the 
employees  of  the  defendant  to  accompany  their  cattle  by  the 
same  train,  sometimes  riding  on  the  cars  of  the  cattle  train, 
and  sometimes  on  the  engine.  At  times,  the  trains  were  de- 
layed between  these  points,  and  the  cattle  required  attention, 
and,  as  no  employee  of  the  defendant  was  assigned  to  the 
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duty  of  looking  after  the  cattle,  it  seemed  to  be  assnmed,  be- 
tween the  employees  of  the  defendant  and  the  drovers,  that 
the  latter  should  look  after  their  own  cattle.  Upon  the  occa- 
sion in  question,  the  plaintiff,  and  another  drover,  got  upon  the 
engine,  there  being  none  but  box  cars  in  the  train.  The  en- 
gineer inquired  if  they  had  cattle  on  the  train,  and,  being  in- 
formed that  such  was  the  fact,  made  no  objection  to  their 
riding  upon  the  engine.  It  was  shown  for  the  defendant, 
that  its  rules  for  the  government  of  its  employees  forbade 
them  from  permitting  any  person  to  ride  upou  the  engine. 

At  the  trial,  it  was  left  to  the  jury  to  determine,  as  ques- 
tions of  fact,  whether  the  plaintiflE  was  a  trespasser  or  a  passen- 
ger ;  whether  there  was  negligence  on  the  part  of  the  defend- 
ant ;  and  whether  there  was  contributory  negligence  on  the 
part  of  the  plaintiff.  The  jury  were  instructed,  in  substance, 
that,  if  the  plaintiff  knew  he  was  riding  upon  the  engine  in 
contravention  of  the  rules  of  the  defendant,  he  was  a  tres- 
passer, and  in  that  case  the  defendant  was  not  responsible  for 
the  injury.  They  were  also  instructed,  that,  if  they  found  he 
was  riding  upon  the  engine  pursuant  to  an  implied  understand- 
ing between  himself  and  the  defendant,  that  he  should  accom- 
pany his  cattle,  in  order  to  take  care  of  them  on  the  way,  he 
was  a  passenger ;  and  that,  if  he  was  a  passenger  and  entitled 
to  accommodations  as  such,  the  defendant  was  not  at  liberty 
to  assert  that  he  was  guilty  of  negligence  in  riding  upon  the 
engine,  if  the  defendant  had  provided  no  safer  place  for  him 
to  ride. 

A  careful  examination  of  the  evidence  shows,  quite  satis- 
factorily, that  the  case  did  not  justify  the  assumption,  in  any 
aspect  of  it,  that  the  plaintiff  was  entitled  to  be  carried  as  a 
passenger,  as  an  implied  condition  of  the  contract  to  carry  his 
cattle.  The  most  that  can  be  fairly  claimed  for  the  plaintiff, 
upon  the  evidence,  is,  that  he  was  riding  upon  the  engine  per- 
missively.  If  he  was  riding  there  with  the  consent  of  the  de- 
fendant, express  or  implied,  it  is  not  material,  so  far  as  it 
affects  the  defendant's  liability  for  negligence,  whether  he  was 
there  as  a  matter  of  right  or  a  matter  of  favor,  as  a  passenger  or 
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a  mere  Kcemee,  It  mffioes,  to  enable  him  to  maintain  an  ac- 
tion for  negligence,  if  he  was  bemg  carried  bj  the  defendant 
Tohmtarilj.  If  the  defendant  nndertook  to  cany  him,  al- 
thon^  gratnitonaly,  and  as  a  mere  matter  of  faror  to  himself, 
it  was  obligated  to  ezerase  dne  caie  for  his  safety  in  perform- 
ing the  undertaking  it  had  yolnntarily  assomed.  {Philadel- 
phia, Ac.,  R.  R.  Co.  Y.  Derby^  U  Haw^  468;  Steamboat 
New  World  ▼.  Kvng^  16  How^  469.)  The  carrier  does  not, 
by  consenting  to  carry  a  person  gratnitonsly,  relieve  himself 
of  responsibility  for  negligence.  When  the  assent  to  his  rid- 
ing free  has  been  l^ally  and  propeiiy  given,  the  person  car- 
ried is  entitled  to  the  same  d^ree  of  care  as  if  he  paid  his 
fare.  {Todd  v.  Old  Colony  R.  R.  Co.,  3  Allen,  18.)  As  is 
tersely  stated  by  Blackburn,  J.,  in  Auglin  v.  Greai  Western 
Railway  Co.,  (Z.  R.,  2  Q.  £.,  442,)  ''the  right  which  a  pas- 
senger by  railway  has  to  be  carried  safely  does  not  depend  on 
his  having  made  a  contract,"  but  ^'  the  fact  of  his  being  a  pas- 
senger casts  a  duty  on  the  company  to  carry  him  safely." 

The  real  question  in  the  case  was  lost  sight  of  upon  the 
trial.  That  question  was,  whether  the  plaintiff  was  being  car- 
ried upon  the  engine  with  the  consent  of  the  defendant,  or 
only  by  the  unauthori2ed  permission  or  invitation  of  the  de- 
fendant's employees.  This  question  was  not  presented  by  the 
exceptions  to  the  chaige,  or  by  the  instructions  which  the 
Court  was  asked  to  give  to  the  jury.  But,  upon  the  theory 
on  which  the  case  was  presented,  the  jury  must  have  found 
that  the  plaintiff  had  a  right  to  be  carried  by  the  defendant, 
as  an  implied  condition  of  the  contract  for  the  transportation 
of  his  cattle.  As  the  evidence  does  not  warrant  such  a  con- 
clusion, and  as  the  real  question  in  the  case  has  not  been 
passed  on  by  the  jury,  there  should  be  a  new  trial,  upon  the 
ground  of  misdirection,  although  the  defendant's  exceptions 
do  not  reach  the  error. 

It  should  have  been  left  to  the  jury  to  determine,  as  a  ques- 
tion of  fact,  whether  the  defendant  had,  by  its  conduct,  held 
out  its  employees  to  the  plaintiff  as  authorized,  under  the  cir- 
cumstfiinces,  to  coiftent  to  his  being  carried  on  the  train  with 
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his  cattle.     Undonbtedly,  the  presumption  of  law  is,  that  per- 
flons  riding  upon  trains  of  a  railroad  carrier  which  are  palpa- 
bly not  designed  for  the  transportation  of  persons,  are  not 
lawfully  there ;  and,  if  they  are  permitted  to  be  there  by  the 
consent  of  the  carrier's  employees,  the  presumption  is  against 
the  aathority  of  the  employees  to  bind  the  carrier  by  such 
consent.    In  Eaton  v.  2?.,  Z.  &  W.  R.  B.  Co.,  (57  N.  J".,  382,) 
it  is  held,  that  the  conductor  of  a  freight  train  has  no  author- 
ity to  consent  to  the  carrying  of  a  person  upon  a  caboose  at- 
tached to  such  train,  but  designed  for  the  accommodation  of 
employees,  and  that,  in  such  case,  the  presumption  is  that  the 
person  carried  is  not  lawfully  there.    On  the  other  hand,  this 
presumption  may  be  overthrown  by  the  special  circumstances, 
as  in  the  case  of  Ohio  cfe  Miss.  R.  Co.  v.  MuMing^  (30  /B., 
9,)  where  the  plaintiff  was  riding  on  a  construction  train,  and 
in  the  caaes  of  Ryan  v.  Cumberland  Valley  R.  R.  Co.,  (23 
Penn.  St,  384,)  and  Gillehannon  v.  Stony  Brook  Co.,  (10 
Ciufh.,  228,)  where  the  plaintiff  was  riding  on  a  gravel  train. 

So,  in  a  case  like  the  present,  where  the  railroad  carrier  may 
derive  some  benefit  from  the  presence  of  drovers  upon  its  cat- 
tle trains,  and  may  have  allowed  its  employees  in  charge  of 
such  trains  to  invite  or  permit  drovers  to  accompany  their  cat- 
tle, the  presumption  afi^ainst  a  license  to  the  person  thus  car- 
ried may  be  overthrown.  It  should  have  been  left  to  the 
jury  to  determine,  as  a  question  of  fact,  whether,  notwith- 
standing its  rules  for  the  government  of  its  employees,  the  de- 
fendant had  not  held  them  out  to  the  plaintiff  as  having  au- 
thority to  consent  to  his  being  carried.  If  it  should  appear 
that  its  employees  have  been  accustomed  to  allow  drovers  to 
accompany  their  cattle  on  the  cattle  trains,  so  generally  and  con- 
stantly that  the  officers  of  the  company  must  have  known  it, 
the  consent  of  the  company  may  be  predicated  upon  acqui- 
escence and  ratification. 
A  new  trial  is  granted. 

Parker  cfe  Countryman,  for  the  plaintiff. 
Hale  dk  Bvlhley,  for  the  defendant. 
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EUGENIUS   C.   BlGOS 

VS. 

Aba  L.  Hatch  and  Elizabeth  B.  Hatch. 

An  answer,  denyinf^  the  receipt  by  an  endorser  of  a  promissory  note,  of  dne 
notice  of  its  non-payment,  and  knowledge  of  its  protest,  may  be  considered  as 
a  denial  of  con^trnctive  notice  Lrising  from  the  sending,  as  well  as  of  actual 
notice  arising  from  the  receipt,  of  a  notice. 

Under  the  circnmstances  of  tbb  case,  the  notice  of  non-payment,  to  a  married 
woman,  as  endorser  of  a  note  made  by  her  husband,  and  endorsed  by  him  and 
his  wife,  was  held  insufficient,  the  husband  haying  receiyed  the  notice  sent  to 
him,  as  endorser,  and  no  inquiry  haying  been  made  as  to  her  address,  and 
notice  not  having  been  sent  to  her  at  her  husband's  address,  and  it  not  being 
shown  that  she  recei7ed  the  notice  sent  to  her,  and  she  offering  to  show  that 
she  did  not  receiye  such  notice. 

A  holder  for  yalue,  of  a  negotiable  promissory  note,  which  is  without  considera- 
tion as  to  its  maker,  who  gives  hid  own  negotiable  note  for  it,  is  entitled  to 
recoyer  its  full  amount  against  its  maker,  unless  it  be  shown  that  he  cannot 
be  compelled  to  pay  his  own  note. 

A  yerdict  having  been  rendered  against  both  of  the  endorsers,  and  the  wife 
being  entitled  to  a  new  trial,  the  yerdict  was  ordered  to  be  set  aside  as  against 
the  wife,  unless  the  suit  should  be  discontinued  as  to  her,  and  to  stand,  if  the 
suit  should  be  so  discontinued. 

(Before  Wheblee,  J.,  Southern  District  of  New  York,  May  8th,  188S.) 

Wheeler,  J.  This  is  an  action  npon  a  promissory  note 
for  $2,000,  made  by  Asa  L.  Hatch,  at  New  York,  dated  there, 
payable  at  a  bank  there,  to  his  own  order,  twelve  months  after 
date,  endorsed  by  him,  and  by  Elizabeth  E.  Hatch,  who  is  his 
wife,  with  the  words :  "  I  hereby  intend  to  charge  my  sepa- 
rate estate  with  the  payment  of  the  within  note,"  and  deliv- 
ered to  Stone  &  Co.,  from  whom  the  plaintiff  procured  it. 
The  canse  has  been  tried  by  a  jury,  to  whom  a  question  of 
fact  as  to  an  alleged  alteration  of  the  note  was  submitted,  and 
has  now,  after  a  verdict  for  the  plaintiff,  been  heard  upon  a 
motion  for  a  new  trial,  founded  upon  questions  of  law  re- 
served. 
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One  question  made  by  Elizabeth  B.  Hatch  is,  whether  her 
liability  as  endorser  was  duly  fixed  by  protest  and  notice.  On 
the  hearing  of  this  motion  the  point  is  made,  that  this  ques- 
tion was  not  properly  raised  by  the  pleadings.  In  her  answer 
she  denies  that  she  "received  due  notice  of  non-payment," 
and  knowledge  of  the  protest.  It  is  urged  that  this  is  not  a 
denial  that  notice  was  duly  sent,  and  raises  no  question  but 
that  it  was  so  sent  as  to  be  sufficient  to  charge  her,  although 
not  received.  The  denial  is  quite  meagre,  but  still  it  is  a  fuU 
denial  of  due  notice,  which  might,  without  violence,  be  con- 
sidered a  denial  of  the  constructive  notice  arising  from  the 
due  sending,  as  well  as  the  actual  notice  prising  from  the  re- 
ceipt, of  a  notice,  and  be  held  sufficient.  And,  whether  it 
would  be  or  not,  as  the  evidence  was  all  received  without  ob- 
jection on  this  account,  it  is  too  late  to  raise  the  question  on 
this  motion. 

The  defendants  reside  together  at  Astoria,  and  he  had  a 
place  of  business  in  New  York.  His  name,  as  A.  L.  Hatch, 
was  in  the  directory  of  New  York,  with  his  place  of  business ; 
and  there  were  in  the  directory  the  names  of  two  other  per- 
sons as  A.  L.  Hatch,  with  their  residences  or  places  of  busi- 
ness. Her  name  was  not  in  the  directory  and  did  not  belong 
there.  There  was  nothing  on  the  note  to  indicate  the  resi- 
dence or  address  of  any  of  the  parties  to  it,  except  what  might 
be  inferred  from  the  place  of  date  and  of  payment,  and  the 
notary  had  no  knowledge  on  the  subject,  except  that  deriva- 
ble from  the  note.  He  looked  in  the  directory  for  Asa  L. 
Hatch  and  Elizabeth  R.  Hatch,  found  the  three  names  of  A. 
L.  Hatch,  mailed  a  notice  to  Asa  L.  Hatch,  at  the  street  and 
number  given  with  the  first  A.  L.  Hatch,  and  to  New  York, 
and  to  Elizabeth  R.  Hatch  at  New  York,  and  did  nothing 
more  about  giving  notice.  He  received  his  notice ;  it  was  not 
shown  that  she  received  hers,  and  she  offered  to  show  that  she 
did  not  receive  it.  The  law  of  the  State  of  New  York  {Laws 
of  1867,  chap.  416,^.  839,)  required  "diligent  inquiry;"  and 
tiie  law  merchant  would  require  due  diligence  to  ascertain  her 
whereabouts  or  true  address,  before  notice  directed  to  any  oth- 
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er  address,  and  not  shown  to  have  been  received,  would  bo 
sufficient  to  charge  her.  There  is  no  real  difference  in  the 
meaning  of  these  expressions.  Each  would  seem  to  require 
such  efforts  as  a  prudent  man,  interested  to  give  her  notice  of 
any  fact,  would  make  to  fiud  her  or  her  address,  in  order  to 
accomplish  that  object.  Had  her  name,  by  reason  of  former 
residence,  or  otherwise,  been  found  in  the  directory,  with  an 
address,  it  would  seem  that  a  notice  mailed  to  her  at  that  ad- 
dress, without  further  inquiry,  would  not  have  been  sufficient. 
{Oreenwich  Bcmk  v.  De  Groot^  7  ZTim,  210 ;  Boer  v.  L&ppert, 
12  HuHy  616.)  The  name  might  be  that  of  another  person, 
of  the  same  name,  or,  if  that  of  the  right  person,  the 
address  might  not  be  the  present  address.  Inquiry  at  the 
place  might  remove  these  chances  for  mistake.  Here,  the 
form  of  her  endorsement  would  indicate  that  she  was  a  mar- 
ried woman,  and  the  becoming  a  party  to  his  note,  that  he  was 
her  husband.  This  is  so  treated  by  counsel  on  each  side,  in 
argument.  Either  one  of  the  three  persons  put  down  in  the 
directory  as  A.  L.  Hatch,  might  be  her  husband ;  and,  where 
the  residence  was  given,  it  might  be  her  residence,  and,  where 
the  place  of  business  without  residence  was  given,  it  would 
indicate  that  that  A.  L.  Hatch  did  not  reside  in  the  city,  and, 
if  he  was  her  husband,  that  she  did  not.  A  prudent  man, 
sincerely  desirous  of  finding  her  or  her  address,  would  have 
inquired  at  these  places  for  the  right  A.  L.  Hatch,  and,  if 
found,  of  him  in  regard  to  her.  Such  inquiry  would  proba- 
bly have  resulted  in  finding  her  true  address.  Not  only  wag 
all  such  inquiry  omitted,  but  no  notice  was  sent  to  her  at  what 
was  assumed  to  be  the  address  of  her  husband.  Kone  of  the 
cases  cited  for  the  plaintiff,  nor  any  of  several  others  which 
have  been  examined,  come  up  to  the  point  of  holding  that 
what  was  done  in  this  case  would  amount  to  diligent  inquiry 
or  due  diligence ;  and  it  cannot,  in  the  light  of  the  views  now 
entertained,  be  held  to  be  such. 

As  the  case  stands,  this  note  was  without  consideration  as 
between  Asa  L.  Hatch  and  Stone  &  Co.  The  plaintifi^  had  no 
knowledge  of  this  infirmity,  and  took  it  in  good  faith,  before 


MAY.   1888.  321 

Biggs  v.  Hatch. 


it  was  dne,  in  payment  of  two  notes  against  members  of  that 
firm,  amounting  to  abont  $1,200,  and  gave  his  own  negotiable 
note  payable  on  time,  but  long  overdue  and  unpaid  at  the  time 
of  trial,  for  the  balance.  Upon  this  state  of  facts,  he  was  a 
holder  for  value.  {Railroad  Co.  v.  National  Bank^  102  D. 
S.y  14 ;  Svyift  v.  Smithy  Jd.y  442.)  Still,  there  is  a  question 
whether  he  is  entitled  to  recover  the  whole  amount  of  the 
note,  as  against  the  maker,  or  only  the  amount  he  actually 
paid  by  giving  up  the  two  notes.  The  language  of  the  Court' 
in  the  cases  just  cited,  as  well  as  in  many  others,  seems  to  in- 
dicate that  the  becoming  a  bona  fide  holder  for  value  cuts  off 
all  equities  of  makers  and  prior  endorsers,  and  leaves  the 
holder  entitled  to  recover  the  full  amount,  without  regard  to 
the  precise  amount  paid.  Some  cases  seem  to  hold  that,  as  he 
can  only  recover  because  he  has  paid,  he  can  only  recover 
what  he  has  paid.  ( WUliamB  v.  Smithy  2  BiU^  301 ;  Tounga 
V.  LeSy  18  JBarh.y  187,  and  2  Kern.y  551 ;  CardweU  v.  Hicksy 
37  Barh.y  458;  Buff  v.  Wagner ^  63  Baa^b.,  215.)  In  this 
case,  however,  the  plaintiff's  own  negotiate  note  is  still  out- 
standing. It  was  not  shown  whether  it  remained  where  he 
could  defend  on  account  of  the  infirmity  of  the  note  he 
bought,  or  whether  it  had  been  negotiated  so  as  to  cut  off 
such  defence.  He  may  be  compelled  to  pay  it,  and,  with- 
out a  showing,  on  the  part  of  the  defendants,  that  it  was  so 
situated  that  he  could  not  be,  it  would  seem  that  he  is  enti- 
tled to  stand  as  a  holder  for  full  value. 

There  is  no  other  question  about  the  liability  of  Asa  L. 
Hatch,  for,  he  was  not  only  the  maker  of  the  note,  but  he  re- 
ceived notice,  and  his  liability  as  endorser  was  duly  fixed.  He 
is  not  entitled  to  a  new  trial ;  but,  as  the  verdict  is  against 
both,  if  the  verdict  is  set  aside  and  a  new  trial  granted  as  to 
her,  there  will  be  no  verdict  against  him,  and  there  must  be  a 
new  trial  as  to  both.  The  plaintiff  may,  however,  prefer  to 
discontinue  as  to  her  and  retain  the  verdict  as  to  him  ;  and,  if 
he  does,  that  will  save  all  the  rights  of  the  defendants.  Op- 
portunity will,  therefore,  be  given  to  the  plaintiff,  for  the 
space  of  fifteen  days,  for  that  purpose.  Unless  the  plaintiff 
Vol.  XXI.— 21 


822  SOUTHERN  DISTRICT  OF  KEW  YORE, 

CniiUiaiik  v.  The  Fourth  National  Bank. 

does,  within  fifteen  days  after  the  filing  of  this  decision  and 
notice  thereof  to  his  attorneys,  discontinne  the  snit  as  to  Eliz- 
abeth R  Hatch,  the  rerdict  is  to  be  set  aside  and  a  new  trial 
granted ;  if  he  does  so  discontinne,  the  motion  of  Asa  L. 
Hatch  for  a  new  trial  is  overmled  and  the  stay  of  proceedings 
vacated. 

Lmdaay  dk  Flammer  and  OnUz  Nath^xny  for  the  plaintiff. 

Turner  Lee  cfe  McClure^  for  the  defendants. 


DwiGHT  P.  Ceijikshank  vs.  The  Fourth  National  Bank. 

A  Boit  agaiDBt  a  national  banking  corporation  created  under  an  Act  of  Con- 
gress is  a  case  arising  under  the  laws  of  the  United  States,  within  §  2  of  the 
Act  of  March  8d,  1876,  (18  U.  8.  SUO.  at  Ltargt,  470,)  in  regard  to  the  re- 
moYal  of  suite. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  May  26th,  1883.) 

Wallace,  J.  The  right  of  the  defendant,  as  a  corporation 
created  by  the  laws  of  Congress,  to  remove  a  snit  brought 
against  it  in  a  State  Conrt,  is  dearly  conferred  by  section  2  of 
the  Act  of  March  3d,  1876,  (18  U.  S.  Stat,  at  Large,  470,)  if 
such  a  suit  is  one  arising  nnder  the  laws  of  the  United  States. 
That  section  is  very  comprehensive,  and,  among  the  new  pro- 
visions which  it  introduces,  is  that  which  authorizes  the  re- 
moval of  suits  to  the  Circuit  Courts,  arising  under  the  Con- 
stitution and  laws  of  the  TJDited  States,  irrespective  of  the 
citizenship  of  the  parties.  If  the  suit  is  one  of  this  character, 
it  is  quite  unnecessary  to  explore  previous  enactments  in  order 
to  ascertain  what  rights  of  removal  had  been  granted  or  with- 
held, because,  the  language  is  clear  and  explicit,  and  the 
whole  subject  of  removals  was  under  consideration  by  Con- 
gress.   In  conferring  the  right  upon  either  party,  to  remove  a 
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suit  into  the  Circuit  Court,  '^  arising  under  the  Constitution 
or  lawB  of  the  United  States,"  the  section  employs  the 
language  of  the  Constitution,  which  defines  the  extent  of  the 
judicial  power  of  the  United  States,  and  lodges  it  in  the 
Supreme  Court  and  such  inferior  Courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish.  The  evident  pur- 
pose of  the  section  was  to  confer  the  right  of  l-emoval  upon 
litigants,  to  the  full  measure  of  the  constitutional  grant  of 
power.  In  the  language  of  the  Court,  in  Taylor  y.  RaokfeUer^ 
(18  Am.  Law  Reg.^  N.  S.y  298,)  it  "seems  to  have  been  in- 
tended to  confer  on  the  Circuit  Courts  all  the  jurisdiction 
which,  under  the  Constitution,  it  was  in  the  power  of  Con- . 
gress  to  bestow." 

What  is  meant  by  a  case  arising  under  the  laws  of  the 
United  States,  as  expressed  in  the  Constitution,  has  not  been 
doubtful  since  the  case  of  Oshom  v.  Bank  of  the  United  States, 
(9  Wheat,  738.)  It  was  there  decided,  that  any  suit  in  which 
a  law  of  Congress  was,  of  necessity,  an  ingredient  in  the  case, 
was  a  case  arising  under  a  law  of  the  United  States,  notwith- 
standing the  main  controversy  might  depend  altogether  on 
questions  unconnected  with  any  such  law.  Accordingly,  it 
was  determined,  that  any  suit  brought  by  a  corporation  created 
by  Congress  was  one  arising  under  the  laws  of  the  United 
States,  although  the  questions  upon  which  its  decision  might 
depend  were  to  be  solved  by  the  general  principles  of  common 
law  or  equity,  because,  the  law  of  Congress,  which  created  the 
corporation,  and  bestowed  upon  it  all  the  faculties  and  capaci- 
ties which  it  possessed,  was,  of  necessity,  an  ingredient  in  the 
case.  In  the  language  of  Chief  Justice  Marshall,  "every  act 
of  the  bank  grows  out  of  this  law." 

It  was  decided  by  this  Court,  in  Union  Pacijic  Railroad 
Company  v.  McComb,  (1  Fed.  Rep.,  799,)  that  a  suit  by  a 
corporation  created  by  Act  of  Congress  is  a  suit  arising  under 
the  laws  of  the  UnitcKi  States,  within  the  meaning  of  section 
2  of  the  Act  of  1875.  A  suit  brought  against  such  a  corpora- 
tion must  fall  within  the  same  category.  Every  act  of  such  a 
corporation  derives  its  legal  complexion  and  attributes  from 
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the  law  which  creates  it  and  endows  it  with  the  faculty  of 
acquiring  rights  and  committing  wrongs.  A  suit  cannot  be 
maintained  against  it  without  invoking  the  law  of  CongresB. 
The  cases  of  PeUUan  v.  Noble,  (7  Bi^s.y  449,)  and  Wilder  y. 
Union  Natwnal  Bcmky  (9  Id,,  178,)  holding  that  a  national 
1[)anking  association  cannot  remore  a  suit  brought  against  it  in 
a  State  Court,*  notwithstanding  the  section  in  question,  hare 
not  been  overlooked.  Great  respect  is  due  to.  these  judg- 
ments, but  it  is  believed  they  are  not  a  correct  exposition  of 
the  section. 

The  motion  to  remand  is  denied. 

WiUiam  HiMreth  Field,  for  the  phuntiflf. 
^Damd  J.  H.  WUlcox,  for  the  defendant. 


The  Amebioan  Ibon  Company 

vs. 

The  Anolo-Ambbican  Hoofing  Company.     In  Equtty. 

^  daim,  in  a  patent,  to  "  a  metallic  roofing^  or  coYering  made  of  a  series  of  oor- 
mgated  shiogleB,"  where  all  that  was  done  was  to  adopt,  for  the  fastening  and 
laying  of  metallic  shingles,  old  means  used  for  fastening  and  laying  wooden 
shingles,  is  Yoid. 

.(Before  Wallack,  J.,  Southern  District  of  New  York,  May  25th,  188S.) 

Wallace,  J.  The  claim  of  complainant's  patent  alleged 
to  be  infringed  by  defendant  is  for  "a  metallic  roofing  or 
covering  made  of  a  series  of  corrugated  shingles."  The  metal 
shingles  are  secured  to  the  roof  by  nails,  as  are  ordinary  wood- 
en shingles,  one  shingle  overlapping  another,  so  as  to  cover 
the  nail  holes  in  the  lower  shingles. 

There  is  no  patentable  novelty  in  the  subject-matter  of 
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the  claim.  Metallic  roofing,  laid  in  small  sheets,  the  edges  of' 
which  were  lapped  over  each  other  by  various  devices,  waa; 
old.  Corrogated  metal  roofing  was  old.  Cormgated  metal 
roofing,  laid  in  sheets,  a  section  of  one  sheet  overlapping  part 
of  another  sheet,  is  described  in  the  patent  granted  to  Oharle^. 
C.  Scaif,  June  10th,  1869 ;  and  the  gist  of  his  invention  waa 
in  employing  a  felt  lining  for  the  cormgated  metal  plates^ 
in  order  to  make  the  joints  or  seams  tight. 

This  being  the  prior  state  of  the  art,  it  was  open  to  the> 
patentee  to  improve  the  mode  of  laying  or  fastening  the^ 
sheets  or  plates  of  corrugated  metal.  If  he  had  employed 
new  devices,  or  old  ones  that  were  not  obviously  applicable* 
but  were  useful,  this  improvement  might  have  been  inven- 
tion. What  he  did,  however,  was  merely  to  adopt,  for  the^ 
fastening  and  laying  of  his  metallic  shingles,  the  means  which 
had  always  been  employed  for  laying  and  fastening  wooden 
shingles.  Such  an  application  of  old  instrumentalities  to  a. 
new  but  cognate  use  did  not  involve  original  thought  or  iu:^ 
ventive  skill. 

The  bill  is  dismissed. 


Charles  O.  Coe^  for  the  plaintiff. 
Ernest  C.  Webby  for  the  defendant. 


Max  Lansbusoh 
John  L.  Hasbeouck  and  Gbokge  S.  Hasbrouck.    In  EgmtY^ 

Id  the  re-issaed  letters  patent  No.  8,894,  grranted,  September  16th,  18T9,  to» 
Max  LanBborgh,  as  aseignee  of  Louis  Raecke,  for  an  improvement  in  filters,, 
the  original  patent,  No.  111,001,  having  been  granted  to  said  Raecke,  Jaau^ 
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ftry  17th,  1871,  the  claims  of  the  ori^al  are  expanded,  and  the  claims  of  the 
re-issae  are  InYalid. 
In  each  claim  of  the  re-iasae  elements  are  incorporated  which  were  omitted  in 
the  claims  of  the  original,  but  the  claims  of  the  original  are  not  narrowed. 

(Before  Wallaox,  J.,  Southern  Distriot  of  New  York,  May  28th,  188S.) 

Wallaob,  J.  The  condnsion  is  reachecl,  that  the  re-iflsued 
letters  patent  No.  8,894,  granted  to  the  complainant,  as  as- 
signee of  Louis  Baecke,  September  16th,  1879,  for  an  im- 
provement in  filters,  expand  the  claims  of  the  original  and 
are  invalid.  The  original  patent  was  granted  to  Eaecke  Jan- 
uary 17th,  1871.  December  14th,  1875,  a  patent  was  granted 
to  Thomas  B.  Sinclair,  for  an  improvement  in  apparatus  for 
filtering  liquids,  and  the  rectifying  devices  constructed  in  con- 
formity with  this  patent  are  now  sought  to  be  adjudged  to  in- 
fringe the  complainant's  re-issue. 

The  original  patent  to  Baecke  was  granted  January  17th, 
1871.  That  patent  described  his  invention  fully  and  without 
any  ambiguity,  and,  upon  the  first  inspection,  indicated  dear- 
ly what  Baecke  had  conceived  and  accomplished.  His  inven- 
tion related  to  that  class  of  filters  in  which  the  filtering  me- 
dium is  composed  of  wool,  cotton,  felt,  or  similar  material,  and 
in  which  the  sieve  or  exit  for  the  escape  of  the  filtered  liquid 
is  located  at  the  bottom  of  the  filtering  chamber.  In  such 
filters  the  presence  of  the  liquid  during  filtration  tends  to 
compact  the  mass  or  body  of  the  filtering  material  in  the 
chamber  of  the  filter,  and  create  a  space  between  the  material 
and  the  walls  of  the  chamber.  Consequently,  more  or  less  of 
the  liquid  finds  a  channel  between  the  walls  and  the  material, 
and  reaches  the  sieve  without  having  passed  through  the  fil- 
tering material  sufiSciently  for  purification.  Baecke  proposed 
to  obviate  the  escape  of  the  liquid  in  an  unfiltered  condition, 
by  forming  a  receptade  at  the  bottom  of  the  chamber,  be- 
tween the  walls  and  the  exit,  in  which  the  filtering  material 
could  be  so  densely  packed  that  the  liquid  could  not  create  a 
space  or  channel  along  the  walls,  but  would  be  forced  by  the 
density  of  the  packing  to  pass  from  the  walls,  and  find  a  pas- 
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sage  through  the  filtering  material.  To  accomplish  this,  he 
bnilt  npon  the  bottom  of  the  chamber,  between  the  walls  and 
the  exit  passage,  a  flange  mnning  around  the  whole  chamber 
concentrically  with  the  walls,  thus  forming  a  contracted  space 
in  which  the  filtering  material  could  be  (densely  packed,  and 
through  which  the  liquid  would  have  to  pass  after  leaving  the 
channel  at  the  wall,  before  it  could  escape  at  the  exit.  It  was 
important  that  the  packing  receptacle  should  be  proportioned 
to  the  size  of  the  filtering  chamber.  A  large  space  in  a  small 
chamber  could  not  be  packed  materially  better  than  the  body 
of  the  chamber.  On  the  other  hand,  a  small  space  in  a  large 
filter  would  hold  so  little  material  that  it  would  not  be  of 
much  practical  benefit.  Accordingly,  Eaecke  pointed  out,  in 
his  specification,  that  the  height  of  the  flange,  and  the  distance 
it  should  be  placed  from  the  walls  of  the  filter,  should  be  ad- 
justed to  the  size  of  the  filter ;  and  the  proportions  to  be  ob- 
served were  approximately  stated.  Eaecke  also  used  a  sieve 
at  the  top  of  his  filtering  chamber,  through  which  the  liquid 
to  be  filtered  would  pass  to  the  filtering  chamber,  and  which 
served  to  keep  the  filtering  material,  in  the  body  of  the  cham- 
ber, in  place.  There  was  no  novelty  in  this  feature  of  his 
filter. 

The  claims  of  the  original  patent  were  as  follows :  1.  In  a 
filter,  a  sieve  constructed  with  a  flange  so  placed  on  its  surface 
as  to  leave  a  space  between  the  said  flange  and  the  walls  of  the 
filtering  vessel.  2.  Packing  the  space  between  the  flange  and 
the  walls  of  the  cylinder  so  closely  with  the  flltering  material, 
as  to  prevent  the  fluid  from  passing  down  the  walls  and  out 
of  the  sieve  in  an  impure  state.  8.  A  fllter  constructed  and 
arranged  as  hereinbefore  described,  viz.,  having  two  sieves, 
with  a  filtering  material  of  wool,  cotton,  felt,  or  other  fibrous 
material,  between  the  same,  and  the  lower  sieve  having  on  it 
a  flange,  all  combined  as  and  for  the  purposes  described. 

Undoubtedly,  these  claims  were  defective.  In  each  claim 
essential  elements  of  the  combination  which  constituted 
Baecke's  invention  were  omitted.  The  claims  in  the  re- 
issue purport  to  restrict  and  limit  the  claims  of  the  origi- 
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naly  by  mGoq>orating  into  each  claim  elements  which  were 
omitted  in  the  claims  of  the  original.  If  they  could  be  fair- 
ly construed  as  narrowing  the  claims  of  the  original,  the  re- 
issue would  not  be  obnoxious  to  criticism,  unless,  by  not 
claiming  what  was  described,  there  was  such  an  abandon- 
ment to  the  public,  that  the  right  to  a  re-issue  covering  in- 
termediate improvements  made  by  others,  in  the  same  field  of 
invention,  has  been  forfeited  by  laches.  But,  it  is  appre- 
hended that  the  claims,  when  read,  as  they  must  be,  with  the 
descriptive  portions  of  the  specification,  expand  the  scope  of 
the  patent,  and  are  calculated  to  confer  on  the  complainant 
the  exclusive  right  to  improvements  which  Eaecke  did  not 
invent.  What  Raecke  invented  may  be  appreciated  by  a  ref- 
erence to  the  patent  which  had  been  granted  to  Benjamin 
Best,  March  27th,  1866.  Best's  patent  was  for  a  filter  in 
which  charcoal,  sand,  or  a  similar  filtering  medium,  was  to  be 
employed.  His  exit  passage  was  located  at  the  bottom  of  the 
filtering  chamber,  and  he  had  erected  a  fiange  on  the  bottom 
of  the  chamber,  which  extended  around  the  whole  chamber. 
The  fiange  thus  formed  a  chamber  or  packing  space  between 
the  walls  of  the  filter  and  the  exit  passage.  The  only  mate- 
rial variation  between  his  structure  and  Eaecke's  was,  that  the 
packing  space  formed  by  the  fiange  was  much  larger  in  pro- 
portion to  the  body  of  the  filtering  chamber.  Undoubtedly, 
Best  did  not  intend  to  use  this  space  as  a  packing  chamber, 
and  it  could  not  be  packed  as  tightly  as  Kaecke's,  because  it 
was  larger  in  proportion  to  the  body  of  the  filtering  chamber. 
But,  in  view  of  Best's  devices,  all  that  Baecke  did  was  to 
adapt  them,  by  modifications  in  their  proportions,  for  a  filter 
in  which  a  yielding  and  pliable  filtering  medium  was  to  be 
employed,  in  order  that  this  filtering  material  could  be  tight- 
ly packed*  in  the  space  between  the  walls  and  the  fiange. 
When  he  had  done  this,  and  packed  the  space,  his  invention 
was  perfected.  It  is  apparent  that  Kaecke's  invention  was  a 
narrow  one.  As  the  packing  was  to  be  done  with  the  filter- 
ing medium  peculiar  to  his  particular  class  of  filters,  the  orig- 
inal patent  could  not  have  been  construed  to  sanction  any 
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claim  for  a  combination  in  which  the  packing  receptacle, 
packed  with  the  peculiar  filtering  material  of  his  filter,  was 
not  an  element.  It  is.  sought,  by  the  re-issne,  to  emasculate 
this  element,  and,  by  eliminating  from  the  descriptive  portion 
of  the  specification  all  reference  to  the  particular  class  of 
filters  and  the  special  characteristics  of  the  filtering  medium, 
to  prepare  the  way  for  claims  in  which  an  annular  chamber, 
packed  with  any  kind  of  packing  material,  is  an  element. 
The  claims  of  the  re-issue  are  as  follows :  1.  A  filter  having 
filtering  material  packed  in  an  annular  chamber  formed  by  a 
flange  located  between  the  wall  or  inner  surface  of  the  filter 
and  sieve  or  foraminated  exit  through  which  the  liquid  fiows 
from  the  filtering  vessel,  whereby  the  liquid  that  fiows  along 
down  the  walls  of  the  filter  is  caused  to  fiow  inwardly  and 
away  from  the  inner  surface  of  the  filter,  and  through  the 
filtering  medium,  before  it  reaches  the  foraminated  exit,  sub- 
stantially as  and  for  the  purpose  set  forth.  2.  A  filter  pro- 
vided with  a  filtering  diaphragm,  located  in  the  upper  portion 
of  the  filter,  and  an  annular  chamber  in  which  filtering  mate- 
rial is  packed,  located  between  the  wall  or  inner  surface  of  the 
filter  and  the  sieve  or  foraminated  exit,  through  which  the 
liquid  fiows  as  it  escapes  from  the  receptacle  in  which  the  fil- 
tering material  is  packed,  substantially  as  set  forth.  These 
claims,  by  legitimate  and  necessary  construction,  when  read 
by  the  descriptive  portion  of  the  specification,  are  admirably 
adapted  to  embrace  the  improvements  of  Sinclair,  when  his 
filter  is  packed  with  sand  or  charcoal.  His  patent  describes 
ledges,  defiectors,  or  shelves,  as  projecting  inwardly  from  the 
walls  and  bottom  of  the  filter,  the  office  of  which  is  to  present 
obstructions  or  barriers  across  channels  which  may  be  formed 
by  the  liquid  under  filtration,  between  the  mass  or  body  of 
the  filtering  material  and  the  sides  or  walls  of  the  chamber. 
The  ledges  may  extend  in  continuous  lines  around  the  walls 
and  upon  the  bottom,  or  in  broken  lines.  They  serve  to  de- 
fiect  the  liquid  from  the  walls  into  the  body  of  the  filtering 
material.  His  filter  was  not  designed  for  the  use  of  such 
fibrous  filtering  material  as  Eaecke  employed,  but  was  for 


830  VERMONT, 


The  United  States  «.  Field. 


charcoal  or  similar  material.  Undoubtedlj,  these  ledges, 
when  located  on  the  bottom  of  the  filter,  and  made  to  ex- 
tend in  continuous  lines  concentrically  with  the  walls,  afford 
spaces  in  which  the  material  may  be  packed.  It  is  quite  pos- 
sible that,  when  the  filter  is  filled,  the  filtering  material  is 
packed  more  tightly  in  these  spaces  than  in  the  body  of  the 
chamber,  and  thus,  incidentally,  the  same  result  may  be  ef- 
fected, to  some  extent,  as  is  effected  by  packing  Baecke's  de- 
vices. Obviously,  Sinclair's  devices  were  not  designed  to 
create  receptacles  for  dense  packing  of  the  filtering  material. 

Whether  it  was  intended,  by  the  re-issue,  to  appropriate, 
for  the  benefit  of  the  complainant,  the  monopoly  of  the  im- 
provements made  by  Sinclair,  it  is  unnecessary  to  decide.  It 
suffices,  that,  after  nearly  eight  years  had  expired,  and  after 
Sinclair  had  occupied  the  same  domain  of  improrement,  the 
re-issue  which  was  obtained  expanded  the  claims  of  the  orig- 
inal patent. 

The  bill  is  dismissed. 

Frederic  H.  Betts  and  Worth  Osgood^  for  the  plaintiff. 
Thomas  V.  CatoTy  for  the  defendants. 


Thb  XlNriED  States  vs.  Solomon  M.  Field. 

Pasnog  counterfeit  money  of  the  United  States  is  not  an  infamons  crime,  with- 
in the  meaning  of  Article  6  of  the  Amendments  to  the  Gonstltation  of  tiie 
United  States,  and  may  be  proeecnted  by  information. 

(Before  Wheelkr,  J.,  Vermont,  May  28th,  1888.) 

Whebleb,  J.  This  is  an  information  filed  by  the  District 
Attorney,  by  leave  of  Oonrt,  against-  the  respondent,  for  pass- 
ing counterfeit  money  of  the  United  States.    The  respondent 
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has  demurred  to  the  information  solely  npon  the  gronnd  that 
the  prosecution  should  be  by  indictment  and  not  by  informa- 
tion,  because,  it  is  said,  this  is  an  infamous  crime,  witliin  the 
meaning  of  Article  5  of  the  Amendments  to  the  Constitution 
of  the  United  States,  which  provides  that  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless 
on  a  presentment  or  indictment  of  a  grand  jury,  &c.  This 
amendment  was  proposed  in  1789,  and  finally  adopted  in 
1791.  At  common  law,  the  counterfeiting  of  the  King's  money 
was  treason,  and  a  felony,  and  infamous,  but  the  mere  passing 
of  the  counterfeits  was  only  a  misdemeanor.  (1  Hawk.  P.  (7., 
§§  55,  56 ;  Easfs  Crown  Law^  chap,  iv,  §  26 ;  Bac.  Ahr,^ 
Treason^  8 ;  Fox  v.  Ohioj  6  How.y  410.)  This  offence  would 
not  be  infamous  unless  made  so  by  statute.  There  was  no 
statute  of  the  United  States  at  the  time  of  the  adoption  of 
that  Amendment^  and  is  none  now,  characterizing  it  in  any 
way.  There  have  been  statutes  in  the  meantime  making  it  a 
felony,  but  that  feature  has  been  repealed.  The  repeal  took 
away  the  effect  of  the  characterization  and  left  the  crime  as  it 
was  before,  a  misdemeanor,  in  grade.  The  punishment  was 
made  severe  but  the  extent  of  punishment  does  not  alter  the 
nature  of  the  offence.  ( United  States  v.  MaanoeU,  14  Am. 
Law  Reg.y  N.  /S.,  488 ;  United  States  v.  Coppersmith^  4  Fed. 
Bep.y  198.)  This  very  question  was  decided  by  Judge  Bene- 
dict, with  the  concurrence  of  Judge  Blatchford,  sustaining 
the  information,  in  United  States  v.  Yates,  (6  Fed.  Hep.,  861.) 
That  decision  should  be  followed  until  it  is  overruled  by  the 
Supreme  Court.  It  is  supported  by  United  States  v.  TFynn,. 
(9  Fed.  Hep.,  886,)  and  United  States  v.  Petit,  (11  Fed.  Rep., 
68.)    This  Court  concurs  in  it  fully. 

The  demurrer  is  overruled,  with  leave  to  the  respondent  to 
answer  over. 

EUtredge  Hashins,  {District  Attorney,)  for  the  United 
States. 

John  Young  and  Hema/n  S.  Royce^  ior  the  defendant. 
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The  New  Yobk  and  Charleston  Steamship  Oompant 
Alexander  Harbison. 

A  charter-party  for  the  hire  of  a  yessel,  for  $6,000,  for  a  voyage  from  Con- 
necticut to  Yorktowo,  thence  to  Charleston,  and  return,  named,  aa  tiie 
hirer,  "Brigadier-General  Alexander  Harbison,  qnartermaster-general,  rep- 
resenting the  State  of  Connecticut."  It  was  signed,  "  State  of  Connecticut, 
by  Alexander  Harbison,  quartermaster-general."  By  a  statute  of  the  State, 
the  quartermaster-general  had  been  authorized  to  expend  $8,000  to  trans- 
port a  military  regiment  to  Torktown.  To  enable  the  regiment  to  proceed 
farther  and  also  visit  Charleston,  a  fund  of  $4,876  was  subscribed  for  and 
paid  into  the  hands  of  Harbison.  He  paid  the  libellant  $8,000.  It  was 
known  to  the  libellant  that  the  State  had  appropriated  only  the  $8,000,  and 
that  the  rest  of  the  money  was  to  be  raised  by  subscription.  In  a  suit  against 
Harbison,  personally,  for  the  rest  of  the  charter  money :  Heid,  that  he  was  lia- 
ble, because  he  was  the  real  principal  in  the  transaction  between  the  libellant 
and  the  excursionists. 

(Before  Wallacx,  J.,  Connecticut,  May  80th,  1888.) 

Wallace,  J.  The  libellant  has  appealed  from  a  decree 
of  the  District  Court  dismissing  the  libel.  (16  JFed.  Rep.y 
681.)  The  libel  was  filed  to  recover  of  the  defendant  the 
sum  of  $3,000  and  interest,  due  upon  a  charter-party  entered 
into  between  the  libellant  and  the  defendant,  as  quartermaster- 
general  of  the  State  of  Connecticut,  for  the  hire  of  the  libel- 
lant's  steamer. 

The  following  facts  are  found :  An  Act  of  the  General 
Assembly  of  the  State  of  Connecticut,  passed  in  1881,  author- 
ized the  quartermaster-general  of  the  State  to  provide  trans- 
portation for  a  regiment  of  the  National  Guard,  to  represent 
the  State  at  the  Centennial  celebration  of  the  battle  of  York- 
town,  and  appropriated  $8,000  for  that  purpose.  The  Act 
also  directed  the  quartermaster-general  to  provide  for  the 
transportation  and  expenses  of  the  Governor  and  his  staff,  in 
attending  the  celebration.     Thereafter,  the  proper  authorities 
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of  the  State  made  arrangements  to  hare  the  State  represented 
at  Yorktown.  Upon  consultation  among  the  State  officials 
and  the  officers  and  men  of  the  militia,  it  was  concluded  to 
visit  Charleston,  South  Carolina,  in  connection  with  the  cele- 
bration at  Yorktown,  and,  in  order  to  provide  for  the  extra 
expense  of  the  excursion,  beyond  the  sum  appropriated,  the 
officers  and  men  of  the  military  organizations  agreed  to  con- 
tribute a  further  sum  of  between  $7,000  and  $8,000.  A  com- 
mittee of  arrangements  was  appointed  to  consider  the  ways 
and  means.  Colonel  Barbour,  as  the  representative  of  this 
committee,  consulted  with  the  quartermaster-general.  The 
latter  thought  he  would  be  justified  in  expending  from  $1,500 
to  $2,000  under  that  provision  of  the  Act  of  the  General  As- 
sembly which  authorized  him  to  provide  for  the  expenses  of 
the  Governor  and  staff,  in  addition  to  the  $3,000  specifically 
appropriated  for  the  expenses  of  the  National  Guard.  The 
quartermaster-general  favored  the  excursion.  Thereafter,  he 
and  Colonel  Barbour  took  measures  to  negotiate,  at  New  York 
city,  the  chartering  of  a  steamer  of  the  libellant,  to  convey  the 
excursionists.  The  negotiations  were  concluded  by  Colonel 
Barbour.  He  fully  informed  Mr.  Quintard,  the  president  of 
the  libellant,  of  the  situation,  and  the  latter  understood  that 
the  State  had  appropriated  $3,000  for  a  representation  at 
Yorktown,  and  that  the  balance  necessary  for  the  trip  would 
be  raised  by  subscription.  A  charter-party  was  agreed  upon 
at  the  sum  of  $6,000,  for  the  trip  from  New  Haven  or  New 
London  to  Yorktown,  thence  to  Charleston  and  return.  When 
the  question  arose  as  to  who  should  sign  the  charter-party  on 
behalf  of  the  excursionists,  Colonel  Barbour  offered  to  sign  it 
personally,  or  to  procure  the  quartermaster-general  of  the 
State  to  sign  it.  Mr.  Quintard  preferred  to  have  it  signed  by  the 
quartermaster-general.  Accordingly,  the  charter-party  in  suit 
was  drawn  up  and  forwarded  to  the  defendant.  It  named  the  li- 
bellant as  party  of  the  first  part,  and  "  Brigadier- General  Alex- 
ander Harbison,  quartermaster-general,  representing  the  State 
of  Connecticut,"  as  party  of  the  second  part.  It  was  returned 
by  the  defendant  to  the  Ubellant,  signed  '^  State  of  Connecticut, 
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by  Alexander  Sarbison,  qaartermaster-general."  By  its  oon- 
ditions  the  party  of  the  second  part  was  to  pay  $3,000  on  sign- 
ing, and  $3,000  at  the  expiration  of  the  Yoyage.  The  first 
$8,000  was  paid  by  the  defendant.  The  second  $3,000  was 
not  paid,  and  is  due  to  the  libellant,  with  interest.  The  ex- 
enrsionists  found  the  trip  by  steamer  to  Charleston  disagree- 
able, and  the  officers  in  command  turned  OYcr  the  steamer  at 
that  port  to  the  owners,  and  brought  the  expedition  home  by 
railroad,  the  defendant  paying  the  expenses  of  transportation. 
The  defendant  received,  in  addition  to  the  appropriation  of 
$8,000,  by  the  Act  of  the  General  Assembly,  $2,000  from  the 
funds  of  the  State,  for  the  expenses  of  the  Oovemor  and 
his  staff,  and  $4,875  from  moneys  paid  by  the  officers  and 
men,  making  in  all  $9,875.  He  paid  out  $3,000  at  the  down 
payment  on  the  charter-party,  and  the  balance  he  paid  out  for 
expenses  of  the  trip. 

The  case  turns  upon  the  application  of  the  principles  of 
the  law  of  agency.  Several  general  propositions,  bearing  upon 
the  facts,  are  relied  upon  for  the  defendant,  and  are  well 
established.  A  public  officer  who  does  not  interpose  his  own 
credit  is  not  liable  on  a  contract  executed  by  him  on  behalf,  of 
the  State,  eveu  in  cases  where  he  might  haYC  been  liable  had 
he  represented  a  private  individual ;  but,  where  it  is  sought  to 
charge  him  with  a  personal  responsibility,  the  facts  and  cir- 
cumstances ought  to  be  such  as  to  show  clearly  that  both  par- 
ties acted  upon  the  assumption  that  a  personal  liability  was  in- 
tended. {Oill  Y.  Brown,  12  Johns.,  385 ;  King  v.  Buder,  15 
Johns.,  281 ;  Murray  y.  Kennedy,  15  La.  Ann.,  385 ;  Parks 
Y.  Ross,  11  How.,  362 ;  Sanborn  y.  N'eal,  4  Minn.,  126.)  Nor 
is  he  personally  liable  upon  a  contract  made  by  him  ostensi- 
bly for  his  principal,  when  he  had  no  authority  to  make  the 
contract,  if  his  want  of  authoiity  was  known .  to  the  other 
party.  {Newman  v.  Sylvester,  42  Ind.,  106 ;  Murray  y.  Caro- 
thers,  1  Metcalf.,  Ky.,  71 ;  Curtis  y.  United  States,  2  Nott  db 
Hun.,  144;  Baltimore  v.  Reynolds,  20  Md.,  1;  State  v. 
Hastings,  10  Wis.,  518 ;  Hull  y.  County  of  MarshaU,  12 
Iowa,  142.)    If  his  authority  depends  upon  statute,  all  who 
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contract  with  him  are  conclnsively  presnined  to  know  its  ex- 
tent and  limitations.  {Perry  v.  Hyde,  10  Conn.yZ%9\  Smout 
V.  IJhery^  10  Jf.  c6  TT.,  1 ;  Murray  v.  Carothers,  1  Metcalfe 
Ky.^  71;  IfoOwrdy  v.  Rogers^  21  IFw.,  197;  Ogden  v.  Bay- 
mondj  22  Conn.y  384;  5<^?ry  on  Agency^  §  307a/  Wharton 
on  Agenoy,  §§  513,  631,  532.) 

While  these  general  rules  are  applicable  here  they  are  not 
decisive.  The  defendant  was  a  public  officer,  and  executed  a 
contract  ostensibly  in  behalf  of  the  State  of  Connecticnt.  It 
was  known,  both  as  matter  of  law  and  matter  of  fact,  to  both 
parties,  that  he  had  no  authority  to  enter  into  such  a  contract 
in  behalf  of  the  State.  Without  more,  it  would  be  decided 
unhesitatingly  that  he  could  not  be  held  personally.  He  was 
authorized,  by  the  Act  of  the  General  Assembly,  to  transport 
imd  maintain,  for  the  purposes  of  the  celebration  at  Yorktown, 
the  body  of  persons  who  were  selected  to  represent  the  State, 
and  to  expend  S3,000,  and  such  further  sum  as  might  be  neceeh 
sary  for  the  expenses  of  the  Oovemor  and  his  staff ;  but  he  had 
no  authority,  as  quartermaster  general  of  the  State,  to  pledge 
the  responsibility  of  the  State  for  the  purposes  of  an  excursion 
to  Charleston.  As  his  authority  was  conferred  by  a  public 
law,  the  libellant,  equally  with  the  defendant,  was  chargeable 
with  knowledge  of  his  want  of  authority  to  make  the  charter- 
party  in  suit. 

But,  at  the  time  the  charter-party  was  entered  into,  the 
defendant  sustained  other  relations  towards  the  transaction 
than  those  existing  by  virtue  of  his  official  character.  He  was 
the  representative  of  a  party  of  excursionists,  and  had  a  fund 
upon  which  he  could  rely  for  the  payment  of  their  expenses ; 
and  this  was  known  to  the  president  of  the  libellant.  As  is 
stated  by  the  learned  District  Judge,  ^'  he  hired  the  vessel,  not 
because  he  was  acting  in  that  regard  for  the  State,  but  because 
he  was  acting  in  behalf  of  a  party  of  excursionists."  If  this 
is  correct,  he  was  the  real  principal,  because  there  was  no 
other  real  principal.  A  body  of  persons  who  convened,  as 
Chief  Justice  Gibson  expresses  it,  "  at  an  ephemeral  meeting, 
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for  a  particular  occasion,"  conld  not  be  the  principal.  {Eich- 
hium  V.  Irons.  QW.dk  S.^  67.) 

In  order  to  charge  the  real  principal,  it  is  always  com- 
petent, in  whatever  form  a  parol  written  contract  is  executed 
by  an  agent,  to  ascertain,  by  evidence  dehors  the  instmment, 
T^ho  is  the  principal,  whether  it  purports  to  be  the  contract 
of  an  agent,  or  is  made  in  the  name  of  the  agent  as  principal. 
{Higgins  v.  Senior^  8  M.  dkW,^  834;  Tmerrian  v.  Loder^  11 
Ad.  <6  JKUis,  594;  Dykers  v.  Toumsend,  24  iT.  Z.,  61; 
Coleman  v.  First  National  BamJc  of  Elmira^  63  N.  T.^  393 ; 
Ford  V.  Williams,  21  How.,  287;  Huntington  v.  Knox^  7 
Cush.^  371;  Eastern  R.  R.  Co.  v.  Benedict,  6  Cray,  666; 
Huhhert  v.  Borden,  6  WTiarton,  91 ;  Browning  v.  Provincial 
Ins.  Co.,  L.  R.  5  P.  C,  263 ;  Calder  v.  DobeU,  L.  R.  6  C.  P., 
486;  Story  on  Agency,  §§  148,  160;  Briggs  v.  Partridge,  64 
iT.  F".,  357.)  The  real  principal  may  be  held,  although  the 
other  party  knew  that  the  person  who  executed  as  principal 
was,  in  fact,  the  agent  of  another.  In  Byvngton  v.  Simpson, 
(134  Mass.,  169,)  the  Court  say :  "  We  are  of  opinion,  that  the 
plaintiffs'  knowledge  does  not  make  their  case  any  weaker 
than  it  would  have  been  without  it.  Whatever  the  original 
merits  of  the  rule,  that  a  party  not  mentioned  in  a  simple 
contract  in  writing  may  be  charged  as  a  principal  upon  oral 
evidence,  even  where  the  writing  gives  no  indication  of  an 
intent  to  bind  any  other  person  than  the  signer,  we  cannot 
re-open  it,  for  it  is  as  well  settled  as  any  part  of  the  law  of 
agency." 

If  the  defendant  was  the  real  principal  he  cannot  escape 
liability  merely  because  he  assumed  to  contract  as  agent  for 
another.  The  case,  therefore,  resolves  itself  into  the  question, 
whether  the  libellant  intended,  notwithstanding,  to  rely  upon 
the  responsibility  of  some  other  party,  and  absolve  the  de- 
fendant. 

The  learned  District  Judge  was  of  the  opinion  that  Mr. 
Quintard  did  not  intend  to  rely  upon  the  personal  liability  of 
the  defendant,  but,  although  he  knew  that  the  State  could  not 
be  held  upon  the  contract,  and  that  the  defendant  was  only 
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acting  .in  behalf  of  a  party  of  excursionists,  preferred  that  the 
contract  should  be  in  the  name  of  the  State,  and  elected  to 
discharge  the  defendant  from  liability.'  But  does  it  follow 
that,  by  taking  the  contract  in  the  form  in  which  it  was  ex- 
pressed and  executed,  he  intended  to  absolve  the  defendant 
from  personal  liability  ?  He  intended,  undoubtedly,  to  have 
a  contract  to  which  there  should  be  an  obligated  party  of  the 
second  part.  This  must  be  assumed  from  the  fact  that  he  re- 
quired a  formal  contract  to  be  executed.  '^  It  is  always  pre- 
sumed that  persons  intend  effectually  to  do  that  which  they 
contract ;  and,  when  there  is  a  conflict  of  constructions,  the 
parties  are  presumed  to  adopt  that  construction  most  favor- 
able to  the  performance  of  their  engagements.  Therefore, 
when  the  only  way  of  enforcing  a  contract  entered  into  by  an 
agent  is  by  making  him  liable,  his  liability  will  be  assumed, 
provided  it  does  not  appear  that  it  was  intended  in  the  trans- 
action that  he  should  not  be  liable."  (  Wharton  on  Agency^ 
§  523.)  This  principle  has  been  extended  to  contracts  made 
by  public  officers,  when  the  contracts  made  by  them  in  their 
official  character  were  not  obligatory  upon  their  principals. 
The  case  of  Fumi/odU  v.  Coomhea,  (5  1£.  dk  Chr.^  736,)  is  an 
illustration.  There,  church  wardens  and  overseers  of  the  poor 
entered  into  a  covenant,  as  such  officers,  providing  that  it 
should  be  obligatory  upon  them  officially  and  upon  their  suc- 
cessors in  office,  but  not  on  themselves  personally.  It  was 
held,  that,  inasmuch  as  they  had  not  the  legal  capacity  to  bind 
the  corporate  body  by  such  a  covenant,  the  contract  must  be 
presumed  to  have  been  a  personal  contract ;  and  they  were 
held  to  be  personally  liable.  In  that  case,  as  in  the  present, 
both  parties  were  bound  to  know  the  extent  of  the  authority 
of  the  agent.  The  doctrine  is  stated  by  an  author  of  very 
high  authority,  as  follows :  '^  When  the  alleged  principal  could 
not  have  authorized  the  contract,  then  it  is  plain  from  the 
beginning  that  the  contract  can  have  no  operation  at  all  unless 
it  binds  tibie  professed  agent.  It  is  construed,  accordingly,  v;t 
res  magU  valeat  quam  pereatj  and  he  is  held  to  have  con- 
tracted in  person.  *  *  *  Accordingly,  the  proper  course 
Vol.  XXI.— 22 
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for  the  other  contracting  party  is  to  sue  the  'agent  on  the  con- 
tract itaelf,  and  he  need  not  resort  to  the  doctrine  of  implied 
warranty."     (PoUock^s  Prvnciples  of  Contract^  234r-5.) 

In  Kelner  v.  Baxter^  (Z.  R.^  2  C.  P.j  17*^,)  a  contract  was 
made  by  the  defendants,  in  writing,  "on  behalf  of  the  Graves- 
end  Koyal  Alexandra  Hotel  Company,"  and  was  signed  in 
that  way.  The  company  was  a  projected  company  not  then 
organized,  and,  both  parties  knowing  the  fact  that  there  was 
no  principal  in  existence  capable  of  being  bonnd  by  the  con- 
tract, it  was  held  that  the  defendants  should  be  presumed  to 
have  contracted  personally. 

It  seems  difficult  to  maintain  that  a  party  who  has  a  right 
to  treat  another  as  a  principal,  and  hold  him  responsible  as 
such,  manifests  an  election  to  absolve  him  from  liability  by 
accepting  the  obligation  of  a  third  party,  which  is  known  to 
be  destitute  of  validity.  This  proposition  must  be  maintained 
or  the  libeUant  is  entitled  to  recover.  The  defendant  was  the 
real  principal  as  between  the  libellant  and  the  excursionists, 
because  there  is  no  pretence  that  the  libellant  relied  upon  the 
credit  of  the  excursionists,  and  the  defendant  assumed  to  con- 
trol a  fund  to  meet  their  engagements.  Both  the  libellant 
and  the  defendant  contemplated  that  there  should  be  a  formal 
obligation  upon  which  the  libellant  could  rely  for  its  protec- 
tion. The  obligation  entered  into  was  one  which  both  parties 
knew  was  inoperative  if  it  was  to  be  construed  as  the  contract 
of  the  State.  Unless  they  intended  to  regard  it  as  the  per- 
sonal contract  of  the  defendant  it  was  a  futile  and  nugatory 
form.  Neither  upon  legal  presumption  or  inference  of  fact 
does  it  seem  reasonable  that  either  party  intended  that  exclu- 
sive liability  should  rest  upon  the  State. 

It  is  not  to  be  overlooked,  that,  in  the  body  of  the  charter- 
party,  the  State  is  not  made  the  party  of  the  second  part,  but 
the  party  named  is  "  Brigadier-General  Alexander  Harbison, 
representing  the  State  of  Connecticut."  Ajs  he  was  the  real 
principal  in  the  hiring  of  the  vessel,  there  is  no  diffictdty  in 
treating  his  official  designation  as  mere  words  of  description. 
Heading  the  description  in  the  body  of  the  charter-party  and 
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in  the  signature  as  conflicting,  and  applying  the  rule  adverted 
to,  which  requires  a  construction  of  the  instrument  that  will 
give  efficacy  to  the  engagements  of  the  parties,  even  though 
it  will  result  in  charging  a  party  as  principal  who  has  de- 
scribed himself  as  acting  only  in  a  representative  capacity, 
this  contract  should  be  deemed  the  contract  of  the  defendant 
individually. 

In  view  of  all  the  facts,  the  conclusion  is  reached,  that  the 
defendant  was  the  real  principal  who  contracted  with  the 
complainant;  that  effect  can  be  given  to  the  charter-party 
only  by  treating  it  as  the  contract  of  the  defendant  personally ; 
and  that  there  was  no  election  on  the  part  of  the  libellant  to 
absolve  him  from  liability. 

The  decree  of  the  District  Court  is  reversed,  and  a  decree 
ordered  for  the  libellant,  for  $3,000,  with  interest  from  Octo- 
ber 28th,  1871,  with  costs  in  the  District  Court  and  upon  this 
appeal. 

Charles  R.  IngeraoUj  for  the  libellant. 

E.  Lynde  Harrison  and  J,  L.  Barbour^  for  the  re- 
spondent. 


David  Hostbiteb  and  Gbobqe  W.  Smfth 

vs. 
Alexandeb  Fries  and  othbeb.    In  EQurnr. 

The  pluntiffis,  having  the  right  to  use  the  name  "Dr.  J.  Hoetetter's  Stomach 
Bitters,"  in  connection  with  certain  labels,  bottles  and  other  devices  designat- 
ing the  preparation  as  of  their  own  manufacture  and  indicating  its  origin, 
have  no  right  to  an  injunction  to  restrain  the  making  and  selling  of  extracts 
intended  to  be  used  in  producing  an  imitation  of  said  Bitters,  the  purchasers 
compounding  it  and  seUing  it  to  retail  dealers,  who  buy  the  bottles  of  the 
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plaintiffs'  having  their  labels  on,  and  put  the  imitation  into  the  botUes,  and 
pift  them  on  the  market  as  of  the  plaintifb'  mannfactore,  it  not  bdng  alleged 
that  the  defendants  had  done  anything  more  than  to  sell  said  extracts  and 
inform  their  customers  how  they  coold  be  compounded  into  said  Bitters. 

^(Before  Wallaob,  J.,  Southern  District  of  New  York,  May  81st,  1888.) 

Wallace,  J.  The  motion  for  a  preliminary  injunction 
must  be  denied,  because  it  does  not  appear,  from  the  bill  and 
affidavits,  that  the  defendants  are  infringing  the  complainants' 
trade-mark.  The  complainants'  property  consists  in  the  right 
to  use  the  name  ^'  Dr.  J.  Hostetter's  Stomach  Bitters  "  in  con- 
nection with  certain  labels,  bottles,  and  other  devices  which 
designate  the  preparation  as  of  their  own  manufacture,  and 
indicate  its  origin.  The  bill  alleges  that  the  defendants  are 
engaged  in  manufacturing  and  selling  certain  essences,  oils, 
and  extracts  which  they  represent  can  be  so  manipulated  and 
used  as  to  produce  a  good  imitation  of  various  well-known 
brands  of  bitters,  among  them  an  imitation  of  Hostetter's 
Bitters ;  that  they  sell  the  same  to  compounders  and  jobbers, 
with  instructions  to  the  purchaser  as  to  die  mode  of  compound- 
ing the  bitters  and  selling  them  as  the  genuine  article ;  and 
that  such  purchasers  compound  the  essence,  and  sell  the  bit- 
ters made  thereby  to  retail  dealers,  and  the  latter  procure  the 
second-hand  empty  bottles  that  have  been  sold  by  the  com- 
plainants, having  the  labels  thereon,  and  refill  them  with  the 
Htters  compounded  from  the  defendants'  essences,  and  palm 
them  off  upon  the  public  as  the  genuine  bitters  of  the  com- 
plainants' manufacture. 

The  complainants  have  neither  the  exclusive  right  to  make 
bitters  compounded  after  the  formula  of  Dr.  Hostetter,  nor 
the  exclusive  right  to  sell  bitters  by  the  name  of  Hostetter's 
Bitters.  The  preparation  never  had  any  name  until  it  was 
offered  to  the  public  and  christened.  When  a  new  article  is 
made,  a  name  must  be  given  to  it,  and  this  name  becomes,  by 
common  acceptation,  the  appropriate  descriptive  term  by  whidi 
it  is  known,  and,  therefore,  becomes  public  property.  If  this 
ivere  not  so,  any  person  could  acquire  the  exclusive  right  to  a 
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formula  by  giving  a  name  to  the  compound  produced,  not 
only  when  the  compound  had  not  been  patented,  but  wheb  it 
might  not  be  the  subject  of  a  patent.  All  who  have  the  right 
to  manufacture  and  sell  the  preparation  have  the  right  to  desig- 
nate and  sell  it  by  the  name  by  which  alone  it  is  known,- pro- 
vided care  is  observed  to  sell  the  preparation  as  the  manufac- 
ture of  the  seller  and  not  the  preparation  made  by  another. 

A  trade-mark  consists  of  a  word,  mark,  or  device  adopted 
by  a  manufacturer  or  vendor,  to  distinguish  his  production 
from  other  productions  of  the  same  article.  A  name  alone  is 
not  a  trade-mark,  when  it  is  understood  to  signify  not  the  par- 
ticular manufacture  of  a  certain  proprietor,  but  the  kind  or 
description  of  thing  which  is  manufactured.  {Singer  Manu- 
facturing  Co.  v.  Loog^  15  Reporter^  638 ;  Wheder  <&  Wilson 
V.  Shdkespear^  39  Z.  «/.,  <7A.,  36;  Young  v.  MacRae^  * 
Jurist,  N.  S.J  322.) 

Obviously,  no  one  would  be  deceived  into  the  supposition 
that  the  defendants  were  selling  the  complainants'  production^ 
when  they  only  profess  to  sell  an  extract  from  which  Hostetter's. 
Bitters  can  be  made.  Defendants  not  only  have  the  right  to^ 
make  and  sell  the  extract,  but  they  have  the  legal  right  to 
make  and  sell  a  preparation  which  they  call  Hostetter's  Bit> 
ters,  provided  they  do  not  employ  the  bottles,  labels,  symbols 
or  devices  which  have  been  used  by  the  complainants  to  dis- 
tinguish their  own  production  of  that  preparation,  or  such 
equivalents  as  may  deceive  the  public  in  that  regard. 

If  the  bill  had  distinctly  alleged  that  the  defendants  were 
engaged  in  a  scheme  to  put  upon  the  market,  and  palm  off 
upon  the  public,  a  preparation  of  their  own  as  the  complain- 
ants' preparation,  and  these  allegations  were  shown  to  be  true^ 
the  defendants  could  not  escape  an  injunction  merely  upon  the 
ground  that  they  had  not  sold  the  preparation  themselves. 
But,  all  the  general  allegations  of  fraud  and  conspiracy  in  the 
bill  are  resolved  into  the  specific  acts  of  wrongdoing  particu- 
larly stated,  that  is,  selling  the  extract,  and  informing  their 
customers  how  it  may  be  made  into  Hostetter's  Bitters.  The 
actionable  transgression  of  the  complainants'  rights  is  that 
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committed  by  the  retail  purchasers  who  buy  from  the  defend- 
ants'- customers — those  who  use  the  bottles,  labels,  and  sym- 
bols which  constitute  the  complainants'  trade-mark.  The  de- 
fendants may  be  instrumental  in  eflfecting  the  wrong,  by  pro- 
viding some  of  the  means  employed,  but  they  only  do  what 
the  law  permits  them  to  do ;  and,  even  if  it  could  be  assumed 
that  they  contemplated  the  further  wrongdoing  of  the  retail- 
ers, the  law  does  not  visit  motives  or  intent  unaccompanied  by 
a  wrongful  overt  act.  The  bill,  however,  does  not  allege  that 
they  are  participants  in  the  violation  of  the  complainants' 
rights,  further  than  by  selling  the  extract,  or  giving  instruc- 
tions how  it  can  be  maSe  into  Hostetter's  Bitters. 
The  motion  is  denied. 

A.  JS.  Clarke  and  James  Watson j  for  the  plaintiffs. 

A.  J.  DiUenhoefer  and  Z  Albert  IkgUhart^  for  the  de- 
fendants. 


Francis  Munsou 


vs. 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York.     In  Equttt. 

As  the  reflult  of  an  accountiiig  before  a  master,  for  profits  made  by  the  use  of 
a  patented  bond  and  coupon  re^ster,  be  reported  2^  cents  per  bond  per  year, 
as  a  saving  of  time  and  labor,  by  the  use  of  the  patented  reg;i8ter,  oyer  the 
saving  which  could  have  been  obtained  by  the  use  of  the  several  systems  of 
registration  open  to  use  at  the  time.  He  made  his  finding  on  the  teelamony 
of  a  witness  who  made  a  merely  arbitrary  estimate,  based  on  a  comparison 
between  the  patented  system  and  the  method  which  most  remotely  approxi- 
mated to  that  system,  of  all  those  which  the  defendants  had  a  right  to  em- 
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ploy.  There  being  no  evidence  to  show  the  profits  actually  derived  by  the 
defendants  from  their  use  of  the  patented  system  as  they  used  it,  the  report 
of  the  master  was  set  adde. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  May  81st,  1888.) 

Wallace,  J.  As  stated  by  the  master,  the  evidence  upon 
the  accounting  before  him  was  wholly  directed  to  the  qaestion 
of  the  gains,  profits,  and  advantages  which  have  accrued  to  the 
defendants  from  the  use  of  the  invention  secured  to  the  com- 
plainant by  his  patent.  The  master  finds  that  the  gains  and 
profits  for  which  the  defendants  are  liable,  {Munaon  v.  The 
Mayor^  18  Blatchf,  C.  C.  R.^  237,)  are  such  as  arise  from  a 
saving  of  time  and  labor,  by  the  use  of  the  complainant's 
bond  register,  beyond  that  which  could  have  been  obtained  by 
the  use  of  the  several  systems  of  registration  open  to  them  to 
use.  He  finds  this  saving  to  be  equal  to  two  and  a  half  cents 
per  bond  per  year,  and,  at  this  rate,  that  the  total  profits  de- 
rived by  defendants,  up  to  the  time  of  the  accounting,  and 
for  which  they  are  liable  to  the  complainant,  is  the  sum  of 
$6,202  40.  The  defendants  have  filed  exceptions  to  his  find- 
ing, which  bring  up  the  whole  question  of  the  liability  of  the 
defendants  for  profits. 

The  complainant's  patent  is  for  "  the  preserving,  filing, 
and  verifying  of  bonds,  coupons,  certificates,  and  all  similar 
documents,  by  the  means  and  in  the  manner  "  substantially  as 
described  in  the  specification.  The  means  or  system  consists 
in  the  employment  of  a  book  for  the  registration  of  bonds  and 
coupons  frfter  they  are  paid.  Each  page  of  the  book  is  adapt- 
ed, by  printing  and  ruling,  to  present  the  paid  bond  and 
coupons  in  their  original  order  of  annexation.  Spaces  are 
ruled  for  the  bond  and  for  the  coupons,  and  the  spaces  for 
the  latter  are  numbered  in  the  inverse  order  of  the  time  of 
maturity.  When  a  coupon  is  paid,  it  is  pasted  over  the  ruled 
space  designed  for  that  particular  coupon.  When  all  have 
been  paid,  and  the  bond  is  paid,  and  each  is  pasted  over  the 
space  designed  for  it,  the  page  presents  the  bond  and  coupons 
in  their  original  order.    If  a  given  coupon  has  not  been  paid, 
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the  blank  space  indicates  at  once  which  coupon  is  missing. 
The  object  of  the  invention  is  to  preserve  and  present  a  record 
of  a  bond,  or  series  of  bonds,  and  coupons,  which  can  be  read- 
ily referred  to  in  order  to  ascertain  which  have  been  paid  and 
which  have  not  been  paid,  and  the  relative  times  of  payment 
of  each. 

The  defendants  employed  119  of  these  registers,  construct- 
ed for  the  registry  of  nearly  30,000  bonds  and  a  vast  number 
of  coupons.  Obviously,  the  defendants  regarded  this  system 
of  registration  as  convenient,  and  as  possessing  advantages 
which  commended  it  to  them  ;  and,  it  is  to  be  assumed  that 
some  benefit  must  have  accrued  from  its  use.  The  questioa 
is,  however,  whether  the  defendants  derived  any  pecuniaiy 
profits  or  advantage  from  the  use  of  the  registers,  so  far  as 
has  been  made  to  appear  by  the  evidence  before  the  master. 

Several  other  methods  of  preserving  and  filing  paid  bonds 
and  coupons  were  open  to  the  use  of  the  public,  and  the  de- 
fendants are  liable  only  for  the  pecuniary  advantages  which 
accrued  to  them,  by  the  use  of  the  complainant's  system,  be- 
yond that  which  woidd  have  resulted  from  the  use  of  the 
other  systems  which  they  had  the  right  to  employ  in  attain- 
ing the  same  end.  These  pecuniary  advantages,  as  found  by 
the  master,  consist  in  economy  of  time  and  labor,  if  there 
was  no  saving  of  time  and  labor  resulting  from  the  use  of  the 
complainant's  system,  there  were  no  profits.  Whether  there 
was  such  a  saving,  is  the  precise  question  of  fact  to  be  deter- 
mined upon  the  proofs*  In  determining  this  question,  it  is 
well,  at  the  start,  to  disencumber  the  case  of  all  the  testimony 
which  bears  upon  the  theory  that  the  complainant's  system 
provides  a  more  efiEectual  safeguard  against  loss  from  the 
overpayment  of  coupons  than  is  secured  by  the  use  of  the 
other  systems.  There  was  a  good  deal  of  speculative  asser- 
tion to  this  effect,  in  the  testimony  of  the  witnesses.  The 
theory  may  be  true ;  but,  conceding  it  to  be  so,  the  complain- 
ant did  not  prove  or  attempt  to  prove  the  pecuniary  advan- 
tages arising  therefrom ;  and,  from  the  nature  of  the  case,  it 
would  seem  impossible  to  show  this  unless  some  data  can  be 
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obtained  as  to  the  percentage  of  loss  that  arises  from  the  over- 
payment of  coupons  by  the  municipalities  or  corporations  that 
issue  such  obligations.  Until  this  can  be  shown,  the  first  fac- 
tor in  the  problem  is  wanting.  The  master  properly  limited 
his  inquiry  to  the  question  of  the  comparative  economy  of 
time  and  labor  in  the  use  of  the  several  systems. 

•  The  system  of  filing  away  and  preserving  paid  bonds  and 
coupons,  most  commonly  used,  was  the  "  en  masse  "  method, 
so  called,  by  which  they  were  filed  away  in  packages,  with  or 
without  classification.  Another  system,  in  general  use,  was 
the  "  Warren  system."  This  was  used  by  the  defendants  for 
the  preservation  of  many  of  their  issues  of  bonds  and  coupons. 
This  method  consisted  in  the  use  of  blank  books,  with  spaces 
ruled  on  their  pages  for  coupons,  in  which  all  the  coupons  of 
a  series  of  bonds,  of  the  same  date  of  maturity,  are  pasted  on 
a  given  page,  in  the  numerical  order  of  the  bonds.  If  any 
coupon  is  not  paid,  the  space  designed  for  it  is  left  vacant. 
When  the  bonds  were  surrendered  or  paid  they  were  filed 
away  by  themselves. 

There  was  also  the  system  in  use  in  the  Treasury  Depart- 
ment of  the  United  States.  There,  books  were  used,  upon 
each  right  hand  page  of  which  were  ruled  spaces  for  coupons, 
and  the  coupons  of  a  given  bond,  when  paid,  were  pasted  on 
such  page,  in  the  order  in  which  they  would  appear  as  origi- 
nally attached  to  the  bond.  The  blank  space  assigned  for  a 
particular  coupon  would  indicate  that  such  coupon  had  not 
been  paid.  When  the  bond  was  paid,  it  coidd  be  pasted  on 
the  l^ft  hand  page,  opposite  the  page  for  the  coupons  of  that 
bond ;  but,  in  practice,  this  was  not  done,  but  the  bonds,  when 
paid,  were  destroyed. 

If  there  was  a  saving  of  time  and  labor  by  the  use  of  the 
complainant's  system,  it  arose  in  one  or  both  of  two  ways.  A 
certain  outlay  of  time  and  labor  was  expended,  under  each  of 
the  several  systems,  in  filing  away  or  registering  the  bonds 
and  coupons.  A  further  outlay  of  time  and  labor  was  re- 
quired, after  this,  in  ascertaining  whether  a  given  bond  or 
coupon  had  been  paid  or  not,  whenever  occasion  for  investi- 
gation arose. 
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The  proofs  are  destitute  of  evidence  to  show  what  the 
expense  of  this  outlay  is  under  any  system.  This  may  have 
arisen,  and  probably  did,  from  the  intrinsic  difficulty  of  mak- 
ing any  such  proof.  It  may  very  well  be  conjectured,  that 
quite  a  clerical  force  would  be  needed  by  a  corporation  which 
has  issued  a  great  number  of  bonds  of  diflFerent  series,  and 
that  a  less  force  could  do  the  work  under  one  system  than 
under  another.  But,  conjecture  does  not  supply  the  place  of 
evidence,  and  will  not  satisfy  the  law.  The  complainant's 
case  fails  to  present  the  necessary  elements  of  comparison  by 
which  the  amount  of  pecuniary  advantage  can  be  ascertained. 

The  master  reached  his  finding  upon  the  testimony  of  Mr. 
Hall,  a  witness  who  had  been  the  treasurer  of  a  railroad  cor- 
poration, and  had  used  the  complainant's  system.  Prior  to 
using  this  system,  he  had  been  accustomed  to  file  away  the 
coupons  in  packages.  He  testified,  that,  under  the  "  en  masse  " 
system,  if  a  question  arose  as  to  the  payment  of  a  coupon,  it 
was  necessary  to  examine  a  package,  whereas,  by  the  com- 
plainant's system,  as  soon  as  the  coupons  were  paid,  they  were 
pasted  in  the  proper  blanks,  and,  if  a  question  arose  as  to  the 
payment  of  a  coupon,  it  could  be  determined  by  a  glance  at 
the  proper  page.  He  was  then  asked,  "  What,  in  your  judg- 
ment, would  be  the  advantage  or  benefit,  in  money,  from  the 
use  of  the  plan  in  question?"  He  answered:  "The  answer 
to  that  question  is,  of  course,  an  estimate ;  in  my  opinion,  the 
saving  of  labor  in  an  accountant  would  amount  to  at  least 
half  a  dollar  on  a  bond ;  the  number  of  dollars  in  the  bond 
makes  no  difference,  but  the  length  of  time  which  the  bond 
is  to  run  does,  as,  for  each  additional  year,  there  would  be  two 
additional  coupons;  I  fix  my  estimate  on  the  average  of 
twenty  years."  This  was  not  only  a  merely  arbitrary  estimate, 
but  it  was  based  upon  a  comparison  between  the  complainant's 
system  and  the  method  which  most  remotely  approximated  to 
that  system,  of  all  those  which  the  defendants  had  a  right  to 
employ.  The  defendants  actually  employed  the  "Warren 
system"  contemporaneously  with  the  complainant's.  As  is 
fairly  contended  for  the  defendants,  it  is  obvious,  that,  under 
the  Munson  system,  whenever  coupons  mature,  every  page  of 
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every  book  of  the  series  must  be  separately  resorted  to,  for 
the  purpose  of  pasting  in  a  separate  coupon  in  its  appropriate 
place.  If  ten  thousand  coupons  are  paid  on  a  given  day,  ten 
thousand  separate  pages  must  be  resorted  to,  and  a  coupon  posted 
on  each  page,  in  its  proper  place.  Under  the  "  Warren  system," 
only  a  few  pages  would  have  to  be  resorted  to.  This  one  con- 
sideration of  utility  and  convenience,  in  the  ordinary  and 
necessary  handling  of  the  books,  at  every  date  of  maturity  of 
coupons,  outweighs  any  that  can  be  imagined  in  case  of  special 
instances,  where  reference  to  particular  coupons  may  be  desired. 

Irrespective  of  the  fallacious  standard  of  comparison 
adopted  by  Mr.  Hall  and  accepted  by  the  master,  the  opinion 
expressed  by  Mr.  Hall  was  not  founded  on  any  specific  or 
definite  basis  of  fact.  Under  any  system  of  registration,  the 
expense  would  depend  upon  the  number  of  bonds  and  coupons 
to  be  registered.  One  employee  might  do  the  required  work 
for  one  corporation,  while  many  might  be  required  by  another 
corporation.  One  corporation  might  be  served  at  a  small  ex- 
pense, while  another  might  be  required  to  incur  a  large  ex- 
pense. The  system  that  might  be  less  expensive  and  more 
convenient  with  some  corporations,  might  be  found  more 
expensive  and  less  convenient  with  others.  The  experience  of 
a  witness  in  the  use  of  the  several  systems  by  one  corporation, 
which  might  enable  him  to  speak  intelligently  as  to  their 
relative  economical  merits  there,  would  be  of  no  practical 
assistance  in  enabling  him  to  decide  as  to  the  relative  economy 
of  their  use  by  another  corporation.  The  inquiry  here  was  to 
ascertain,  not  what  profits  the  defendants  could  have  obtained 
by  using  the  complainant's  system  in  the  most  advantageous 
way  or  under  ordinary  circumstances,  but  what  they  did 
actually  derive  by  its  use  as  they  used  it.  There  was  no  evi- 
dence before  the  master  by  which  that  inquiry  could  be  satis- 
factorily answered. 

The  exceptions  are  sustained. 


Royal  8.  CranCj  for  the  plaintiff. 
Frederic  H.  BettSy  for  the  defendants. 
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Fbanoib  a.  Dbbxel  and  others 
Louise  Berney.     In  Equity. 

S.,  claiming  tlie  right  to  dispose  of  certain  bonds,  nnder  a  power  of  attorney 
from  J.,  to  whom  letters  testamentary  on  the  will  of  R.  had  been  granted  in 
Alabama,  sold  them  to  D.  A  suit  at  law  was  brought  by  L.,  to  whom  sabse- 
qnent  letters  testamentary  on  said  will  were  granted  in  New  York,  against 
D.,  for  the  conyersion  of  the  bonds.  D.  then  brought  this  suit  in  equity 
against  L.,  to  haye  the  letters  granted  to  L.  declared  Yoid  as  against  D.,  and 
to  enjoin  L.  from  usiog  them  in  support  of  the  suit  at  law.  As  D.  could  ayail 
himself  fully,  in  the  suit  at  law,  of  the  facts  on  which  the  suit  in  equity  was 
founded,  and  the  latter  was  really  only  a  suit  to  stay  the  suit  at  law,  a  de- 
murrer to  the  bill  was  sustained 

(Before  Wallace,  J.,  Southern  District  of  New  York,  May  31st,  1888.) 

Wallace,  J.  The  defendant  has  demurred  to  the  amended 
bill  of  the  complainants.  The  prayer  of  the  bill  is,  that  the 
letters  testamentary  upon  the  will  of  Robert  Berney,  granted 
by  the  Surrogate  of  the  city  and  county  of  New  York  to  the 
defendant,  be  declared  fraudulent  and  void,  as  against  the 
complainants,  and  that  the  defendant  may  be  enjoined  from 
using  the  same  in  support  of  the  pending  action  at  law 
brought  by  the  defendant  against  the  complainants. 

So  far  as  appears  by  the  bill,  the  only  interest  of  the  com- 
plainants in  the  question  of  the  validity  of  the  testamentary 
letters  granted  to  the  defendant,  is  that  which  arises  by  rea- 
son of  their  purchase,  on  the  22d  of  June,  1875,  of  certain 
bonds  from  one  St.  James,  which  bonds  the  present  defendant 
now  insists,  in  the  action  at  law,  were  wrongfully  converted 
by  the  complainants,  inasmuch  as  the  bonds  were  the  property 
of  the  estate  of  the  testator  Robert  Berney,  and  were  unlaw- 
fully transferred  by  St.  James  to  the  complainants.  St. 
James  claimed  the  right  to  dispose  of  the  bonds  by  virtue  of 
a  power  of  attorney  executed  to  him  by  one  James  Berney,  to 
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whom  letters  testamentary  had  been  theretofore  issued  upon 
the  probate  of  the  will  of  the  testator,  by  the  Court  of  Pro- 
bate of  the  county  of  Montgomery,  in  the  State  of  Alabama. 
The  complainants  allege  that  the  wiU  was  properly  probated 
in  Alabama  by  the  Conrt  of  Probate  of  Montgomery  county, 
that  county  being  the  place  of  domicile  of  the  testator  at  the 
time  of  his  death,  and  that  the  letters  testamentary  issued  by 
that  Court  to  James  Berney,  February  8th,  1875,  were  valid. 

The  bill  is  framed  upon  the  theory,  that  the  defendant 
fraudulently  suppressed  the  fact  of  such  probate  from  the 
knowledge  of  the  Surrogate  of  the  city  and  county  of  New 
York,  although  she  was  a  party  to  the  proceeding,  and  that,  by 
reason  of  various  acts  on  her  part,  she  is  equitably  estopped 
from  impeaching  or  disputing  the  validity  of  the  letters  testa- 
mentary granted  to  James  Berney  by  the  Alabama  Court. 
Without  attempting  a  minute  analysis  of  the  allegations  of 
the  bill,  it  suflSces  to  state,  that  the  facts  and  circumstances 
relied  upon  are  claimed  to  be  such  that,  if  she  is  not  estopped 
in  her  representative  character,  yet  they  bind  the  estate,  be- 
cause she  personally  and  all  the  other  beneficiaries  were  cog- 
nizant of  them  and  accepted  distribution  under  the  Alabama 
probate. 

It  is  obvious,  that,  if  the  Alabama  probate  was  valid,  or, 
if  not  valid,  if  it  has  been  so  recognized  by  all  the  parties  in 
interest  that  they  should  not  be  permitted  to  deny  its  validity, 
the  complainants'  title  to  the  bonds  cannot  be  successfully 
assailed,  and  they  have  no  further  interest  in  the  question  of 
the  validity  of  the  letters  testanientary  granted  to  the  defend- 
ant by  the  Surrogate  of  the  city  and  county  of  New  York, 
and  no  other  standing  upon  which  to  assail  those  letters. 
Their  only  interest,  therefore,  in  the  controversy,  is  to  defeat 
the  pending  action  at  law,  and  it  is  not  necessary,  to  enable 
them  to  obtain  complete  justice,  that  the  letters  testamentaiy 
be  adjudged  void.  If  they  can  be  protected  in  that  action, 
they  have  no  occasion  to  resort  to  an  independent  suit.  Not- 
withstanding the  prayer  for  more  extensive  relief,  their  bill 
should  be  treated  as  one  to  stay  an  action  at  law ;  for  such,  in 
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substance,  it  really  is.  They  should  not  be  permitted  to  set 
up  a  man  of  straw  in  order  to  thrust  him  down,  when  an  oc- 
casion and  a  forum  have  already  been  selected  for  the  real 
struggle.  As  was  said  in  the  opinion  of  the  Court,  in  Cfrand 
Chute  V.  Winegar^  (15  Wall,  373,)  where  a  bill  was  filed 
against  Winegar  to  restrain  a  suit  at  law  brought  by  him,  and 
to  adjudge  certain  bonds  to  be  cancelled  as  fraudulent  and 
void :  "  A  judgment  against  Winegar,  in  the  suit  brought  by 
him,  would  be  as  conclusive  upon  the  invalidity  of  the  bonds ; 
would  as  effectually  prevent  all  future  vexatious  litigation; 
would  expose  the  fraud  and  prevent  future  deception  as  per- 
fectly and  thoroughly,  as  would  a  judgment  in  the  equity  suit. 
CTnder  such  circumstances,  there  is  no  authority  for  bringmg 
this  suit  in  equity." 

The  complainants  can  avail  themselves  as  fully  and  effect- 
ually, in  the  suit  at  law,  of  the  facts  upon  which  they  now 
seek  to  stay  the  prosecution  of  the  suit,  as  they  could  upon 
the  equity  side  of  the  Court.  The  doctrine  of  equitable 
estoppel,  or  estoppel  in  pais,  is  now  enforced  as  liberally  in 
Courts  of  law  as  in  Courts  of  equity.  "Whatever  may  be 
the  wisdom  of  the  change  which  has  broken  down  the  barri- 
ers by  which  the  doctririe  of  equitable  estoppel  was  formerly 
excluded  from  legal  tribunals,  it  has  now  gone  too  far  to  be 
arrested  or  confined  within  any  limits  less  than  the  whole 
field  of  jurisprudence."  (1  Smithes  Leading  Cases^  note,  p. 
651.)  The  Supreme  Court,  through  Mr.  Justice  Swayne,  in 
Dickeraon  v.  Colgrove^  (100  U.  S.y  578,)  reaches  the  same  con- 
clusion. 

The  demurrer  is  sustained,  upon  the  ground  that  the  com- 
plainants cannot,  by  the  frame  of  their  prayer  for  relief,  pre- 
clude the  Court  from  treating  the  biU  as  one  to  stay  an  action 
at  law,  in  which  they  can  fully  avail  themselves  of  the  facts 
as  a  defence.  In  such  a  case,  it  is  not  the  duty  of  the  Court 
to  examine  the  substantial  merits  of  the  bill. 

Charles  E,  Tracy ^  for  the  plaintiffs. 

George  DeForest  Lord^  for  the  defendant. 
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After  the  enactment  of  chapter  926  of  the  Laws  of  New  York,  of  18Y1,  amend- 
ing chapter  907  of  the  Laws  of  1869,  proceedings  for  issuing  the  bonds  of  a 
town  in  aid  of  a  railroad  were  had  wholly  under  the  Act  of  1869,  disregard- 
ing the  amendments  of  1871.  In  a  salt  to  recover  against  the  town  on  cou- 
pons from  bonds  so  issued :  Held,  that  the  bonds  were  void. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  May  Slst,  1888.) 

Wallace,  J.  If  the  defendant  was  never  authorized  to 
create  its  bonds,  and  the  commissioners  who  issued  them  were 
not  the  agents  of  the  defendant  for  that  purpose,  the  plaint- 
iff cannot  recover  upon  the  coupons  in  suit.  Purchasers  of 
municipal  bonds  executed,  by  agents  must  ascertain  at  their 
peril  that  the  delegated  authority  assumed  has  been  con- 
ferred. 

The  commissioners  here  were  appointed  by  the  County 
Judge  of  Allegany  county,  in  a  proceeding  in  which  he  was  ex- 
ercising a  special  statutory  jurisdiction,  by  virtue  of  chapter 
907  of  the  Laws  of  1869,  as  amended  by  chapter  1»25  of  the 
Laws  of  1871.  These  Acts,  authorizing  municipal  corpora- 
tions to  aid  in  the  construction  of  railroads,  delegate  to  a  por- 
tion of  the  tax-payers  of  a  municipality  the  power  to  create  a 
debt  against  the  consent  of  other  tax-payers,  and  subject  the 
property  of  all  to  taxation  for  its  payment.  The  special  char- 
acter of  the  jurisdiction  exercised  by  the  County  Judge,  and 
the  nature  of  the  power  invoked  by  the  tax-payers  who  set  the 
proceeding  in  motion,  both  require  that  the  proceeding  be 
strictly  pursued.  The  authority  of  a  majority  of  the  tax- 
payers of  a  town  to  incumber  the  property  of  a  minority 
against  their  will,  in  aid  of  a  railroad  or  other  corporation,  re- 
ceives no  countenance  from  the  principles  of  the  common 
law.  Every  step,  therefore,  required  by  the  statute  must  be 
in  strict  conformity  therewith.  {Tfte  People  v.  IlvJJmrt^  46 
N.  T.,  110.)  The  rule  is  also  inflexible,  that,  when  a  Court 
or  judicial  oflSicer  exercises  a  special  statutory  power  outside 
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the  scope  of  the  usual  jurisdiction  of  Courts  of  general  powers, 
the  record  of  the  proceedings  must  show  that  the  statutory 
authority  has  been  pursued ;  and,  in  this  regard,  the  proceed- 
ings are  on  the  same  footing  with  those  of  Courts  of  limited 
and  inferior  jurisdiction.  {Denning  v.  Corvoin^  11  Wend,^ 
647 ;  Thatcher  v.  PoweU,  6  Wheat,  119 ;  DycJcman  v.  The 
Mayor^  1  Seld.^  434;  BetU  v.  Bagley^  12  Pick.,  572;  Hunt- 
ington V.  CharloUej  16  Vt^  46 ;  Morse  v.  Preshy^  25  N.  H.^ 
299.) 

The  application  of  these  principles  to  the  case  in  hand  is 
fatal  to  the  validity  of  the  proceedings  in  question.  It  is  ap- 
parent, from  the  record,  beginning  with  the  petition  and  end- 
ing with  the  adjudication  and  appointment  of  the  commis- 
sioners by  the  County  Judge,  that  the  proceeding  was  initi- 
ated, conducted,  and  completed  according  to  the  provisions  of 
the  original  Act  of  1869,  and  in  disregard  of  the  essential 
modifications  introduced  by  the  Act  of  1871.  The  Act  of 
1871  altered  the  quorum  of  tax-payers  whose  consent  was  in- 
dispensable to  the  creation  of  the  debt.  As  is  stated  in  the 
opinion  of  the  Court  in  People  ex  rd.  Green  v.  Smithy  (55 
N.  Y.y  185,)  the  object  of  the  amendment  "was  to  prevent 
the  creation  of  a  debt  for  railroad  purposes,  by  municipal  cor- 
porations, unless  a  majority  of  the  tax-payers  having  a  sub- 
stantial pecuniary  interest  in  the  question  should  assent  to  it" 
This  record  shows  that  the  County  Judge  was  not  called  on  to 
inquire,  and  did  not  assume  to  adjudicate,  whether  the  requisite 
quorum  under  the  existing  law  had  petitioned  for  or  consented 
to  the  creation  of  the  bonds  in  aid  of  the  railroad.  As  the  law 
stood  when  the  proceeding  was  commenced,  it  was  his  prov- 
ince to  entertain  and  decide  the  question  whether  a  majority 
of  tax-payers  of  a  designated  class  desired  that  the  town 
should  create  and  issue  its  bonds.  If  he  had  assumed  to  de- 
cide that  such  a  majority  did  desire  the  creation  of  the  debt, 
then  it  might  be  important  to  inquire  whether  he  acquired 
jurisdiction  oi  the  proceeding  upon  such  a  petition  as  was  pre- 
sented to  him.  As  it  is,  the  petition  is  mainly  important  for 
the  purpose  of  interpretation  and  construction ;  as,  when  read  in 
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connection  with  his  adjudication,  it  removes  any  doubt  which 
possibly  might  have  existed  otherwise,  as  to  the  meaning  and 
scope  of  the  adjudication.  Any  person  reading  the  record 
could  not  fail  to  understand  that  the  County  Judge  had  not 
assumed  to  decide  that  there  was  a  majority  of  consenting 
tax-payers  under  the  existing  statute.  If  he  had  recited,  in 
his  adjudication,  that  a  minority  of  tax-payers  desired  the 
town  to  create  and  issue  its  bonds,  that  recital  would  have 
been  as  effectual  as  those  which  the  adjudication  contains, 
when  read  in  connection  with  the  petition.  As  he  did  not 
adjudicate  that  the  requisite  quorum  of  tax-payers  had  con- 
sented to  the  creation  of  the  debt,  his  order  appointing  com- 
missioners to  create  and  issue  the  bonds  was  a  nullity. 

If  the  bonds  had  been  irregularly  issued  by  the  agents  of 
the  defendant,  within  the  doctrine  declared  in  several  adjudi- 
cations which  are  controlling  in  this  Court,  the  payment  of 
interest  upon  them  for  several  years  would  amount  to  a  ratifi- 
cation by  the  town,  although  the  interest  was  raised  by  taxa- 
tion. But  this  doctrine  is  not  applied  in  cases  where  there  is 
a  total  want  of  authority  on  the  part  of  the  town  to  issue  the 
obligations.  {Parkersbttrg  v.  Brotoriy  106  (7. 5.,  487 ;  Thomas 
v.  Town  of  Lamsmg^  antejp.  119.) 

Judgment  is  ordered  for  the  defendant. 


Isaac  S.  NewUm^  for  the  plaintiff. 
Hamilton  Wa/rd^  for  the  defendant. 
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Mart  Blackham 

vs. 
Walter  Q.  Greshah  and  others.     In  EQunr. 

Letter  carrier  routes  within  cities  are  post  routes,  within  the  meaning  of 
§  8,982  of  the  Revised  Statutes,  and  the  carrying  of  letters  on  such  routes,  as 
a  business,  by  private  persons,  is  unlawful 

(Before  Wallace,  J.,  Southern  District  of  New  York,  June  4th,  1888.) 

Wallace,  J.  The  plaintiff  has  moved  for  a  preliminaiy 
'injanction  in  her  snit  brought  to  restrain  the  defendants 
from  proceeding  to  make  searches  and  seizures  under  sections 
4,026  and  3,990  of  the  Kevised  Statutes  of  the  United  States. 
These  sections  authorize  the  Postmaster-Greneral  to  empower 
any  special  agent,  or  other  officer  of  his  department,  to  make 
searches  for  mailable  matter  transported  in  violation  of  law, 
not  being  in  a  dwelling-house,  and  authorize  any  special  agent, 
collector,  or  other  customs  officer,  or  United  States  marshal  or 
his  deputy,  to  seize  all  letters  and  bags,  packets,  or  parcels, 
containing  letters  which  are  being  carried  contrary  to  law,  on 
board  any  vessel,  or  on  any  post  route,  and  convey  the  same 
to  the  nearest  post-office,  or,  under  the  direction  of  the  Post- 
master-General or  Secretary  of  the  Treasury,  to  detain  them 
until  two  months  after  the' final  determination  of  all  suits  and 
proceedings  which  may,  at  any  time  within  six  months  after 
such  seizure,  be  brought  against  any  person  for  sending  or 
carrying  such  letters. 

The  plaintiff  is  the  proprietor  of  Boyd's  City  Dispatch, 
and  employs  about  fifty  carriers,  who  make  collections  and 
deliveries  daily,  of  letters,  in  the  city  of  New  York,  for  the 
different  persons  who  employ  the  plaintiff  for  the  carrying 
and  delivery  of  letters.  These  carriers  make  regular  trips, 
and  at  stated  periods,  over  the  letter  carrier  routes  in  New 
York  city,  established  by  the  Postmaster-General.    The  plainly 
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iff  sells  stamps  to  her  customers,  which  the  latter  aflSx  to  their 
letters,  and  thereupon  the  letters  are  coDected  and  delivered 
in  substantially  the  same  manner  as  the  regular  mailable  mat- 
ter of  the  Post-Office  Department.  The  searches  and  seizures 
which  are  apprehended  by  the  plaintiff,  and  which  she  seeks 
to  enjoin,  relate  to  the  letters  thus  conveyed  by  the  plaintiff, 
the  defendants  being  the  Postmaster-General  and  other  offi- 
cers acting,  or  authorized  to  act,  under  the  sections  referred" 
to. 

It  is  contended  for  the  plaintiff,  that  her  business  is  law- 
ful, and  that  she  does  not  transport  mailable  matter  in  viola- 
tion of  law,  because  letter  carrier  routes  within  cities  are  not 
post  routes,  within  the  meaning  of  the  statutes  of  the  United 
States,  The  case  turns,  as  to  this  contention,  upon  the  mean- 
ing of  section  3,982  of  the  Revised  Statutes  of  the  United 
States,  which  enacts  as  follows :  ''  No  person  shall  establish 
any  private  express  for  the  conveyance  of  letters  or  packets, 
or  in  any  manner  cause  or  ^provide  for  the  conveyance  of  the 
same  by  regular  trips,  or  at  stated  periods,  over  any  post  route 
which  is  or  may  be  established  by  law,  or  from  any  city,  town 
or  place,  to  any  other  city,  town  or  place,  between  which  the 
mail  is  regularly  carried."  This  enactment  is  a  reproduction, 
in  the  general  revision  of  the  statutes,  of  section  228  of  the 
Act  of  June  8th,  1872,  (17  U.  S.  Stat,  at  Large,  311.) 

A  brief  reference  to  pre-existing  legislation  denotes,  quite 
unmistakably,  that  letter  carrier  routes  were  post  routes,  with- 
in the  contemplation  of  that  section.  By  the  Act  of  March 
3d,  1851,  §  10,  (9  U.  S.  Stat,  at  Large,  591,)  the  Postmaster- 
General  was  empowered  to  establish  post  routes  within  cities 
and  towns,  for  the  receiving,  conveying  and  delivering  of  let- 
ters by  carriers  to  be  appointed  by  him.  By  the  Act  of 
March  2d,  1861,  §  4,  (12  U.  8.  Stat,  at  Large,  205,)  it  was  de- 
clared, that  the  provisions  of  section  3  of  the  Act  of  March 
2d,  1827,  (4  0.  S.  Stat,  at  Large,  238,)  should  be  applicable  to 
all  post  routes  which  had  been  or  should  thereafter  be  estab- 
lished by  the  Postmaster-General,  xmder  section  10  of  the  Act 
of  March  3d,  1851 ;  and,  the  effect  of  this  enactment  was  to 


856  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Blackham  v.  Gresbam. 

prohibit  the  setting  up  of  any  foot  or  horse  post  for  the  con- 
veyance of  letters  and  packets  upon  any  post  route  which 
theretofore  had  been,  or  might  thereafter  be,  established  by 
the  Postmaster-General,  within  cities  or  towns,  for  the  receiv- 
ing, conveying  and.  delivering  of  letters  by  carriers.  No 
clearer  recognition  of  such  letter  carrier  routes  as  post  routes 
could  be  manifested  than  is  shown  by  these  enactments  of 
1851  and  1861;  and,  in  view  of  this  legislation,  the  decision 
in  United  States  v.  KocherBperger^  (9  American  Load  Regis- 
ter^ 145,)  rendered  in  1860,  to  the  effect  that  post  routes  and 
post  roads  were  not  synonymous  terms,  does  not  touch  the 
question  now  presented.  The  point  in  that  case  was,  whether 
letter  carrier  routes  were  "  post  roads,"  and  it  was  held  that, 
under  the  postal  laws,  "  post  routes  "  and  "  post  roads "  had 
distinct  meanings,  post  routes  being  the  appointed  course  or 
prescribed  line  of  mail  transportation,  and  post  roads  the  high- 
ways or  public  passages  employed  for  that  purpose.  Un- 
doubtedly, the  letter  carrier  routes,  in  cities  were  not  "  post 
roads  "  until  they  were  declared  to  be  so  by  section  205  of  the 
Act  of  March  3d,  1872,  (17  U.  8.  Stat,  at  Large^  309,)  but 
they  were  "post  routes,"  because  they  were  recognized  as 
such  by  the  Acts  of  March  3d,  1851,  and  March  2d,  1861. 
The  Act  of  March  3d,  1872,  was  a  comprehensive  revision  of 
the  pre-existing  postal  laws,  and  section  228  was  particularly 
addressed  to  enlarging  the  provisions  of  section  9  of  the  Act 
of  March  3d,  1845,  (5  U.  S.  Stat,  at  Large^  736,)  which  pro- 
hibited private  expresses  for  the  conveyance  of  letters  or 
packets  between  cities,  towns,  or  other  places  between  which 
the  mail  was  regularly  transported.  As  enlarged,  the  prohi- 
bition was  made  to  extend  to  the  conveyance  of  letters  and 
packets,  by  such  private  expresses,  over  any  post  route  estab- 
lished by  law.  Unless  the  term  "  post  route  "  was  intended 
explicitly  to  refer  to  routes  within  cities  and  towns,  the  change 
was  superfluous  and  meaningless;  because,  all  other  post 
routes  were  necessarily  embraced  within  the  scope  of  the 
prohibition  of  the  Act  of  1845.  If  there  are  other  post 
routes  within  cities  than   letter  carrier  routes,  they  are  in- 
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eluded ;  but,  letter  carrier  routes  must  be  deemed  included, 
because  they  had  been  recognized  as  post  routes  ever  since 
the  Act  of  March  3d,  1851.  Not  only  is  the  establishing  of 
a  private  express  for  the  transmission  of  mail  matter  within  a 
city  where  letter  carrier  routes  have  been  established,  an  of- 
fence, within  the  language  of  the  existing  law,  but  such  a 
scheme  so  clearly  contravenes  the  policy  of  the  postal  laws, 
that  it  would  be  a  matter  of  surprise  if  Congress  had  inten- 
tionally tolerated  such  a  competition  with  the  business  of  the 
Government.  As  pointed  out  by  the  Attorney-General  of  the 
United  States,  in  1858,  (9  Opinions^  161,)  the  business  of  car- 
rying letters  and  other  mail  matter  belongs  exclusively  to  the 
Government ;  and,  in  cities  and  the  large  towns,  letter  car- 
riers are  as  much  part  of  the  system  as  the  transportation  of 
the  mails  from  one  office  to  another.  If  private  agencies  can 
be  established,  the  income  of  the  Government  may  be  so  re- 
duced that  economy  might  demand  a  discontinuance  of  the 
system ;  and  thus  the  business  which  it  is  the  right  and  duty 
of  the  Government  to  conduct  for  the  interest  of  all,  and  on 
such  terms  that  all  may  avail  themselves  of  it  with  advantage, 
may  be  handed  over  to  individuals  or  corporations  who  will 
conduct  it  with  the  sole  view  of  making  money,  and  who  may 
find  it  for  their  profit  to  exclude  localities  or  classes  from  the 
benefit  of  the  service. 

It  has  also  been  insisted  for  the  plaintiff,  that  the  statutes 
which  authorize  the  searches  and  seizures  apprehended  by  her 
are  unconstitutional.  It  is  hardly  to  be  expected  that  a  Court 
of  Equity,  which  requires  suitors  to  present  themselves  with 
clean  hands,  will  lend  its  aid  to  protect  the  plaintiff  in  the 
prosecution  of  a  criminal  undertaking,  or  will  be  zealous,  upon 
a  motion  for  a  preliminary  injunction,  to  attempt  the  grave 
and  delicate  responsibilily  of  pronouncing  these  statutes  void, 
which  have  twice  been  approved  by  Congress.  Provisions 
for  searches  and  seizures  to  enforce  revenue  laws  have  long 
been  familiar  to  the  legislation  of  Congress ;  and,  as  Judge 
Cooley  remarks,  {Constitutional  Limitations^  304,  notey)  ^'the 
Federal  decisions  go  very  far  to  establish  the  doctrine,  that. 
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in  matters  of  revenue,  the  regulations  Congress  sees  fit  to 
establish,  however  unreasonable  thej  may  seem,  must  pre- 
vaU.'^ 

The  motion  is  denied. 

Sutherland  Tenneyy  for  the  plaintiff. 

JEHhu  Rooty  {District  Attorney^)  and  John  Clarke  {Assist- 
ant  District  Attorney^)  for  the  defendants. 


Horace  Austin  and  others 


vs. 


The  Rutland  Railroad  Company,  The  Central  Vermont 
Railroad  Company  and  Luther  C.  Dodge.    In  Equtty. 

There  is  nothing  in  the  General  Statutes  of  Vermont,  221,  §  26  ;  Rer.  Laws, 
§  8,371,  which  deprives  of  his  land  a  person  whose  land  has  been  entered 
upon  and  taken  by  a  railroad  company  withont  his  being  paid  for  it,  and  re- 
stricts him  to  a  right  to  recover  damages  for  its  taking. 

If  that  were  the  effect  of  the  statute,  it  would  be  contrary  to  Chap.  1,  Art  2,  of 
the  Constitution  of  Vermont 

A  person  whose  land  has  been  so  taken  without  its  being  paid  for,  may  have  a 
remedy  in  equity,  in  this  Court,  if  a  partition  is  necessary. 

The  mode  of  dealing  with  the  interests  in  land,  of  minors  who  are  not  before 
the  Court,  explained. 

The  rights  of  riparian  proprietors  in  respect  to  erecting  docks  in  Lake  Cham- 
plain  under  the  Vermont  statute,  {Rev,  Lam,  aees.  1,910,  1,920,)  explained. 

(Before  Wbkklkr,  J.,  Vermont,  June  19tb,  1888.) 

Wheeler,  J.  This  bill  is  brought  for  a  partition  of  water 
lot  No.  10  in  the  city  of  Burlington,  which  is  ten  rods  long 
and  two  rods  wide  of  water  front  on  Lake  Champlain,  and  of 
a  dock  extending  therefrom  into  the  water  of  the  lake.    Nelly 
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Austin  had  an  estate  for  life  in  an  undivided  half  of  this  lot, 
with  remainder  to  her  heirs.  The  rights  of  the  several  own- 
ers have  been  adjudicated  at  law.  {Atistin  v.  RuUand  JS.  JS. 
Co.,  45  Fj5.,  215.)  The  legislature  of  the  State  provided,  that 
any  person  owning  lands  adjoining  the  lake  might  erect  any 
wharf  or  storehouse  and  extend  the  same  from  the  land 
of  such  person,  in  a  direct  course,  into  the  lake,  between  the 
lands  of  such  person  and  the  channel  of  the  lake,  but  not  far 
enough  to  impede  ordinary  navigation  in  passing  up  and 
down  the  same ;  and  that  persons  erecting  such  wharves  or 
storehouses,  their  heirs  or  assigns,  should  have  the  exclusive 
right  to  the  use,  benefit  and  control  of  them  forever,  {fien. 
Siat.,  44:7,  §§  5,  6,  7 ;  Rei).  Laws,  sees.  1919,  1920.)  The 
Champlain  and  Connecticut  River  Railroad  Company,  after- 
wards called  the  Rutland  and  Burlington  Railroad  Company, 
and  to  whose  rights  the  Rutland  Railroad  Company  has  suc- 
ceeded, acquired  the  right  to  the  other  xmdivided  half  of  this 
lot  and  the  life  estate  of  Nelly  Austin  in  this,  by  virtue  of  its 
charter,  and  entered  upon  it  and  laid  tracks  across  it,  and  filled 
into  the  waters  of  the  lake  in  front  of  it,  and  occupied  the 
whole  for  the  purpose  of  operating*  its  railroad.  By  contract 
with  the  railroad  company  the  dock  in  front  of  it  was  erected, 
extending  in  front  of  other  lands  of  the  company,  and  is  now 
held  by  the  defendant  Dodge.  The  Central  Vermont  Rail- 
road Company  is  the  lessee  of  the  railroad  and  operates  it. 
Nelly  Austin  died  in  1870 ;  the  orators  are  her  heirs,  and  one 
of  them  is  the  administrator  of  the  estate  of  a  deceased  heir, 
whose  heirs  are  minors  and  reside  in  Pennsylvania  and  are 
not  otherwise  made  parties.  No  measures  have  ever  been 
taken  by  either  railroad  company  to  acquire  the  right  to  this 
remainder.  The  statutes  of  the  State  provided,  that,  in  every 
case  where  a  railroad  company  had  entered  upon  and  taken 
possession  of  land  for  the  construction  and  accommodation  of 
its  railroad,  and  had  not  paid  the  owner  therefor,  nor  within 
two  years  after  such  entry  had  the  damages  appraised  by 
commissioners,  and  an  award  made  and  delivered,  the  ordina- 
ry Courts  of  law  should  have  jurisdiction  thereof,  and  that  a 
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jostification  under  the  Act  of  incorporation  should  not  bar 
the  suit.  {Gen.  Stat.,  221,  §  26;  Reo.  Laws,  sec.  3371.) 
Under  this  statute  it  was  held  that  the  orators  could  not  main- 
tain ejectment  until  after  two  years  from  the  time  when  their 
right  accrued.  {Atutin  v.  Ru&and  R.  R.  Co,,  45  Vt.,  216.) 
It  is  now  claimed,  on  behalf  of  the  defendants,  that,  under  this 
statute,  the  orators  are  not  entitled  to  the  possession  of  the 
property,  but  have  only  a  right  to  recover  damages  for  its 
taking,  and  that,  therefore,  this  proceeding  cannot  be  main- 
tained ;  that  there  is  a  fatal  defect  of  parties,  because  the  heirs 
of  the  deceased  heir  of  Nelly  Austin  are  not  personally  made 
parties ;  and  that  the  orators  have  not  any  right  whatever  to 
the  dock.  Much  reliance  is  placed  upon  the  case  of  Austin 
V.  Rutland  R.  R.  Co.,  (46  Vt.,  216,)  for  support  to  these 
claims  in  respect  to  the  right  to  the  property.  Some  of  the 
remarks  of  the  learned  judge  who  delivered  the  opinion  of  the 
Court,  considered  abstractly,  do  give  them  countenance ;  but, 
when  considered  with  reference  to  the  precise  question,  and 
state  of  the  property,  about  which  they  were  made,  they  are 
consistent  with  other  views  and  not  determinative  of  the  quee- 
tions  now  presented.  The  question  whether  the  ejectment 
could  be  maintained  within  the  two  years  was  a  controlling 
one  there,  and,  when  that  was  decided  in  the  negative,  the 
ease  was  disposed  of.  Most  of  the  remarks  about  the  right  to 
the  dock  had  reference  to  the  rights  of  the  ancestor  of  Nelly 
Austin,  who  died  before  the  statute  giving  the  right  to  wharf 
was  passed.  The  cases  referred  to  under  that  head  arose  in 
the  absence  of  such  legislation. 

If  this  statute  in  relation  to  the  rights  of  owners  whose 
property  has  been  taken  without  payment,  for  railroads,  was, 
in  a  case  like  this,  to  be  construed  as  leaving  to  the  owner  a 
mere  right  to  recover  damages,  it  would  be  clearly  contrary  :to 
the  Constitution  of  the  State.  The  right  to  take  private  prop- 
erty for  a  railroad  can,  of  course,  be  justified  because  only 
that  it  is  taken  for  public  use.  The  Constitution  of  this  State 
provides  that,  "  when  any  person's  property  is  taken  for  the 
use  of  the  public,  the  owner  ought  to  receive  an  equivalent  in 
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money."  {Chap.  1,  Art.  2.)  A  right  to  recover  money  is  not 
money.  The  owner  would  have  the  right  to  recover  damages 
for  taking  the  property,  without  recourse  to  the  Constitution. 
This  part  of  the  Constitution  was  not  made  in  vain;  but 
seems  to  have  been  a  guaranty,  beyond  the  power  of  the  leg- 
islature, that  the  owner  should  have  the  right,  even  against 
the  public,  to  have  his  property  or  its  value  in  money  for  it. 
The  provision  in  the  statute,  that,  after  the  time  limited,  the 
ordinary  Courts  of  law  should  have  jurisdiction,  and  that  the 
charter  should  not  be  a  bar,  seems  to  take  away  the  protection 
from  suit  which  an  appraisal  and  offer  of  payment  of  damages 
would  give,  and  to  leave  the  railroad  company  and  those 
claiming  xmder  it  liable  to  suit  as  wrong-doers.  The  cases 
cited  to  the  contrary  are  where  the  entry  was  made  and  the 
road  built  with  the  consent  of  the  owner  bringing  suit.  {Mc- 
Aulay  V.  Western  Vt  B.  R.  Co.,  33  Vt,  311;  Knapp  v. 
McAuUy,  89  Yt.,  275  ;  Troy  &  Boston  B.  B.  Co.  v.  Potter, 
4:2  Vt.y  265.)  This  entry  and  continuance  in  possession  was 
wholly  without  the  consent  of  these  owners. 

It  is  argued,  however,  that  this  suit  in  equity  cannot  be 
maintained  in  this  Court,  because  the  remedy,  if  any,  is  at 
law.  The  expression,  "  ordinary  Courts  of  law,"  in  the  statute, 
does  not  appear  to  mean  Courts  only  where  legal,  as  distin- 
guished from  equitable,  remedies  are  administered ;  but  seems 
to  include  Courts  of  Equity,  which  are,  in  a  general  sense. 
Courts  of  law,  when  the  owner  needs  or  is  entitled  to  equita- 
ble relief.  This  view  is  not  much  controverted  in  behalf  of 
the  defendants,  but  it  is  contended  that  there  is  no  ground 
here  for  equitable  relief.  The  remedy  by  writ  of  partition  at 
common  law  was  very  limited.  {Co.  lAtt.,  167a.)  Conse- 
quently, Courts  of  Equity,  in  very  early  times,  took  jurisdic- 
tion, and  have  always  maintained  it.  (1  Story^a  Eq.,  Tit.  Par- 
tition ;  Miller  v.  Warmington^  1  Jac.  <&  TT.,  464 ;  £cm^I  of 
Clarendon  v.  Hornby,  1  P.  Wms.,  446 ;  Gay  v.  Parpart,  106 
U.  S:,  679.)  The  statutes  of  the  State  make  ample  provision 
for  partition,  but  the  proceedings  are  sessions  proceedings, 
which  can  only  be  carried  on  in  the  State  Courts,  and  not 
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civil  suite  at  oommon  law,  of  which  this  Court  has  concurrent 
jurisdiction  with  the  State  Courts.  {Rev.  Stat.,  sec.  629.) 
If  this  Court  has  jurisdiction  of  partition  at  law  at  all,  it  is 
only  of  the  writ  of  partition  at  common  law,  upon  which 
nothing  could  be  done  but  to  divide  the  lands,  without  power 
to  assign  to  one  and  decree  or  adjudge  compensation  to  anoth- 
er. (LUt.j  sect.  248 ;  Nat.  Brev.,  19.)  In  this  case,  accord- 
ing to  the  claim  of  the  defendants,  such  power  may  be  very 
necessary,  and  relief  which  can  only  be  had  in  equity  be  very 
appropriate.  The  orators,  being  non-residents,  had  the  right 
to  come  into  this  Court  and  institute  such  proceedings  as  this 
Court  has  jurisdiction  of,  appropriate  to  their  case,  which  is  a 
suit  in  equity. 

The  jurisdiction  in  equity  depends  upon  the  power  to  de- 
cree conveyances  largely,  and  the  parties  who  may  be  required 
to  make  conveyances  should  all  be  before  the  Court.  {Gat/  v. 
Pa7^artj  106  U.  /&,  679.)  When  they  are  infants  or  under 
other  disability,  and  cannot  be,  the  partition  proceeds,  but  in 
such  manner  as  to  save  their  rights  until  their  arrival  at  full 
age  or  the  removal  of  the  disability.  (1  Story^s  £qj  Parti- 
tion.)  By  the  statutes  of  the  State,  administrators  may  be  au- 
thorized to  sell  lands  of  their  intestates  belonging  to  heirs  re- 
siding oat  of  the  State,  the  proceeds  to  be  assigned  to  those 
entitled  to  the  lands.  {Bev.  ZawSj  sees.  2,170, 2,171 .)  Should 
such  authorization  be  produced,  there  would  be  nothing  in  the 
way  of  a  decree  assigning  the  whole  to  the  defendants  requir- 
ing conveyances,  on  making  payment.  Should  it  not  be,  the 
partition  can  proceed  as  to  others,  saving  the  rights  of  these 
minors  until  full  age. 

The  land  is  not  partible  without  disproportionate  injury  to 
the  defendants,  and  should  be  all  assigned  to  them,  on  making 
just  compensation  to  the  orators.  It  has,  apparently,  been 
made  indivisible  by  the  erections  and  constructions  of  the  de- 
fendants, with  which  the  orators,  and  their  ancestors  from 
whom  they  derive  title,  have  had  nothing  to  do.  The  ofcitors 
cannot  have  their  full  rights  under  the  Constitution  unless 
payment  is  actually  made  before  assignment  and  conveyance. 
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They  will  be  entitled  to  have  the  land,  as  it  wonld  be  withont 
what  the  defendants  have  placed  npon  it,  divided,  and  to  be 
put  in  possession  of  their  share,  nnless  such  payment  is  made 
within  some  reasonable  time  to  be  fixed. 

The  State  and  the  riparian  owner  together  had,  certainly, 
the  right  to  erect  wharves  on  his  front  of  navigable  water,  at 
least  to  any  extent  that  wonld  not  interfere  with  the  public 
nse  of  the  waters.  {Martin  v.  Wadddlj  16  Petj  367 ;  Ben 
V.  Jersey  Oompcmy^  15  Eow.^  426;  Yates  v.  Milwaukee^  10 
Waa.j  497;  RaUway  Co.  v.  Benwick,  102  U.  xS.,  180.)  The 
act  of  the  State  legislature,  in  passing  the  statute  giving  the 
riparian  proprietors  the  right  to  build  and  own  docks  or 
wharves,  {Rev.  Lcms^  sees.  1,919,  1,920,)  was  a  grant  of  such 
rights  in  that  direction  as  the  State  had,  and  after  that  the 
riparian  owners  were  vested  with  the  full  right  to  make  such 
erections  in  the  waters  of  the  lake  and  own  them.  {Crocker 
V.  Nev)  Tork^  ante^p.  197.)  This  right  was  appurtenant  to 
this  land,  and,  when  the  railroad  company  entered,  they  en- 
tered upon  this  right  to  this  common  land,  and,  when  the 
wharf  in  front  of  this  common  land  was  built,  under  the  Rut- 
land Railroad  Company,  it  was  built  upon  the  right  acquired 
of  Nelly  Austin,  one  of  the  tenants  in  common,  as  well  as  upon 
the  rights  acquired  of  the  owners  of  the  other  half  of  the  land. 
When  the  estate  for  her  life  ceased,  her  share  passed  to  the 
orators  and  this  accretion  to  it  passed  with  it.  (  Washburn  v. 
Sproaty  16  Mass.^  449.)  They  are  tenants  in  common  with  the 
defendants,  of  so  much  of  the  wharf  as  is  in  front  of  this  land, 
as  a  part  of  the  estate  in  the  land.  They  may  not,  however, 
be  entitled  to  share  in  the  wharf  without  bearing,  in  some 
form,  a  just  share  of  the  expense  of  this  improvement.  (1 
Story's  Eq.,  §  656.) 

An  objection  is  taken  by  the  defendant  the  Central  Ver- 
mont Railroad  Company,  that  it  is  a  receiver  of  other  rail- 
roads and  a  lessee  of  this  by  leave  and  order  of  the  Court  by 
which  it  was  appointed,  and  accountable  there  for  its  doings 
under  the  lease,  and  not  elsewhere.  It  was  not,  however,  ap- 
pointed receiver  of  this  land,  nor  of  anything  in  controversy 
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in  this  suit,  and  this  objection  cannot  prevail.  According  to 
these  views,  there  most  be  a  decree  for  the  payment  to  the 
orators  of  the  value  of  their  interest  in  the  land  and  dock,  to 
be  ascertained  bj  commissioners,  upon  making  valid  convey- 
ances of  their  rights,  within  some  reasonable  time  to  be  fixed, 
and  for  a  partition  of  the  land  and  dock,  and  possession  of  their 
share,  in  case  of  failure  to  make  payment.  In  order  to  ascer- 
tain fully  the  rights  of  the  parties,  the  report  of  the  commis- 
sioners should  show  the  value  of  the  land  and  dock  in  front  of  it 
with  the  railroad  tracks  off  from  it ;  the  cost  of  that  part  of 
the  dock,  and  its  depreciation  to  the  time  of  the  accruing  of  the 
orators'  title;  the  value  of  the  lot,  with  its  right  to  erect  a 
wharf,  without  the  wharf  now  there ;  the  value  of  the  rents 
and  profits  since  the  accruing  of  the  orators'  title ;  and  a  just 
division  of  the  lot,  and  of  the  lot  and  dock,  in  case  payment 
be  not  made. 

An  interlocutory  decree  for  the  orators,  for  the  appoint- 
ment of  commissioners,  is  to  be  entered,  accordingly.  Torrey 
£.  Wales,  Samuel  M.  Pope,  and  Obadiah  J.  Walker,  are  ap- 
pointed commissioners. 

William  G.  Sha/vo  and  Edward  J,  Phdpa^  for  the  plaintifEs. 

Daniel  Roberts^  for  the  defendants. 


Joseph  Whtie 
The  E.  p.  Gleason  MANuyAcrtrBiNG  Company.    In  Equity. 

A  disdumer  cannot  be  used  to  make  a  patent  cover  what  ib  not  described  and 
claimed  as  a  part  of  the  inyention. 

(Before  Whselkr,  J.,  Southern  District  of  New  York,  June  aist,  188S.) 
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Whebleb,  J.  This  suit  is  brought  upon  re-issued  letters 
patent  No.  7,286,  granted  to  the  orator,  upon  the  surrender 
of  original  letters  No.  162,781,  dated  April  27th,  1875,  for  an 
improvement  in  globe-holders.  It  has  been  before  heard,  and 
upon  that  hearing  it  was  decided  that  the  patent  was  invalid 
for  want  of  novelty.  ( White  v.  OUason  M<mufacturing  Co.^ 
8  Fed,  Rep.,  917.)  Since  then  the  orator  has  filed  a  dis- 
daimer,  the  cause  has  been  opened,  and  the  disclaimer,  with 
some  other  proof,  received  in  evidence,  and  a  re-hearing  has 
been  had  upon  the  case  so  made  up. 

The  disclaimer  could  add  nothing  to  the  patent.  It  could 
take  away  from  what  was  described  as  the  invention  and 
claimed  as  such,  so  as  to  be  covered  by  the  grant  of  the  patent, 
but  it  had  no  office  to  make  the  patent  cover  anything,  how- 
ever clearly  shown  in  the  patent,  not  so  described  and  claimed 
as  a  part  of  the  invention.  The  patent  was  for  an  improve- 
ment in  globe-holders,  not  for  a  globe-holder  as  a  new  thing. 
The  improvement  consisted  in  elastic  arms  with  hooks  or 
catches  at  the  ends  for  receiving  and  holding  the  lower  edge 
of  the  globe.  The  patentee,  in  his  specification,  said :  ^^  My 
invention  consists  broadly  of  a  globe  or  gas-shade  holder  or 
support,  formed  with  spring  or  elastic  arms  terminating  in 
hooks  or  catches,  for  embracing  the  lower  edge  or  flange 
around  the  neck  or  lower  opening  of  the  globe  or  gas-shade." 
^^  These  arras  are  to  be  fastened  to  a  burner  in  any  suitable 
manner,  as  by  riveting  to  a  disk,"  ^'  having  a  central  aperture," 
^^  through  which  said  burner  passes."  There  were  two  claims ; 
the  first  was  for  a  globe-holder  having  such  arms,  and  the 
second  was  for  a  globe-holder  having  a  disk  or  centre  with  an 
aperture  for  the  burner,  and  such  arms.  It  is  obvious,  that 
the  patentee  did  not  think  he  had  invented  anything  but  these 
arms,  and  did  not  intend  to,  and  did  not  in  fact,  describe  and 
claim  anything  but  globe-holders  with  such  arms,  as  his.  He 
did  not  intend  to,  and  did  not  in  fact,  patent  any  centre.  The 
disclaimer  strikes  out  the  words  ^'  broadly,"  and  '^  in  any  suit- 
able manner  as,"  in  the  description,  and  the  word  *^  or "  in 
the  second  daim.    These  changes  make  both  the  description 
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and  claim  cover  the  disk  as  a  centre,  with  the  arms  riveted  to 
it,  as  a  part  of  the  invention.  Such  spring  arms  in  globe- 
holders  were  not  new,  if  disk  centres  were,  bnt  were  shown 
in  letters  patent  No.  90,287,  dated  May  18th,  1869,  and 
granted  to  Charles  M.  Mitchell,  for  an  improvement  in  lamp 
shade  holders,  and  in  globe-holders  made  according  to  that 
patent,  and  were  found  to  have  been  shown  in  the  defendant's 
exhibit  C  C,  in  the  former  decision,  although  that  finding  is 
now  somewhat  open  again,  upon  a  further  examination  of 
some  of  the  witnesses.  The  effect  of  the  disclaimer  is  to 
change  the  invention  covered  by  the  patent  from  the  arms  to 
the  centre.  If  the  arms  had  been  new  the  inventor  conld 
have  a  patent^  for  globe-holders  with  such  arms,  and  if  the 
centres  were  new  he  could  for  such  centres ;  but,  having  t&en 
a  patent  for  globe-holders  with  such  arms,  he  could  not,  by 
disclaimer,  change  it  to  a  patent  for  a  globe-holder  with  such 
centres,  although  the  centres  were  well  shown.  Such  changes 
appertain  to  re-issues  and  not  to  'disclaimers.  This  view 
renders  it  unnecessary  to  re-examine  the  question  as  to  ex- 
hibit C  C,  or  to  decide  whether  the  disk  centre  of  Mitchell's 
patent  and  globe-holder  is  a  full  anticipation  of  the  one  now 
claimed  in  this  patent. 

Let  there  again  be  a  decree  dismissing  the  bill  of  com- 
plaint, with  costs. 

M,  Daniel  ConnoU/y^  for  the  plaintifE. 

Joseph  (7.  ClayUm^  ior  the  defendant. 
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Ehile  Cobnelt 
FsEEMAN  D.  Mabokwald.    In  Equtty. 

The  validity  of  Ittttere  patent  granted  by  the  United  States  nnder  the  Acts  of 
July  4th,  1886,  (6  U.  8,  Stat,  at  Large,  117,)  March  8d,  1889,  (/(/.,  868,)  and 
March  2d,  1861,  (12  Id.,  246,)  does  not  all  depend  on  the  validity  of  a  prior 
patent  granted  for  the  same  invention  in  a  foreign  country,  although  its  dura- 
tion may. 

(Before  WnKSLsa,  J.,  Southern  District  of  New  York,  June  26th,  1888.) 

Wheeler,  J.  This  cause  has  now,  after  a  decree  for  the 
orator  estabKshing  the  validity  of  letters  patent  No.  83,910, 
dated  November  10th,  1868,  issued  to  Antonio  Bonnaz,  for 
an  improvement  in  sewing-machines  for  embroidery,  and 
pending  the  accounting,  been  heard  on  a  motion  of  the  de- 
fendant to  re-open  the  case  for  further  proofs. 

The  grounds  of  the  motion  are,  that  the  invention  was 
previously  patented  in  France ;  that,  in  litigation  there  be- 
tween the  orator,  who  now  owns  his  patent,  an*d  the  inventor, 
the  patent  there  was  adjudged  invalid,  on  allegations  and 
evidence  of  the  orator;  and  that  the  defendant  desires  an 
opportunity  to  put  that  judgment,  and  the  evidence  of  the 
orator  there,  on  which  it  was  obtained,  in  evidence  here. 

This  patent  was  granted  under  the  Acts  of  July  4th,  1836, 
(5  U.  S.  Stat  at  La/rge,  117,)  March  8d,  1839,  {Id.,  353,) 
and  March  2d,  1861,  (12  Id.,  246.)  The  vaUdity  of  the 
patent  in  this  country  does  not  at  all  depend  upon  the  validity 
of  the  patent  in  France,  although  its  duration  may,  which  is 
not  in  question  yet.  Under  section  8  of  the  Act  of  1836,  the 
inventor  was  not  entitled  to  a  patent  here  if  the  invention 
had  been  patented  in  a  foreign  country  more  than  six  months 
next  preceding  the  filing  of  the  application.  This  restriction 
was  removed  by  section  6  of  the  Act  of  1839,  provided  the  in- 
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yention  should  not  have  been  introdnced  into  public  and  com- 
mon use  in  the  United  States  prior  to  the  application ;  and  it 
was  enacted  that  the  patent  should  be  limited  to  14  years  from 
the  date  or  publication  of  the  foreign  patent ;  and,  by  section 
7  of  that  Act,  the  public  use,  to  defeat  a  patent,  was  required 
to  extend  two  years  before  the  application.  By  section  16  of 
the  Act  of  1861,  the  term  of  14  years  was  extended  to  17 
years,  and  extensions  were  prohibited.  Under  this  provision 
patents  for  inventions  patented  abroad  before  were  limited  to 
17  years  from  the  date  or  publication  of  the  foreign  patent. 
{De  Florez  v.  Raynolds,  17  Blatchf.  C.  C.  R.,  436.)  The 
public  use  in  France,  which  might  defeat  the  patent  there, 
would  have  no  effect  upon  the  validity  of  the  patent  here. 
The  law  here  did  not  make  the  invention  patentable  here 
because  it  had  been  patented  there,  nor  in  any  way  found  the 
patent  here  upon  the  patent  there.  The  inventor  could  ob- 
tain a  patent  here  by  proving  that  he  was  the  original  and 
first  inventor  in  this  country,  and  complying  with  the  laws  of 
this  country  in  making  his  application  for  it ;  and  foreign  use 
would  have  no  effect  upon  it  at  all,  and  a  prior  foreign  patent 
would  have  no  effect  but  to  limit  the  term  from  its  date.  The 
evidence  sought  would  be  irrelevant  to  any  issue  in  the  case, 
and  wholly  unavailing. 
Motion  denied. 

Benjamin  F.  Lee^  for  the  plaintiff. 

WiUia/m  A.  Courseny  for  the  defendant. 


Fbedebiok  W.  Musee  vs.  William  H.  Bobebtbon. 

A  complaint  in  a  suit  against  a  collector  of  costomB  to  recoyer  back  daties  paid 
under  protest,  and  alleged  to  hare  been  lUegaUy  exacted,  stated,  in  general 
terms,  the  amonnt  exacted,  the  amount  of  legal  duty,  and  the  payment  of  the 
excess  by  compulsion.    A  bill  of  particulars  was  annexed,  stating  the  clasoifi- 
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cation  of  the  goodi  and  the  other  particnlara  required  by  §  8,012  of  the  Re- 
yised  Statutes.  The  complaint  did  not  state  the  rate  of  duty  claimed  by  the 
plaintiff  to  be  applicable,  nor  the  rate  exacted  by  the  collector,  nor  the  classi- 
fication by  the  collector.  The  complaint  averred  the  filing  of  due  and  timely 
protests  in  writing,  setting  forth  distinctly  and  specifically  the  groonds  of 
objection  to  the  exaction  of  duty :  Held,  on  demurrer,  that  the  complaint 
stated  facts  snflScient  to  constitute  a  cause  of  action. 

A  complaint,  which  stated  that  the  plaintiff  paid  "  under  protest,"  but  did  not 
state  that  the  protest  was  in  writing  or  filed,  was,  on  demurrer,  held  suffi- 
cient, where  the  bill  of  particulars,  serred  with  the  complaint,  showed  that 
the  protests  must  haye  been  in  writing  and  duly  filed. 

A  complaint  stating  that  due  and  timely  protests,  in  writing,  were  filed,  is  suffi- 
cient as  to  that  point. 

(Before  Bbowk,  J.,  Southern  District  of  New  Tork,  July  9th,  1888.) 


Bbowk,  J.  That  part  of  the  complaint,  in  these  cases, 
^hich  sets  forth  the  illegal  exaction  of  duties,  is  in  general 
terms,  stating  the  amount  exacted,  the  amount  which  was  the 
legal  duty,  and  the  payment  to  the  defendant  of  the  excess, 
by  compulsion,  in  order  to  obtain  the  goods.  A  bill  of  par- 
ticulars is  annexed  to  the  complaint,  stating  the  classification 
of  the  goods  on  each  importation,  and  all  the  other  particular 
required  in  such  cases  by  §  3,012  of  the  Revised  Statutes. 
The  complaint  does  not,  however,  state  the  rate  of  duty 
claimed  by  the  plaintiff  to  be  applicable,  nor  the  rate  e2i:acted 
by  the  collector,  nor  the  classification  of  the  goods  by  the  col- 
lector. The  precise  point  of  the  controversy  does  not,  there- 
fore, appear  from  the  complaint.  The  demurrer  in  this  case, 
and  in  numerous  others  of  a  similar  character,  has  been  inter- 
posed  on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  with  the  object  of 
obtaining  in  future,  in  cases  of  this  kind,  if  the  Court  sustains 
the  demurrer,  a  more  intelligible  statement,  in  the  complaint, 
of  the  precise  point  in  controversy.  It  is  urged  that  this  is 
necessary  because,  in  the  long  time  which  often  elapses  before 
trial,  and  the  accumulation  of  thousands  of  such  cases,  it  often 
happens  that  there  is  no  record  or  paper,  in  the  District  At- 
torney's office,  showing  the  points  in  controversy,  and  no  per- 
Vol.  XXI.— 34 
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son  there,  or  at  the  custom  house,  able  to  give  needed  informa- 
tion to  prepare  for  trial. 

The  protest  and  appeal  which,  by  §§  2,931  and  3,011,  must 
precede  suits  of  this  character,  are  required  to  give  precisely 
the  information,  as  to  the  points  in  dispute,  which  the  learned 
District  Attorney  now  seeks  to  obtain.  If  the  contents  of  the 
protests  were  embodied  in  the  complaint,  nothing  more  could 
be  asked  for.  The  complaint  states  that  the  plaintiff  "  filed 
with  said  defendant  due  and  timely  protests,  in  writing,  upon 
each  entry  of  said  goods,  against  his  (the  defendant's)  decision 
exacting  such  duty,  setting  forth  distinctly  and  specifically 
the  grounds  of  objection  thereto."  By  demurring,  the  de- 
fendant admits  that  such  protests  were  filed.  As  these  pror 
tests  are  the  basis  of  the  Secretary's  examination  and  decision 
upon  the  appeal  to  him  before  suit,  and  to  enable  him  to  cor- 
rect any  error  without  suit,  the  Courts  are  very  strict  in  ex- 
acting a  careful  compliance  by  the  importer  with  the  require- 
ments of  §§2,931  and  3,011,  that  the  protest  shall  '<  state 
distinctly  and  specifically  the  grounds  of  objection"  to  the 
duties  exacted ;  and  no  suit  can  be  maintained  without  such  a 
previous  protest,  and  no  claim  can  be  heard .  that  is  not  dis- 
tinctly set  forth  in  it.  {Thomson  v.  Maxwell^  2  Blatchf,  C, 
C.  B.j  385,  391 ;  Duramd  v.  Lawrence^  Id.^  396 ;  Pierson  v. 
Lawrence^  Id.^  495,  499.)  This  protest,  moreover,  must  be 
served  on  the  collector  at  or  before  payment  of  the  duties,  and 
within  ten  days  after  liquidation  thereof,  and  appeal  must  be 
taken  within  thirty  days  therefrom,  and  suit  must  be  brought, 
if  at  all,  within  ninety  days  after  the  Secretary's  decision ;  so 
that,  not  only  has  the  defendant  precise  information  of  the 
points  in  controversy,  in  the  written  protest  filed  with  him, 
but  it  must  have  been  filed  within  so  recent  a  period  before  suit 
as  to  be  readily  accessible  to  him,  and  while  the  controversy 
itself  is  still  fresh  in  the  memory  of  all  the  officers  whose  de- 
cision is  brought  in  question  by  the  suit.  The  bill  of  particu- 
lars, moreover,  in  all  these  cases,  states  the  date  of  filing  these 
protests  as  well  as  the  date  of  the  appeal  to  the  Secretary. 
The  defendant  has  full  information,  therefore,  of  the  precise 
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points  in  controversy,  and,  so  far  as  he  is  concerned,  no  prac- 
tical good  would  be  accomplished  by  a  repetition  in  the  com- 
plaint of  the  details  stated  in  the  protests.  If  the  office  of  the 
District  Attorney  is  not  possessed  of  this  information  in  these 
or  prior  snits,  it  is  because  the  defendant  did  not  communi- 
cate to  his  attorney  the  information  which  he  possessed,  as  he 
might  easily  have  done,  and  as  is  ordinarily  practised  be- 
tween attorney  and  client.  The  present  regulation  of  the 
Secretary  of  the  Treasury,  requiring  such  communication  at 
the  time  issue  is  joined,  will,  if  observed,  supply  the  District 
Attorneys  with  such  information  in  the  future. 

The  only  question,  then,  is  whether  the  complaints,  all  of 
which  are,  in  substance,  as  above  stated,  contain  what  is  tech- 
nically a  sufficient  statement  of  a  cause  of  action.  The  suffi- 
ciency of  the  pleadings  is  to  be  determined  by  the  New  York 
Code  of  Civil  Procedure.  This  requires  a  ^'  plain  and  condse 
statement  of  the  facts  constituting  each  cause  of  action." 
(§  481.)  But,  the  rule  of  pleading  at  common  law  was  the 
same,  viz.,  that  facts,  not  mere  conclusions  of  law,  were  to  be 
stated.  (1  Chit.  PL,  214 ;  AUen  v.  Pait^son,  7  N.  Z".,  476.) 
The  facts  essential  to  be  pleaded  are,  however,  the  ultimate 
facts  constituting  the  cause  of  action;  not  those  other  sub- 
sidiary matters  of  fact  or  law  which  go  to  make  up  the  ulti- 
mate facts,  and  are  mere  evidences  of  the  latter.  There  is 
often  considerable  doubt,  whether  certain  facts  shaUbe  taken 
to  be  essential  parts  of  the  very  cause  of  action  itself,  or  only 
evidence  of  it.  To  resolve  this  doubt,  recourse  is  often  had 
to  the  former  rules  of  pleading,  which,  by  their  approved 
forms,  show  what  are  regarded  as  the  ultimate  facts  constitut- 
ing the  cause  of  action.  On  this  demurrer  it  was  claimed  that 
the  complaint  does  not  state  facts,  but  only  conclusions  of  law. 
This,  clearly,  is  not  accurate.  The  complaint  in  the  Muser 
case,  which  is  a  sample  of  most  of  thS  fifteen  cases,  states  that 
the  true  duty,  by  law,  on  the  goods  imported,  was  $2,483  25 ; 
that  the  collector  exacted,  as  duties,  $3,049,  which  the  plaint- 
iff was  compelled  to  pay  to  get  his  goods,  being  $565  75  in 
excess  of  the  legal  duty,  which  excess  he  now  seeks  to  re- 
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cover.  The  statement  of  the  amount  exacted  and  paid  is  cer- 
tainly a  statement  of  pure  fact ;  the  only  qaestion  that  can  be 
made  is,  whether  the  statement  that,  "  by  law,  the  true  duty 
on  said  goods  was  $2,483  25,"  is  a  statement  of  a  conclusion  of 
law  merely,  or  a  statement  of  fact.  In  my  opinion,  it  should 
be  considered  as  a  statement  of  one  of  the  ultimate  facts  in 
the  case,  as  distinguished  from  the  mere  evidences  of  such 
fact.  What  the  true  duty  is  depends  on  a  great  variety  of 
circumstances.  There  is  no  dispute  about  the  letter  of  the 
law,  but  upon  the  application  of  different  sections  of  the  law ; 
and  this  may  depend  upon  many  circumstances  to  be  given  in 
evidence ;  such  as  the  kind  of  goods,  their  quality,  fineness, 
weight,  mode  of  manufacture,  component  materials,  the  rela- 
tive proportions  or  value  of  different  component  materials, 
their  commercial  designation,  and  numerous  other  circum- 
stances which  may  be  involved  in  the  determination  of  the 
true  duty.  If  the  '^  true  amoxmt  of  duty  "  is  not  an  ultimate 
fact  to  be  ascertained,  then  every  circumstance  about  the 
goods,  which  may  affect  the  rate  of  duty,  and  upon  which  the 
determination  of  the  duty  depends,  must  be  deemed  the  ulti- 
mate facts  necessary  to  be  pleaded ;  and  the  result  would  be  a 
requirement  to  plead  a  minute  description  of  the  goods,  in  all 
particulars  which  might  affect  the  rate  of  duty.  No  such 
pleading  has  ever,  heretofore,  been  required  or  practised.  To 
require  that  would  be  to  require,  as  it  seems  to  me,  mere  evi- 
dence of  the  one  ultimate  fact  which  constitutes  the  cause  of 
action. 

On  the  rule  contended  for,  it  would  not  be  suflScient  to 
designate  the  goods  even  by  their  statutory  classification,  or 
allege  that  they  were  dutiable  at  a  certain  rate;  since  this 
classification,  or  rate,  is  often  the  only  subject  of  controversy, 
and  depends  on  various  other  circumstances  of  fact  and  prin- 
ciples of  law.  In  the  Muser  case,  the  goods  are  designated  as 
'^  thread  laces,"  a  statutory  classification ;  but,  suppose  they 
are  in  fact  black  silk  laces,  and,  except  in  color  and  material, 
are  precisely  the  same  as  white  linen  thread  laces,  and  are 
dealt  in  by  the  name  of  thread  laces,  or  black  thread  lace, 
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while  the  statute  impofles  a  higher  duty  on  silk  laces,  or  other 
manufactures  of  silk.  The  question  of  the  proper  classifica- 
tion would  then  involve  the  law  of  commercial  designation 
and  statutory  construction,  as  well,  probably,  as  numerous  con- 
troverted matters  of  fact.  (See  Smith  v.  Fields  105  U.  /S., 
52.)  But,  no  one  would,  I  think,  contend  that  all  these  de- 
tails should  be  pleaded ;  or  that  a  simple  statement,  as  one  of 
the  ultimate  facts  in  the  case,  that  the  goods  were  ^^  thread 
laces,"  was  not  a  statement  of  fact,  but  a  conclusion  of  law. 
So,  when  the  rate  of  duty  is  affected  by  the  number  of  threads 
to  the  square  inch,  or  the  weight,  surely,  these  need  not  be 
pleaded. 

In  general,  I  think,  it  may  be  said,  that  a  statement  is  not 
to  be  deemed  any  the  less  a  statement  of  fact  because  its 
ascertainment  may  depend  upon  some  principles  of  law  ap- 
plicable to  various  other  facts  and  circumstances.  Thus,  a 
plea  of  payment  is  a  plea  of  fact,  of  the  simplest  form ;  yet 
it  may  involve  very  nice  questions  of  law  and  fact,  arising 
from  the  legal  rules  concerning  the  application  of  payments, 
upon  the  particular  circumstances  of  fact  that  may  be  proved 
in  the  case.  So,  a  statement  that  A.  sold  and  delivered  goods 
to  B.,  is  plainly  a  statement  of  fact  for  the  purpose  of  plead- 
ing, although,  on  the  trial,  the  issue  turn  out  to  be  one  of 
law,  whether,  under  the  particular  facts  proved,  the  trans- 
action was  a  sale,  or  a  mortgage,  or  a  bailment,  or  a  loan. 

The  chief  ultimate  facts  which,  in  this  class  of  cases,  con- 
stitute the  cause  of  action,  are,  that  the  true,  or  legal,  or  law- 
ful duty — ^it  is  immaterial  in  which  form  stated — was  a  certain 
sum,  and  that  the  collector  exacted  a  certain  larger  sum ;  or, 
in  a  single  phrase, 'that  the  collector,  on  a  certain  importation, 
exacted  a  certain  sum  of  money  in  excess  of  the  legal  duty. 
How  that  legal  duty  is  arrived  at,  i.e.^  the  methods  and  rules 
of  law  and  various  circumstances  of  fact  by  which  that  legal 
duty  is  ascertained  and  determined,  are  all  subordinate  ques- 
tions, and  are  evidence  only  leading  to  the  one  ultimate  fact, 
of  the  illegal  exaction  of  a  given  sum  of  xnoney. 
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This  view  is  sustained  by  the  form  of  action  sanctioned 
by  long  usage  in  such  cases.  At  common  law,  and  under  the 
statutes  of  this  country,  it  has  long  been  held,  that  an  ordinary 
count  in  indebitatus  assttrnpsit,  for  money  had  and  received, 
is  an  appropriate  form  of  a  declaration  to  recover  back  an 
excess  of  duties  exacted  on  the  importation  of  goods.  {Oiti/ 
of  Philadelphia  v.  Collector,  5  WaU.,  720, 731 ;  Staie  Tonnage 
Tax  Casesy  12  Wall.,  204,  209 ;  EJUott  v.  Swartwout,  10  Pet., 
137;  2  OreenL  Ev.,  §  121.)  The  exaction  of  money,  beyond 
the  legal  rate,  whether  for  duties,  tolls  or  taxes,  is  the  one 
ultimate  fact  which,  in  law,  constitutes  the  receipt  of  the 
money  to  the  use  of  the  person  illegally  compelled  to  pay  it. 
All  the  other  facts  and  circumstances  of  the  case,  and  any 
principles  of  law  applicable  to  them,  and  determining  their 
effect  or  construction,  are  only  subsidiary,  and  evidence  of  the 
one  ultimate  fact  to  be  proved,  viz.,  the  unauthorized  exaction 
of  a  certain  sum  of  money. 

Under  the  Code,  the  Court  of  Appeals  has  repeatedly  held 
that  the  common  count,  in  indebitatus  assumpsit,  for  goods 
sold  and  delivered,  or  for  money  had  and  received,  is  sufficient 
now,  as  formerly.  {Allen  v.  PaMerson,  7  iT.  T.,  476 ;  Moffet  v. 
SaoJceU,  18  N.  Z.,  522, 525 ;  Hosley  v.  Black,  28  If.  T.,  438, 
443;  Farr(m  v.  Sherwood,  UN.  Y.,  227;  Hurst  v.  Litch- 
field, 39  N.  Y.,  877,  380 ;  Adams  v.  HoOey,  12  Eow.  Pr., 
326,  327,  329 ;  Cudlipp  v.  Whirls,  4  Buer,  610.)  In  the 
case  of  PlaU  v.  Stout,  (14  Abb.,  178,)  the  General  Term  of  the 
Supreme  Court  in  this  district,  in  a  suit  to  recover  fees  illegally 
detained  by  the  defendant  as  pretended  chamberlain,  held, 
upon  demurrer  to  the  complaint,  which  was  in  form  substan- 
tially identical  with  the  present,  in  stating  that  the  defendant 
wrongfully  and  unlawfully  usurped  the  functions  of  the  office 
of  chamberlain  and  received  the  fees  thereof,  that  those  were 
statements  of  fact,  and  that  the  complaint  was  sufficient.  To 
the  same  effect  see  The  People  v.  Ryder,  (12  N.  P".,  433;) 
The  PeopU  v.  Carpenter,  (24  N.  Y.,  86.) 

Where  a  statement  of  fact,  though  in  form  allowable,  is  so 
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general  as  not  to  afford  sufficient  knowledge  of  the  particular 
question  to  be  tried,  the  complaint  may  be  required  to  be 
made  more  definite  and  certain,  {Code^  §  546 ;)  and  that  would 
seem  to  be  the  proper  remedy  where  the  defendant  is  really 
without  means  of  information  of  the  real  point  in  controversy. 
But,  Congress  has,  by  law,  already  so  carefully  provided  for 
full  information  to  the  collector  on  all  points  in  dispute  as  to 
the  payment  of  duties,  through  the  requirement  of  protest 
and  appeal  before  suit,  and  a  bill  of  particulars  to  be  served 
afterwards,  (§  8,012,)  that  occasions  must  be  rare  in  which 
full  information  is  not  already  in  the  defendant's  possession 
before  answer. 

In  the  case  of  Prickhardt,  the  complaint,  in  regard  to  the 
protests,  merely  states  that  the  plaintiff  paid  "  under  protest." 
This  alone  is  clearly  not  a  sufficient  statement  of  having  made 
a  protest  in  writing,  nor  of  having  filed  it  within  ten  days 
after  liquidation.  At  first  the  complaint  in  that  case  seemed 
to  me  defective  in  this  respect.  But  §  8,011  says,  that  "any 
person  who  shall  have  made  payment  under  protest,"  &c., 
may  maintain  his  action,  &c.  This  complaint  states  exactly 
these  words,  and  exactly  conforms,  therefore,  to  this  clause  of 
the  statute ;  and  it  is  doubtful  whether  that  is  not  sufficient 
pleading  under  this  section,  leaving  the  proof  to  show  that  the 
terms  and  time  of  the  protest  were  such  as  to  entitle  the 
plaintiff  to  a  recovery ;  and  the  bill  of  particulars  served  with  the  • 
complaint  does  show  that  the  protest  must  have  been  in  writing 
and  duly  filed ;  and,  under  §  519  of  the  Oode,  providing  that 
pleadings  are  to  be  "  liberally  construed,  with  a  view  to  sub- 
stantial justice,"  I  think  the  complaint  and  bill  of  particulars 
should  together  be  held  sufficient. 

In  the  other  cases,  the  statement  that  due  and  timely  pro- 
tests, &c.,  in  writing,  were  filed,  is  clearly  a  sufficient  plea  of 
such  precedent  conditions,  {Codey  §  583,)  and  is  sustained  by 
analogous  decisions.  {People  v.  Walker,  28  Bwrb.,  804 ;  Wood- 
hury  V.  Sackrider,  2  Abh.y  402 ;  Farmers^  Bank  v.  Empire 
Co.,  5  Boew.,  275 ;  French  v.  WiOett,  10  Ahb.,  102.)  The  de- 
murrers must,  therefore,  be  overruled,  with  liberty  to  with- 
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draw  them  and  answer,  if  desired,  within  twenty  days.    The 
orders  will  be  settled  on  notice. 

Stephen  O.  Clarke^  Edward  Hartley  and  O.  Bainbridge 
Smithj  for  the  plaintiffs. 

Elihu  Rooty  (District  Attorney^  and  Samuel  B.  Glarkey 
{Assistant  District  Attorney^)  for  the  defendant. 


Thb  Clabk  PoiiAOE  Holder  Company 

vs. 

William  H.  Ferguson.    In  Equity. 

The  letters  patent  granted  to  John  Clark,  Fehmary  6th,  1877,  for  an  improve- 
ment in  cheese-formers  for  cider  presses,  are  void. 

The  claim  of  the  patent  is  for  the  comhioation  of  a  guide-firame,  an  extended 
pomace-rack,  and  a  cloth  to  enclose  a  layer  of  pomace  therein.  All  the 
elements  were  old.  Cloths  and  racks  had  heen  used  before  in  combination 
with  each  other,  and  with  a  device  for  prodocing  a  layer  of  pomace  of  ani- 
form  depth.  The  use  of  racks  somewhat  larger  than  the  gnide-firame  was 
new.  Bat  there  is  no  co-action  or  combination  between  the  gaide-firame  and 
the  rack  and  cloth. 

There  was  no  invention  in  substituting  the  guide-frame  for  the  prior  device  by 
which  the  pomace  coald  be  placed  on  the  rack  in  layers  of  uniform  thicknesa. 

The  precise  combination  was  in  use  more  than  two  years  before  the  application 
for  the  patent. 

(Before  Cozs,  J.,  Northern  District  of  New  York,  July  10th,  1888.) 

CoxE,  J.  This  is  an  equity  action,  for  infringement  of 
letters  patent  issued  to  John  Clark,  on  the  6th  day  of  Feb- 
ruary, 1877,  for  an  improvement  in  cheese-formers  for  cider 
presses.  The  patent  was  subsequently  assigned  to  the  com- 
plainant. The  patentee,  in  the  specification,  declares :  "  The 
object  I  have  in  view  is,  in  laying  up  a  '  cheese '  for  the  dder 


JULY,   1888.  377 


The  Clark  Pomace  Holder  Company  v.  Fergason. 


press,  where  each  layer  is  folded  up  in  a  cloth,  to  secure  uni- 
formity of  thickness  of  all  the  layers  in  the  mass  or  cheese, 
and  thus  secure  uniform  pressure  on  its  entire  area,  and  to 
avoid  all  tendency  to  break  the  pomace-frames  or  racks.  To 
this  end,  it  consists  in  the  employment  of  a  guide-frame,  in 
combination  with  extended  pomace-racks,  as  more  fully  here- 
inafter set  forth."  The  claim  is  in  the  following  words: 
"  The  guide-frame  D,  in  combination  with  an  extended  pom- 
ace-rack, and  a  cloth  to  inclose  a  layer  of  pomace  therein,  sub- 
stantially as  described." 

In  the  "  Cider  Makers'  Manual,"  published  in  1869,  by  J* 
S.  Buell,  the  author,  after  stating  the  advantages  to  be  de- 
rived from  the  substitution  of  cloths  for  straw,  as  used  in  the  old 
method  of  cider  making,  proceeds  to  describe,  at  page  47,  a 
plan  which  suggested  itself  to  him  in  the  fall  of  1868,  and 
which,  in  its  essential  particulars,  is  similar  to  the  process  de- 
scribed in  the  patent.  After  explaining  how  the  frames  are 
made,  by  placing  lath  or  thin  boards  near  together,  and  nail- 
ing to  them  similar  boards  placed  at  right  angles,  he  proceeds 
in  these  words :  ^'  These  frames  are  designated  and  known  as 
pomace-frames,  and  are  used  in  laying  up  a  cheese,  as  follows : 
First,  place  upon  the  platform  of  the  press  one  of  these  frames, 
seeing  that  it  covers  the  entire  inner  surface  of  the  curb. 
Place  upon  top  of  this  frame  the  cloth  or  cloths,  at  the  same 
time  covering  the  inside  of  the  rack  with  one  thickness  of 
cloth,  laying  the  lower  ends  over  the  frame,  and  then  fill  in 
with  pomace  to  the  uniform  depth  of  from  three  to  five 
inches.  Then  lay  on  cloths,  and  -upon  the  cloths  place  an- 
other frame,  upon  which  lay  other  cloths,  and  add  thereto 
five  inches  of  pomace,  thus  building  up  successive  layers  of 
frames,  cloths,  pomace,  cloths,  frames,  cloths,  pomace,  alter- 
nating in  like  manner,  until  the  curb  is  filled,  and  then  pro- 
ceed as  before  described.  The  frames  separate  the  cloths  and 
allow  the  free  passage  of  the  cider  from  all  parts  of  the  cheese, 
through  and  between  them,  while  the  openings  between  the 
slats  of  the  frames  act  as  conduits  for  the  liquid  to  the  outside 
receptacle."    It  also  appears,  by  other  evidence,  that,  two 
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years  and  more  before  the  application,  cloths  had  been  used  in 
a  precisely  similar  manner  to  that  described  in  the  patent 
Backs,  or  frames,  had  been  used ;  so  had  gnide-f rames.  This  is 
not  seriously  disputed  by  the  complainant's  counsel;  but  they 
contend  that  the  combination  is  new ;  that  a  guide-frame  in 
combination  with  an  extended  pomace-rack  and  a  cloth  to  in- 
close the  layer  of  pomace,  was  not  used  or  known  before. 

Without  pausing  to  consider  the  defences  of  a  purely  tech- 
nical character,  relating  to  defects  in  the  drawings,  omissions 
in  the  affidavit,  and  the  like,  it  will  be  more  satisfactory  to 
examine,  in  the  light  of  recent  adjudications,  the  three  ques- 
tions which  seem  to  be  of  paramount  importance.  First 
Does  the  use  cf  the  various  elements  claimed  in  the  patent 
constitute  a  valid  combination?  Second-.  Has  the  patentee 
discovered  anything  that  rises  to  the  dignity  of  invention  1 
Third.  Was  the  precise  process  described  in  the  patent  known 
and  used  two  years,  and  more,  prior  to  the  application  ? 

The  law,  as  applicable  to  patents  of  this  character,  would 
seem  to  be  as  follows :  All  the  component  parts  must  so  enter 
into  a  combination  of  old  elements,  that  each  qualifies  every 
other.  The  result  must  be  the  product  of  the  combination, 
which  is  patentable,  provided  something  new  and  useful  is 
produced.  If  the  elements  of  the  combination  act  independ- 
ently of  each  other,  or,  if  one  element  acts  independently  of 
the  others,  it  is  an  aggregation  of  parts,  and  not  entitled  to 
protection  as  a  combination.  It  is  indispensable  that  a  new 
and  useful  result  should  be  produced,  either  by  the  invention 
of  a  new  thing  or  a  new  combination  of  old  things.  Unless 
this  is  the  case,  even  though  the  elements  act  reciprocally  and 
in  combination,  the  requirements  of  the  law  are  not  satisfied. 
The  combination  must  be  new ;  so  must  the  result.  {Sailes  v. 
Van  Warmer,  20  Wall.,  353 ;  Pickering  v.  McOiiUough^  104 
U.  S.,  310;  RecTcendorfer  v.  Faher,  92  XJ.  S.,  347;  Packing 
Co.  Cases,  105  U.  S.,  566 ;  Perry  v.  Co-operative  Co.,  12  Fed. 
Rep,,  436 ;  WeUing  v.  Crane,  14  Fed.  Rep.,  571 ;  Slawson  v. 
Railroad  Co.,  4  Fed.  Rep.,  531 ;  Stephenson  v.  Railroad  Co., 
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14  Fed.  Rep.,  4t57 ;  Manfg.  Co.  v.  Meyers,  23  0.  G.,  1,443 ; 
Doubleday  v.  Roe%%,  11  Fed.  Rep,,  737.) 

Taming,  now,  to  the  patent  in  controversy,  it  may  be  said, 
at  the  outset,  that  the  presumption  *of  law,  where  a  patent  is 
claimed  for  a  combination  simply,  is,  that  all  the  elements  of 
the  combination  are  old.  But,  In  addition  to  this  presump- 
tion, it  is,  as  above  stated,  practically  conceded  that  aU  the 
elements  entering  into  this  alleged  combination  are  old.  The 
proof  sufficiently  establishes  the  fact  that  cloths  and  racks  had 
been  used  before ;  that  they  had  been  used  both  separately 
and  in  combination  ;  and,  further,  tliat  they  had  been  used  in 
combination  with  some  device  which,  if  not  technically  a 
"  guide-frame,"  enabled  the  manufacturer  to  produce  a  layer 
of  pomace  "  of  a  uniform  depth  of  from  three  to  five  inches." 
So,  it  would  seem  that  the  only  distinction  that  can  be  sug- 
gested between  the  old  method  and  the  method  described  in 
the  patent,  is  in  the  extended  racks — in  the  use  of  a  guide- 
frame  a  few  inches  smaller  instead  of  a  few  inches  larger  than 
the  racks. 

The  result  sought  and  obtained,  in  both  cases,  was  the  ex- 
pression of  the  juice  from  the  pomace.  Whether  the  new 
method  possesses  advantages  over  the  old,  is  left  somewhat  to 
conjecture  by  the  proof.  Perhaps  the  presumption  that  it 
does  possess  such  advantages  is  a  legitimate  one,  arising  from 
the  patent  itself.  It  is  sometimes  extremely  difficult  to  dis- 
tinguish between  a  meritorious  combination  and  a  mere  aggre- 
gation of  distinct  parts ;  and  the  case  at  bar  furnishes  a  new 
illustration  of  this  fact. 

It  is  not  quite  easy  to  perceive  how  the  use  of  the  guide- 
frame  causes  any  co-action  or  combination  between  it  and  the 
racks  and  cloths ;  no  new  result  is  produced  by  its  use ;  the 
press  operates  in  the  old  way ;  the  cheese  is  pressed  down  and 
the  juice  forced  out  as  before.  To  what  that  is  new  or  useful 
does  the  guide-frame  contribute,  in  connection  with  the  other 
devices?  In  other  words,  suppose  this  patentee  to  be  the  first 
inventor  of  racks  and  cloths,  could  he  be  deprived  of  the  ben- 
efits of  his  discovery  in  its  simplest  and  most  practical  form, 
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by  aDother  person  who  should  obtain  a  patent  for  such  a  com- 
bination as  is  described  in  the  specification  ?  Would  it  not  be 
immediately  insisted  that  the  latter  was  simply  using  the  old 
invention,  with  the  addition  of  a  very  simple  and  well  known 
mechanical  contrivance,  which  added  to  the  old  combination 
no  new  co-operative  element  ?  It  would  seem,  at  least,  doubt- 
ful, whether  the  guide-frame,  to  any  greater  extent  than  the 
shovel  with  which  the  pomace  is  placed  upon  the  racks,  or  the 
instrument  with  which  it  is  " '  struck '  level  with  the  girts  of 
the  frame,"  acts  in  combination  with  the  racks  and  cloths. 
The  guide-frame  has  been  removed  and  has  ceased  to  perform 
any  function  before  the  racks  and  cloths  begin  to  act  recipro- 
caUy ;  it  does  not  act  on  them  or  they  on  it.  If  straw,  or  a 
solid  platform,  were  under  the  guide-frame,  instead  of  the 
racks,  it  would  perform  the  same  office.  To  constitute  a  valid 
combination,  there  must  be  a  new  result  produced  by  the 
combined  action  of  all  the  component  parts.  What  is  that 
result  in  this  case  ?  It  may,  perhaps,  be  admitted,  that  the 
guide-frame  operates  more  conveniently  than  the  old  devices ; 
but  something  more  than  this  is  necessary  to  sustain  a  patent 
for  a  combination. 

Second.  Assuming,  for  the  moment,  that  there  is  here 
what  the  law  recognizes  as  a  combination,  viz.,  such  a  union 
of  separate  and  distinct  parts  that  each  operates  upon  and 
with  the  others,  producing  a  new  and  useful  result  by  their 
united  acti6u,  the  next  question  to  be  considered  is — ^has  the 
patentee  invented  any  thing  worthy  of  protection! 

Before  this  patent,  cider  makers  had  an  undoubted  right 
to  use  racks  and  cloths,  in  combination  or  alone ;  and  they 
had  also  a  right  to  use  some  device  by  which  the  pomace 
could  be  placed  on  the  rack  in  layers  of  uniform  thickness. 
Any  tnan  of  ordinary  mechanical  ingenuity,  who  wished  to  con- 
fine a  yielding  substance  within  prescribed  limits,  would  al- 
most certainly  make  a  frame  of  the  desired  size.  Clark  did 
this,  and  only  this.  He  nailed  four  boards  of  equal  length 
together  at  the  comers,  in  the  form  of  a  hollow  square,  and 
laid  it  on  the  rack.    Why  is  there  any  more  of  invention  in 
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this  than  the  placing  of  the  window  in  the  stove  case,  or  the 
mirror  in  the  car  case  ?  What  instrumentality  does  the  pat- 
entee here  use  that  was  not  known  and  free  to  every  cider 
maker  long  before  the  patent  ?  Take  away  the  guide-frame 
and  nothing  remains  of  his  invention.  Its  use,  though  in  a 
new  position,  would  seem  to  be  a  simple  mechanical  contriv- 
ance, requiring  only  ordinary  skill  and  judgment,  and  not 
amounting  to  invention.  Furnish  any  practical  cider  maker 
with  cloths  and  racks,  direct  him  to  place  the  pomace  on  the 
racks  in  a  uniform*  arid  symmetrical  manner,  and  it  would  im- 
mediately occur  to  him  to  do  just  what  the  patentee  here  did. 
To  adopt  the  sententious  language  of  the  Court,  in  Stephenson 
V.  Railroad  Co.^  (sitpraj)  it  may  be  said :  *'  To  authorize  a 
patent,  the  law  requires  the  invention  of  a  new  thing.  It  is 
not  satisfied  by  inventing  a  new  place  for  an  old  thing,  with- 
out change  of  result." 

Third.  But,  it  is  insisted,  that  the  precise  combination  de- 
scribed in  the  patent  was  in  use  more  than  two  years  before 
the  application.  The  complainant  does  not  seriously  dispute 
that  it  was  used  in  the  fall  of  1874,  but  argues  that  its  use 
was  subsequent  to  September  11th,  the  application  being  filed 
September  11th,  1876.  The  undisputed  evidence  shows  that 
it  was  used  for  a  long  time  prior  to  the  application,  and,  in 
some  instances,  the  complainant  is  forced  to  admit  that  the 
delay  in  applying  for  a  patent  brought  the  patentee  very  close 
to  the  two  years'  limitation.  A  number  of  witnesfes,  who  are 
unimpeached,  swear  to  the  use  of  the  combination  in  1873, 
and  even  before  that  year.  It  is  true,  that  several  persons 
were  called  by  the  complainant,  who  testify  that  they  heard 
nothing  of  its  use,  though  living  in  the  immediate  neighbor- 
hood. It  is  also  true,  that  some  of  the  defendant's  witnesses 
are  contradicted  and  otherwise  discredited.  Bearing  in  mind, 
however,  the  rule,  that  proof  of  but  one  instance  of  public 
use  more  than  two  years  prior  to  the  application  for  the  pat- 
ent is  sufficient  to  defeat  it,  the  Court  would  hardly  be  justi- 
fied in  disregarding  the  testimony  of  the  numerous  witnesses 
who  positively  affirm  that  they  used  the  rack,  cloths  atid 
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frame  in  1871-2-3-4.  (Egbert  v.  Lippmann^  104  D.  S.,  333 ; 
Manning  v.  Olue  Co.^  108  U,  S.^  462.)  As  indicative  of  the 
patentee's  own  views  npon  the  novelty  and  patentability  of 
the  alleged  invention,  it  appears  that  he  visited  Syracuse  in 
the  sommer  of  1874,  and  explained  his  system  to  a  member 
of  the  Boomer  and  Boschert  Press  Company — ^Mr.  Boomer. 
In  September  following,  in  a  periodical  issued  by  that  compa- 
ny and  widely  circulated,  there  appeared  a  full  and  complete 
description  of  the  system  described  in  the  patent  Under  the 
heading,  "The  best  system  yet  devised,"  is  the  following 
statement :  "It  is  to  last  year's  experience  that  we  are  indebt- 
ed for  the  most  sensible  plan  for  laying  up  a  cheese,  a  plan 
which  we  predict  will  be  speedily  adopted  by  all  wide  awake 
cider  makers,  although  perhaps  it  has  not  yet  been  sufficiently 
tried  to  establish  its  merits,  yet,  as  it  has  been  succesgfvUy 
jmt  into  use  by  several  parties^  there  seems  to  be  no  question 
as  to  its  feasibility."  Then  follows  the  description.  This, 
certainly,  is  a  very  significant  piece  of  evidence,  in  view  of 
the  fact  that  Mr.  Boomer,  who  admits  that  he  probably  wrote 
the  article,  is  now  vice-president  of  the  Clark  Pomace  Holder 
Company,  the  complainant  in  this  action,  his  relations  with 
the  patentee  being  of  an  intimate  and  confidential  character. 

Upon  the  whole'  evidence,  it  is  thought  that  the  patent 
cannot  be  sustained.    The  bill  is,  therefore,  dismissed. 

Walter  E,  Wa/rd  and  J.  Van  SanUoord^  for  the  plaintiff. 

WiUiam  H.  King^  for  the  defendant. 
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John  J.  Sohillingeb 
The  Gbbenway  Bbewing  Company.    In  Equity. 

The  2d  claim  of  re-isBued  letters  patent  No.  4,864,  granted  to  John  J.  Schillln- 
ger,  May  2d,  1871,  for  an  "  improvement  in  concrete  pavements/'  the  origi- 
nal patent,  No.  105,699,  having  been  granted  to  him  Jnly  19th,  1870,  name- 
ly, "  2.  The  arrangement  of  tar  paper,  or  its  equivalent,  between  adjoining 
blocks  of  concrete,  substantially  as  and  for  the  purpose  set  forth,**  is  infringed 
by  a  concrete  pavement  having  an  open  cut  made  by  a  trowel  entirely 
through  two  courses  of  material,  the  line  of  cut  in  the  upper  course  being 
directly  over  the  line  of  cut  in  the  lower  course. 

The  interposition  of  the  trowel,  though  temporary,  is  an  equivalent  for  the  tar 
paper,  even  though  the  joint  be  left  open  after  the  trowel  is  removed,  and  be 
not  made  tight 

The  invention  was  new. 

(Before  Blatobford,  J.,  Northern  District  of  New  York,  July  11th,  1888.) 

Blatchfobd,  J.  This  suit  is  brought  for  the  infringement 
of  re-issned  letters  patent,  No.  4,364,  granted  to  John  J. 
SchiDinger,  May  2d,  1871,  for  an  "  improvement  in  concrete 
pavements,"  the  original  patent,  No.  105,599,  having  been 
granted  to  him  July  19th,  1870.  The  specification  of  the  re- 
issned  patent,  reading  in  the  following  what  is  outside  of 
brackets,  including  what  is  in  italics,  and  omitting  what  is 
inside  of  brackets,  says:  "Figure  1  represents  a  plan  qfmj 
[pavement  in  plan  view.]  pavement  Fig.  2  is  a  vertical  sec- 
tion of  the  [pavement.]  sajne.  Similar  letters  indicate  cor- 
responding parts.  This  invention  relates  to  [pavements  for 
sidewalks  and  other  purposes;  and  consists  in  combining 
with]  a  concrete  pavement  which  is  laid  in  sections^  so  that 
each  section  can  he  taken  up  and  relaid  without  disturhing 
the  adjoining  sections.  With  the  joints  of  this  sectimial  con- 
crete [pavements,]  pavement  are  combined  strips  of  tar  paper, 
or  equivalent  material,  arranged  between  the  several  blocks  or 
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sections  in  such  a  manner  as  to  produce  a  soitable  tight  joint, 
and  yet  allow  the  blocks  to  be  raised  separately  without  affect- 
ing [or  injuring]  the  blocks  adjacent  thereto.  In  carrying 
out  my  invention  I  form  the  concrete  by  mixing  cement  with 
sand  and  gravel,  or  other  suitable  [materials]  materiaZy  to  form 
a  [suitable]  plastic  [composition]  compound^  using  about  the 
following  proportions :  One  part,  by  measure,  of  cement ;  one 
part,  by  measure,  of  sand ;  and  from  three  to  six  parts,  by 
measure,  of  gravel;  [using]  with  sufficient  water  to  [make] 
render  the  mixture  plastic ;  but  I  do  not  confine  myself  to 
any  definite  proportions  or  materials  for  making  the  concrete 
composition.  While  the  mass  is  plastic  I  lay  or  spread  the 
same  [upon]  on  the  foundation  or  bed  of  the  pavement,  either 
in  molds  or  between  moveable  joists,  of  the  proper  thickness, 
so  as  to  form  the  edges  of  the  concrete  blocks  a,  a,  [&c. 
When  the  block  a  has  been  formed,  I  take  strips  of  tar  paper, 
5,  of  a  width  equal  or  almost  equal  to  the  height  of  the  block, 
and  place  them  up  against  the  edges  of  the  block  in  such  a 
manner  that  they  form  the  joints  between  such  block  and  the 
adjacent  blocks.]  orhe  block  being  formed  after  the  other. 
When  the  first  block  hoe  setj  T  remove  the  joists  or  partitions 
between  it  and  the  block  next  to  the  formed^  and  then  I  form 
the  second  blocks  and  so  on,  e(zch  succeeding  block  being  formed 
after  the  adjacent  blocks  ham  set;  and,  since  the  concrete  in 
setting  shrinks,  the  second  block,  when  set,  does  not  adhere  to 
the  first,  and  so  on  /  and,  when  the  pavement  is  completed,  each 
block  can  be  taken  up  independent  of  the  adjdnvng  blocks. 
Between  the  joints  of  the  adjacent  blocks  are  pl-aced  strips,  b, 
of  tar  paper,  or  other  suitable  material,  in  the  following 
manner:  After  completing  one  block,  a,  I  place  the  tar  paper, 
b,  along  the  edge  where  the  next  block  is  to  be  formed,  and  I 
put  the  plastic  composition  for  such  next  block  up  against  the 
tar  paper  joint,  and  proceed  with  the  formation  of  the  new 
block  until  it  is  completed.  In  this  manner  I  proceed  [in 
making  all  the  blocks]  until  the  pavement  is  completed,  inter- 
posing tar  paper  between  [their]  the  several  joints,  as  de- 
scribed.    The  paper  constitutes  a  tight  water-proof  joint,  but 
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it  allows  the  several  blocks  to  heave  separately,  from  the 
effects  of  frost,  or  to  be  raised  or  removed  separately,  when- 
ever occasion  may  arise,  without  injury  to  the  adjacent  blocks. 
The  paper  [does  not  adhere]  when  placed  against  the  [edge  of 
the  fully  formed]  block  first  formed^  does  not  adhere  thereto^ 
and,  therefore,  the  joints  are  always  free  between  the  several 
blocks,  although  [adherence  may  take  place  between  the  paper 
and  the  plastic  edges  of  the  blocks  which  are  formed  after  the 
paper  joints  are  set  up  in  place.]  the  paper  may  adhere  to  the 
£dges  of  the  Hock  or  blocks  formed  after  the  same  has  been  set 
up  in  its  place  between  the  joints.  In  such  cases^  hoioever^ 
where  cheapness  is  an  object^  the  tar  paper  may  be  omitted^ 
<ind  the  blocks  formed  without  interposing  anything  between 
their  joints^  as  previously  described.  In  this  latter  case  the 
joints  soon  fill  up  with  sand  or  dust,  and  the  pa/vement  is 
rendered  sufficiently  tight  for  many  pv/rposes^  while  the  blocks 
are  detached  from  each  other  ^  and  can  be  taken  up  and  relaid 
each  independent  of  the  adjoiriing  blocks.^^  Reading,  in  the 
foregoing,  what  is  inside  of  brackets  and  what  is  outside  of 
brackets,  omitting  what  is  in  italics,  gives  the  text  of  the 
original  speciiicatioD. 

The  claims  of  the  re-issue  are  as  follows :  ^^  1.  A  concrete 
pavement  laid  in  detached  blocks  or  sections,  substantially  in 
the  manner  shown  and  described.  2.  The  arrangement  of  tar 
paper,  or  its  equivalent,  between  adjoining  blocks  of  concrete, 
substantially  as  and  for  the  purpose  set  forth."  The  original 
patent  had  but  one  claim,  as  follows :  "  The  arrangement  of 
tar  paper,  or  its  equivalent,  between  adjoining  blocks  of  con- 
crete, substantially  as  and  for  the  purpose  described." 

On  the  Ist  of  March,  1875,  Schillinger  filed  in  the  Patent 
Office  a  disclaimer,  which,  referring  to  the  re-issued  patent, 
says :  "  That  he  has  reason  to  believe  that,  through  inadver- 
tence, accident  or  mistake,  the  specifications  and  claim  of  said 
letters  patent  are  too  broad,  including  that  of  which  your  pe- 
titioner was  not  the  first  inventor,  and  he,  therefore,  hereby 
enters  his  disclaimer  to  the  following  words :  '  and,  since  the 
concrete  in  setting  shrinks,  the  second  block,  when  set,  does 
Vol.  XXI.— 26 
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not  adhere  to  the  first,  and  so  on/  and  which  occur  near  the 
middle  of  said  specification,  and  to  the  following  words  near 
the  end  of  the  specification :  ^  In  such  cases,  however,  where 
cheapness  is  an  object,  the  tar  paper  may  be  omitted,  and  the 
blocks  formed  without  interposing  anything  between  their 
joints,  as  previously  described.  In  this  latter  case  the  joints 
soon  fill  up  with  sand  or  dust,  and  the  pavement  is  rendered 
suflBciently  tight  for  many  purposes,  while  the  blocks  are 
detached  from  each  other,  and  can  be  taken  up  and  relaid, 
each  independent  of  the  adjoining  blocks.'  Tour  petitioner 
hereby  disclaims  the  forming  of  blocks  from  plastic  material 
without  interposing  anything  between  their  joints  while  in 
the  process  of  formation." 

This  re-issued  patent  was  under  consideration  by  the  Cir- 
cuit Court  for  the  Southern  District  of  New  Fork,  in  Febru- 
ary, 1877,  {Schaiinger  v.  Guniher,  14  Blatchf.  C.  C.  R.,  152.) 
The  Court,  (Shipman,  J.,)  gave  a  construction  to  it,  in  view  of 
the  disclaimer.  The  defendant's  pavement,  in  that  case,  had 
a  bottom  layer  of  coarse  cement,  on  which  was  laid  a  course 
of  fine  cement,  divided  into  blocks  by  a  trowel  run  through 
that  course  while  plastic.  It  possessed  the  advantage  of 
Schillinger's  invention,  because  any  blocks  in  the  upper 
course  could  be  taken  up  without  injury  to  the  adjoining 
blocks.  Concrete  pavement  having  been  before  laid  in  sec- 
tions, without  being  divided  into  blocks,  the  invention  of 
Schillinger  was  held  to  consist  in  dividing  the  pavement  into 
blocks,  so  that  one  block  could  be  removed  and  repaired,  with- 
out injury  to  the  rest  of  the  pavement,  the  division  being 
effected  by  either  a  permanent  or  a  temporary  interposition  of 
something  between  the  blocks.  It  was  held  that  the  effect  of 
the  disclaimer  was  to  leave  the  patent  to  be  one  for  a  pave- 
ment wherein  the  blocks  are  formed  by  interposing  some  sep- 
arating material  between  the  joints ;  that  to  limit  the  patent 
to  the  permanent  interposition  of  a  material  equivalent  to  tar 
paper,  would  limit  the  actual  invention  ;  that  using  the  trowel 
accomplished  the  substantial  results  of  the  invention  in  sub- 
stantially the  same  way  devised  by  Schillinger  ;  that  the  only 
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difference  in  resnlt  was  that  the  defendant's  method  left  an 
open  joint ;  that  having  a  tight  joint  was  not  a  material  part 
of  Schillinger's  invention ;  and  that  the  mode  of  operation 
involved  in  nsing  the  trowel  was  within  the  first  claim  of  the 
re-issne  as  it  stood  after  the  disclaimer. 

In  the  same  suit,  in  August,  1879,  the  same  Court,  (Blatch- 
ford,  J.,  17  Blatchf.  C.  C.  R.,  66,)  held  that  the  disclaimer 
took  out  of  the  first  claim  of  the  re-issue  only  so  much  thereof 
as  claimed  a  concrete  pavement  made  of  plastic  material  laid 
in  detached  blocks,  without  interposing  anything  between 
their  joints  in  the  process  of  formation,  leaving  the  claim  to 
be  one  for  such  a  pavement  laid  in  detached  blocks,  when  free 
joints  are  made  between  the  blocks  by  interposing  tar  paper 
or  its  equivalent. 

In  California  Artificial  Stone  Paving  Co,  v.  Ferine^  (7 
Sawyer^  190,)  in  May,  1881,  in  the  Circuit  Court  for  the  Dis- 
trict of  Califomia,  (Sawyer,  J.,)  the  defendant's  pavement 
was  made  by  cutting  the  lower  course  into  sections  with  a 
trowel,  and  doing  the  same  with  the  upper  course,  the  upper 
joint  being  directly  over  the  lower  joint.  Into  the  open  joint, 
in  each  case,  was  loosely  put  some  of  the  partially  set  material 
from  the  top  of  the  laid  course,  answering  the  purpose  of  tar 
paper,  and  leaving  the  pavement  weaker  along  the  joint  than 
in  any  other  place.     This  was  held  to  be  an  infringement. 

In  the  present  case,  it  is  agreed  that  the  defendant's  con- 
crete pavement  was  constructed  as  follows :  ^^  The  foundation 
floor,  being  prepared,  had  strips  or  scantlings  of  wood,  2  x4,  of 
suflBcient  length  for  the  required  section,  placed  in  position 
about  2^  feet  out  from  the  coping  and  parallel  therewith.  A 
composition  composed  of  sand,  gravel  and  cement,  made  plas- 
tic with  water,  was  then  spread  within  the  mold  formed  by 
the  aforesaid  scantling,  and  rammed  down  so  to  come  within 
i  inch  of  the  scantling.  Then  a  finer  course,  composed  of 
fine  sand  and  Portland  cement,  about  half  and  half,  made 
plastic  with  water,  was  floated  over  the  coarse  material,  and 
smoothed  over,  or  struck  off  with  a  straight  edge.  The  block 
or  section  was  then  allowed  to  set.     After  becoming  suffid- 
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6Dtlj  hardened,  the  scantling  was  removed  from  the  outer 
edge  of  the  block  to  about  the  same  distance,  and  parallel 
with  the  onter  edge  of  the  completed  block,  and  the  second 
block  or  section  formed  of  coarse  material,  the  same  as  the 
first,  after  which  a  catting  trowel  was  drawn  across  and 
through  the  coarse  material,  along  the  line  of  the  completed 
block,  and  the  fine  upper  finishing  course  poured  in  the  mold 
on  the  top  of  the  lower  or  coarse  material,  and  struck  off  and 
floated  with  a  straight  edge,  as  in  the  first  block.  A  straight 
edge  was  then  appUed  between  the  two  blocks  or  sections, 
over  the  timber  line,  and  a  cutting  trowel  drawn  through  the 
upper  course  or  fine  material,  over  the  cut  in  the  coarse  ma- 
terial. The  edges  of  the  two  sections  along  the  cut  made  by 
the  trowel  were  then  smoothed  down  with  the  float  or  trowel, 
and  the  remaining  blocks  or  sections  of  pavement  were  formed 
consecutively  in  the  same  way.  No  tar  paper  was  placed  be- 
tween the  blocks." 

The  only  difference  between  this  pavement  and  that  in 
the  Gunther  case  appears  to  be,  that,  in  this  case,  there  is  an 
open  cut  made  by  a  trowel  entirely  through  both  courses,  the 
line  of  the  cut  in  the  upper  course  being  directly  over  the 
line  of  the  cut  in  the  lower  course.  In  the  Gunther  case  Hie 
trowel  cut  was  only  through  the  upper  course.  It  is  not 
stated,  in  the  admission  in  the  record  as  to  the  mode  of  con- 
struction of  the  defendant's  pavement  in  the  present  case, 
that  any  of  the  material  from  the  top  of  the  upper  course  was 
put  loosely  into  the  joint,  as  in  the  Ferine  case,  or  that  the 
joint  was  a  tight  joint,  or  other  than  an  open  joint.  Yet,  in 
the  cross-examination  of  the  plaintiff's  expert,  it  is  proved  by 
the  defendant,  that  its  pavement  is  used  as  a  floor  in  a  malt 
house  for  the  storage  of  malt  during  the  process  of  malting, 
and  that  it  is  necessary  that  such  a  floor  should  have  tight 
joints.  This  is  confusing,  and  it  is  not  clear  exactly  what  is 
meant  by  the  statement,  in  the  admission,  that,  after  the  cut 
was  made  by  the  trowel  through  the  upper  course,  the  edges 
of  the  two  sections  along  the  cut  were  smoothed  down  with  a 
float  or  a  trowel.    If  this  means  that  the  material  from  the 
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surface  adjoining  each  edge  of  the  cut  was  scraped  into  the 
cut  loosely,  and  smoothed  over  the  top  of  the  cut,  so  as  to 
leave  a  plane  surface  over  the  cut,  then,  by  the  setting  of  the 
material  in  the  cut,  the  joint  was  made  in  a  degree  a  tight 
joint,  and  the  arrangement  was  the  same  in  character  as  in  the 
Ferine  pavement.  In  such  case,  there  would  be  a  compara- 
tively tight  joint  made  by  a  substance  permanently  interposed, 
yet  allowing  the  blocks  to  be  separately  moved,  but  the  joints 
would  be  substantially  free,  and  there  would  be  an  infringe- 
ment of  the  claim  of  the  original  patent.  But,  independently 
of  this,  under  a  proper  construction  of  the  claim  of  the  orig- 
inal patent  and  the  second  claim  of  the  re-issue,  the  interposi- 
tion of  the  trowel,  effecting  the  object  which  it  accomplishes^ 
although  it  is  interposed  only  temporarily,  and  is  not  left  in 
permanently,  is  an  equivalent  for  the  tar  paper,  even  though 
the  joint  be  left  open  after  the  trowel  is  removed,  and  be  not 
made  tight.  It  may  be  an  advantage  to  have  a  tight  joint  and 
at  the  same  time  a  free  joint,  such  as  tar  paper  produces,  but 
the  substance  of  Schillinger^s  invention  is  availed  of  without 
having  the  joint  tight,  if  it  be  free.  The  plaintiff's  expert 
testifies  that  the  defendant's  pavement  is  a  concrete  pavement 
formed  in  blocks  or  sections  directly  on  the  foundation  on 
which  it  is  to  be  used,  the  separation  of  the  blocks  being 
effected  by  the  introduction  of  the  trowel,  forming  a  joint 
along  the  line  of  separation,  the  joint  controlling  the  cracking 
of  the  pavement,  and  allowing  one  block  to  be  removed  with- 
out material  injury  to  the  adjacent  blocks.  This  evidence  is 
not  contradicted.  The  second  claim  of  the  re-issue  has,  there- 
fore, been  infringed,  if  Schillinger  was  the  first  inventor  of 
what  it  covers. 

It  is  contended  that  the  re-issued  patent  is  invalid,  because 
it  discards  the  water-tight  feature  resulting  from  the  use  of 
tar  paper,  set  forth  in  the  original  patent ;  that,  unless  tar 
paper,  or  its  equivalent,  in  producing  a  water-tight  joint,  is 
permanently  interposed  in  the  joints  between  the  blocks,  the 
invention  set  forth  in  the  original  patent  is  not  practised ;  and 
that  a  concrete  pavement,  with  a  cut  or  open  joint,  is  not 
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suggested  in  the  original  patent.  These  views  are  met  by  the 
considerations  before  suggested ;  and,  to  whatever  extent  the 
re-issne  might  be  held  invalid,  in  regard  to  a  pavement  not 
covered  by  its  second  claim,  it  was  decided  by  the  Supreme 
Court,  at  its  last  term,  in  Gage  v.  Herrmg^  (107  U.  /SI,  640,) 
that  the  invalidity  of  a  claim  in  a  re-issue  does  not  impair  the 
validity  of  a  claim  in  the  original  patent  which  is  repeated  and 
separately  stated  in  the  re-issued  patent.  That  is  the  present 
case,  and  it  is  unnecessary  to  determine  whether  the  first  claim 
of  the  re-issue,  as  amended  by  the  disclaimer,  amounts  to  a 
claim  for  anything  more  than  is  covered  by  the  second  claim 
of  the  re-issue,  or  whether  such  first  claim  is  invalid  in  any 
degree.  It  is  not  clear  that  the  re-issue,  as  left  by  the  dis- 
claimer, embraces  anything  of  which  Schillinger  was  not  the 
first  inventor. 

On  the  question  of  novelty  the  defendant  has  introduced 
the  following  British  patents :  No.  7,489,  of  1887,  to  Claridge ; 
No.  350,  of  1852,  to  Chesneau ;  No.  2,659,  of  1856,  to  Coi- 
gnet ;  No.  771,  of  1856,  to  De  La  Haichois ;  No.  7,991,  of  1839, 
to  D'Harcourt ;  and  No.  9,737,  of  1843,  to  Austin ;  and  the 
following  United  States  patents :  No.  56,563,  July  24th,  1866, 
to  Huestis ;  and  No.  5,475,  March  14th,  1848,  to  Buss.  No 
testimony  is  introduced  by  the  defendant  to  point  out  wherein 
any  of  these  patents  are  supposed  to  bear  on  the  invention  of 
Schillinger.  But  the  plaintiff  has  produced  evidence  to  show 
that  none  of  them  anticipate  his  invention.  The  Claridge 
pavement  is  not  a  concrete  pavement,  and  is  not  formed  in 
detachable  blocks.  The  Chesneau  pavement  is  formed  of  a 
compound  which  is  not  such  a  concrete  as  that  of  Schillinger. 
It  is  not  composed  of  blocks  made  detachable  to  control  the 
line  of  cracking,  but  sections  of  the  pavement  are  set  in 
frames  and  removably  inserted  in  the  surrounding  pavement, 
so  as  to  allow  access  to  gas  and  water  pipes.  In  the  Coignet 
patent  there  is  not  shown  a  concrete  pavement  made  in  de- 
tachable blocks  in  the  manner  described  in  Schillinger's 
patent.    In  the  De  La  Haichois  patent  there  is  no  pave- 
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ment  formed  in  detachable  blocks  by  joints.  In  the 
D'Harconrt  patent  there  is  nothing  to  indicate  that  one 
section  can  be  removed  without  disturbing  the  adjacent  sec- 
tions. In  the  Austin  patent  the  pavement  is  made  of 
wooden  blocks,  with  intervals  of  an  inch  and  a  half  in 
width,  filled  with  cement  or  concrete.  The  Huestis  patent 
does  not  show  a  wearing  surface  of  concrete,  or  a  concrete 
pavement  formed  in  detachable  blocks  by  joints.  The  Russ 
patent  shows  a  concrete  foundation  for  a  stone  pavement, 
without  joints,  and  having  removable  panels,  consisting  of 
frames  filled  with  concrete,  to  be  lifted  out  to  give  access  to 
water  pipes. 

It  is  further  contended,  that,  as  plain  concrete  pavements, 
formed  in  blocks,  existed  before,  there  was  no  patentable  in- 
vention in  making  a  joint  in  them.  The  defect  in  such  pave- 
ments is  clearly  pointed  out  in  the  original  patent,  and  re- 
peated in  the  re-issue,  that,  where  there  are  no  free  joints  be- 
tween the  blocks,  they  will  not  heave  separately  from  the 
effects  of  frost,  and  cannot  be  raised  or  removed  separately, 
without  injury  to  adjacent  blocks.  No  one  remedied  this  de- 
fect before  Schillinger.  His  invention  was  simple,  valuable, 
and  patentable. 

The  pavement  laid  down  by  Brewster,  at  Syracuse,  in  1841 
had  no  free  joints. 

Reference  is  made  to  the  testimony  introduced  from  the 
case  of  Schillinger  v.  Tke  Phillip  Best  Brewing  Company^ 
in  the  Eastern  District  of  Wisconsin.  This  testimony  was 
taken  in  November,  1882.  So  far  as  it  refers  to  prior  uses  in 
Germany,  not  shown  in  a  patent  or  a  printed  publication,  it 
was  duly  objected  to  in  this  case,  and  must  be  excluded.  As 
to  the  cement  malt  floor  which  Bow  laid  in  Baltimore 
twenty-five  years  ago,  he  shows  that  it  was  not  made 
in  sections  detachable  by  free  joints.  The  testimony  of 
Botzler,  as  to  a  prior  malt  floor  laid  by  him  in  Chicago,  is 
too  indefinite  to  amount  to  sufficient  evidence  to  defeat  a 
patent. 
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The  plaintiff  is  entitled  to  a  decree  on  the  second  claim  of 
the  re-issue,  for  an  account  of  profits  and  damages,  and  a  per- 
petual injunction,  with  costs. 


Duell  <6  Hey^  for  the  plaintiff. 
John  Z.  King^  for  the  defendant. 


Stlyestbb  H.  Langdon 
Francis  A.  Fogg  and  others.    In  Equtiy. 

A  ftockholder  in  a  corporatioD,  in  behalf  of  himself  and  all  other  stockboldera, 
brought  a  sait  in  equity,  in  a  State  Conrt,  against  the  corporation  and  five  per- 
sons who  were  the  trustees  of  it  when  it  was  formed  and  for  a  year  after- 
wards, the  plaintiff  and  three  of  the  defendants  being  citizens  of  New  York. 
Another  of  the  defendants,  a  citizen  of  New  Jersey,  removed  the  suit  into  a 
Circuit  Court  of  the  United  States,  on  the  ground  that  the  suit  oontuned 
a  oontroyersy  which  was  whoUy  between  him  and  the  plaintiff  The  biU 
prayed,  among  other  things,  that  the  defendants  might  severally  aooonnt 
for  the  profits  received  by  each  from  the  sale  of  capital  stock  of  the  corpora- 
tion,  which  they  received  from  S.,  S.  having  received  it  from  the  corporation 
on  the  conveyance  by  him  to  it  of  certain  property,  as  a  payment  by  him  to 
it  for  the  whole  of  its  capital  stock,  they  having  hidividually  agreed  to  p«y 
S.  a  sum  of  money  for  the  property :  Hddt  that  the  cause  was  removable. 

(Before  Brown,  J.,  Southern  District  of  New  York,  July  16th,  1888.) 

Bbown,  J.^  This  action  was  brought  in  the  Superior 
Oonrt  of  the  city  of  New  York,  by  the  plaintiff,  as  a  stock- 
holder in  the  Silver  Era  Mining  Company,  in  behalf  of  him- 
self and  all  other  stockholders.  The  company  was  oiganized 
as  a  corporation  under  the  laws  of  the  State  of  New  York,  in 
February,  1880,  to  have  a  capital  of  $10,000,000,  divided  into 
100,000  shares,  of  $100  each.    The  defendants  in  the  suit  am 
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the  corporation  and  five  individual  defendants,  who  are  al- 
leged to  have  been  the  trustees  of  the  corporation  at  the  time 
of  its  formation,  and  during  the  first  year  afterwards.  Three 
of  the  defendants,  as  well  as  the  plaintiff,  are  citizens  of  New 
York,  where  the  main  office  of  the  corporation  is  also  located. 
The  suit  was  removed  to  this  Court  upon  the  petition  of  the 
defendant  Fisk,  a  citizen  of  New  Jersey,  under  §  2  of  the  Act 
of  March  8d,  1876,  (18  U,  S.  Stat,  at  Large,  470,)  on  the 
ground  that  the  suit  contains  a  controversy  which  is  wholly 
between  himself  and  the  plaintiff,  they  being  citizens  of  dif- 
ferent States. 

A  demurrer  to  the  complaint  was  served  by  the  defendant 
Fisk,  on  May  22d,  1888,  before  the  cause  was  at  issue  as  to 
the  other  defendants.  At  the  following  June  term,  which 
was  the  first  term  of  the  Superior  Court  at  which  the  issue  of 
law  upon  the  demurrer  as  to  the  defendant  Fisk  could  possi- 
bly have  been  tried,  the  cause  was  removed  to  this  Court.  It 
was,  therefore,  removed  in  due  time ;  and  the  first  ground  for 
remanding  it  cannot  be  sustained.  {Johnson  v.  Johnson^  18 
Fed.  Bep.^  193 ;  Cramer  v.  Mack^  12  Id.^  803  ;  Knowlton  v. 
Congress^  dkc,  Co.^  13  Blatchf.  C.  C,  R.,  170 ;  Forrest  v. 
KeeUr,  17  Id,,  622.) 

The  only  other  ground  for  the  motion  to  remand  is,  that 
the  cause  was  not  removable  at  all,  because,  as  it  is  claimed, 
it  does  not  contain  any  controversy  which  can  be  separately 
determined  between  the  defendant  Fisk  and  the  plaintiff. 
The  determination  of  this  question  involves  an  examination 
of  the  nature  of  the  action. 

The  complaint  is  in  equity,  in  substance,  it  alleges  that 
the  defendants,  shortly  after  the  organization  of  the  company, 
and  acting  as  its  trustees,  agreed  with  one  Henry  S.  Sanders^ 
to  issue  to  him,  as  full  paid  stock,  the  whole  of  the  capital 
stock  of  the  corporation,  in  consideration  of  the  conveyance 
to  the  corporation,  by  Sanders,  of  certain  mining  claims  and 
property  in  Arizona,  which  were  of  no  value  for  mining  pur- 
poses, and  of  the  actual  market  value  of  less  than  $100,000, 
as  the  defendants  knew ;  that,  shortly  afterwards,  all  of  said 
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stock  was  by  Sanders  turned  over  to  the  five  individual  de- 
fendants, or  some  of  them,  or  to  them  and  their  associates  and 
nominees,  upon  payment  of  the  sum  of  $46,666  67,  as  nearly 
as  the  plaintiff  can  ascertain,  but,  at  any  rate,  not  over 
$100,000 ;  that  this  was  done  in  pursuance  of  an  agreement 
between  the  defendants  and  Sanders,  made  prior  to  the  con- 
veyance of  the  mining  property ;  that  the  defendants,  there- 
after, assuming  to  act  in  behalf  of  the  corporation,  by  certifi- 
cates of  stock  issued  and  circulated  by  them,  represented  to 
the  public,  inclading  the  plaintiff,  that  the  stock  waB  full 
paid ;  that  the  plaintiff  purchased  his  stock  in  the  market,  as 
full  paid  stock,  relying  on  such  representations;  that,  after 
the  issue  of  said  stock  as  aforesaid,  the  corporation  had  no 
means  of  developing  and  improving  the  property  purchased, 
and,  failing  to  work  it,  it  had  become  forfeited  and  passed 
beyond  the  control  of  the  corporation ;  and  that,  upon  the 
purchase  of  plaintiff's  stock,  a  new  certificate  was  issued  to 
him,  for  100  shares,  as  fxdl  paid  stock,  upon  his  surrender  of 
the  former  certificates.  The  complaint  then  charges,  "  that 
the  individual  defendants  have  individually  sold  the  stock,  or 
a  portion  thereof,  so  turned  over  to  them  as  aforesaid ;  that 
said  individual  defendants  have  individually  received  large 
sums  of  money,  gains  and  profits  from  the  sale  of  the  stock 
of  the  defendant  corporation,  or  from  the  portion  there- 
of sold;  that  the  plaintiff  is  unable  to  state  definitely  the 
amount  received  by  said  individual  defendants,  and  each  of 
thetii,  from  the  sale  of  such  stock,  or  the  amount  of  profits 
realized  from  such  sales;  that  the  defendants  have  not  ac- 
counted for,  or  paid  over  to  the  corporation,  the  difference 
between  the  $10,000,000  represented  by  the  capital  stock,  and 
the  actual  cost,  or  real  value,  of  the  property  conveyed  to  it 
by  Sanders,  nor  for  their  gains  on  the  stock  sold  by  them ; 
that  the  defendants,  or  a  majority  of  them,  are  still  the 
trustees  of  the  corporation,  which  is  in  no  condition  to  pros- 
ecute any  action  for  the  relief  sought  by  this  action,  and  neg- 
lects to  do  so ;  and  that,  for  that  reason,  the  plaintiff  brings 
this  suit," 
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The  relief  prayed  for  is,  that  the  defendants  may  be  de- 
clared trustees  of  the  $10,000,000  represented  by  the  capital 
stock,  and  may  collectively  and  severally  be  decreed  to  ac- 
count of  and  concerning  sach  sum,  and  also  account  for  the 
gains  and  profits  received  by  each  from  the  sale  of  the  capital 
stock ;  that  the  actual  value  of  the  property  conveyed  by  San- 
ders may  be  determined  by  the  Court,  if  it  had  any  value,  and 
credited  on  such  accounting ;  and  that  the  amounts  so  found 
due  may  be  brought  into  Court  and  paid  to  a  special  receiver, 
for  the  benefit  of  all  the  stockholders  who  may  join  in  the 
suit  or  come  in  under  the  decree. 

If  I  understand  the  complaint  rightly,  it  demands,  (1,)  that 
the  individual  defendants  shall  ^'  account "  to  the  corporation 
or  the  stockholders  for  $10,000,000,  less  such  sum  as  the 
Court  may  find  the  property  conveyed  by  Sanders  to  have 
been  worth ;  (2,)  that  they  severally  account  for  the  profits 
received  by  each  from  the  sale  of  the  capital  stock. 

In  ascertaining  whether  the  cause  was  removable  under 
§  2  of  the  Act  of  1875,  it  is  not  necessary  to  determine  what 
else  the  complaint  may  contain,  how  many  causes  of  action, 
or  whether  consistent  or  inconsistent,  provided  it  does  appear 
that  there  is  any  one  severable  controversy  contained  in  it, 
which  is  wholly  between  citizens  of  different  States,  and  may 
be  completely  determined  without  the  presence  of  the  other 
defendants.  If  there  be  such  a  separable  controversy  in  the 
suit,  then  the  whole  suit  is  removable  under  the  Act  of  1875. 
{Bamey  v.  Latham,  108  U.  S.,  205  ;  Hyde  v.  Ruble,  104  U. 
S.,  407, 409 ;  The  People  v,  lU.  Cent.  R,  R.  Co.,  16  Fed.  Rep., 
881.)  If  there  is  no  such  separable  controversy  as  between 
the  defendant  Fisk  exclusively  and  the  plaintiff,  then  it  is  not 
removable.  {Id.;  FoUom  v.  Continental  Bank,  14  Fed.  Rep., 
497.) 

Tte  two  objects  apparently  sought  by  the  complaint, 
namely,  one,  an  account  to  the  corporation  for  $10,000,000, 
and  the  other,  an  account  for  profits  on  the  stock  sold,  are 
entirely  independent,  and,  as  it  would  seem,  incompatible 
with  each  other.    It  is  difficult  to  understand  upon  what  the- 
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ory  the  defendants  can  be  called  to  account  to  the  corporation 
for  money  or  property  which  neither  the  corporation  nor  the 
trufltees,  as  such,  are  alleged  ever  to  have  had.  {Robinson  v. 
Smith,  3  Paige,  222 ;  Dodge  v.  WooUtn/j  18  How.,  331.)  The 
complaint  does  not  state  that  there  was  ever  a  dollar  paid  in 
as  capital  of  the  company,  either  to  the  trustees,  as  such,  or 
into  the  treasury  of  the  corporation,  for  the  stock  that  was 
called  full  paid  stock  and  issued  to  Sanders  as  such ;  or  that 
the  corporation  was  not  then  as  worthless  as  the  mining  prop- 
erty is  alleged  to  have  been ;  or  that  the  corporation  parted 
with  anything  of  value,  in  taking  the  conveyance.  All  that 
can  be  gathered  from  the  complaint  in  this  respect  is,  that  the 
individual  defendants  undertook,  by  an  arrangement  with 
Sanders,  to  issue  all  the  capital  stock  of  $10,000,000  to  him, 
in  exchange  for  the  land,  and  then  to  take  back  from  Sanders 
the  same  stock,  upon  payment  to  him  of  somewhere  from 
$46,000  to  $10(>,000 ;  and,  through  this  device,  to  represent 
to  the  public  that  the  stock  was  full  paid  stock.  If  this  was, 
in  fact,  the  substance  of  the  transaction,  it  was,  of  course,  a 
sham  and  a  cheat ;  and  any  person  actually  misled  as  to  the 
facts,  and  induced  by  such  frauds  to  buy  stock,  believing  that 
$10,000,000  had  been  put  into  the  company  in  cash,  or  its 
equivalent,  in  mining  property  of  that  actual  market  cash 
value,  may,  doubtless,  have  his  legal  action  for  damages,  for 
the  false  representations.  No  such  claim,  however,  is  made 
in  this  suit,  nor  are  facts  stated  sufBcient  to  support  such  an 
action.  The  only  thing  remaining  in  the  defendants'  hands,  as 
trustees,  which  they  have  ever  had,  and  for  which  they  could 
by  any  possibility  account,  is,  not  the  sum  of  $10,000,000,  or 
any  part  of  it,  but  the  mining  property  itself,  (which  they 
never  disposed  of),  and  the  stock  which  they  received  from 
Sanders,  or  the  proceeds  arising  from  the  sales  of  it. 

As  to  this  stock,  if  the  complaint  states  facts  suflScient  for 
any  accounting  in  equity,  the  prayer  of  the  complaint  is 
against  the  individuals  severally  who  received  and  sold  the 
stock,  for  the  gains  and  profits  received  by  each.  There  is 
nothing  in  the  complaint  from  which  it  can  be  gathered  that 
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any  sales  of  this  stock  were  made  by  them  jointly,  or  on  joint 
acconnt,  or  for  their  joint  nse.  The  transfer  of  the  stock  to 
Sanders  being,  npon  the  allegations  of  the  complaint,  an  evi- 
dent sham,  in  law  amounts  to  nothing.  In  substance  and  ef- 
fect, according  to  the  complaint,  the  defendants,  having  indi- 
vidually agreed  to  pay  Sanders  some  $46,666  for  the  mining 
property,  caused  it  to  be  conveyed  by  him  to  the  corporation, 
at  the  price  of  $10,000,000,  and  as  a  payment  into  the  treasury 
of  the  corporation  of  the  whole  amount  of  its  capital ;  where- 
as, by  the  statutes  of  this  State,  it  could  not  be  lawfully  ac- 
'Cepted  on  account  of  capital,  or  serve  as  a  basis  for  the  issue 
of  stock,  beyond  its  actual  value,  which,  according  to  the  com- 
plaint, was  not  over  $100,000.  The  defendants  themselves, 
or  some  of  them,  then  took  from  Sanders  all  the  stock  thus 
illegally  issuM  to  him,  and  ]»*oceeded  to  put  it  on  the  market, 
as  full  paid  stock,  and  sold  more  or  less  of  it,  as  the  complaint 
states,  for  their  individual  profit.  The  complainant  thereupon 
sues,  not  for  his  individual  injury,  but  for  and  in  behalf  of 
the  corporation  itself,  which,  as  he  alleges,  is  disabled  from 
suing,  because  the  defendants  constitute  a  majority  of  the 
board  of  trustees. 

A  suit  by  the  corporation,  for  the  profits  on  sales  of  stock 
thus  issued,  would  seem  to  import  a  ratification  by  the  corpo- 
ration of  the  issue  itself ;  whereas,  upon  the  facts  stated  in  the 
complaint,  the  original  issue  of  stock  was  plainly  illegal  and 
incapable  of  such  ratification,  so  long  as  the  stock  had  not 
passed  into  the  hands  of  bona  fide  purchasers.  Waiving  this 
objection,  however,  as  the  stock  is  not  aUeged  to  have  been 
taken  or  sold  for  the  joint  use  or  profit  of  the  five  individual 
defendants,  each  defendant  can  only  be  held  liable  to  account 
(if  such  a  transaction  is  capable  of  ratification,  so  as  to  sustain 
any  action  for  such  an  account)  for  what  stock  he  caused  to 
be  sold  and  the  profit  he  individually  made  upon  it.  No 
community  of  interest  among  the  individual  defendants  is 
alleged,  and  no  ground  is  stated  upon  which  either  one  could 
be  held  accountable  for  any  profits  made  by  the  others  ;  (The 
Franklin  Co.  v.  Jenkins^  3  Wend.^  130 ;)  and,  as  respects  this 
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branch  of  the  claim,  the  plaintiff  has  elected  to  ask  for  a  sev- 
eral and  independent  account  from  each.  The  claim  for  sneh 
profits,  as  against  each  separate  defendant,  can,  therefore,  be 
wholly  determined  without  the  presence  of  the  other  individ- 
ual defendants ;  and  this  branch  of  the  case,  ^.  e.,  this  "  con- 
troversy" as  to  each  defendant,  is,  therefore,  severable;  and 
the  case  must,  therefore,  be  held  properly  removed.  The 
corporation  defendant,  having  the  same  interest  as  the  plaint- 
iff, is  classed  with  the  plaintiff,  as  respects  removal.  {Re- 
moval Cases,  100  U.  S.,  457 ;  The  People  v.  lU.  Cent.  R.  R. 
Co.,  16  Fed.  Rep.,  881,  888.) 

Had  the  complaint  been  based  solely  on  charges  of  wasting 
or  misapplying  any  actual  property  of  the  corporation,  through 
the  joint  action  of  the  trustees,  or,  if  the  illegal  issue  of  cer- 
tificates of  stock  were  viewed  as  a  waste  or  misapplication  of 
possible  future  means  or  property  of  the  corporation,  that 
would  have  presented  the  case  of  a  joint  and  several  tort, 
{Hardon  v.  Newton,  14  Blatchf.  C.  C.  R.,  379 ;  In  re  Alex- 
andra Co.,  21  Ch.  Div.,  149,  161 ;  Flitcro/es  Case,  Id.,  519; 
In  re  Anglo-French  Co.,  Id.,  492  ;  RtUe  51  i7i  JSquitp  ;)  and 
the  decisions  are  at  variance  whether  the  action  would  then 
be  severable,  where  all  were  jointly  sued,  the  latest  authority, 
in  which  Mr.  Justice  Harlan  concurred,  being  in  the  affirma- 
tive. {Tuedt  V.  Carson,  13  Fed.  Rep.,  353 ;  Clark  v.  Chicago, 
&c.,  Co.,  11  Id.,  355;  Kerling  v.  Cotzhaiuten,  16  Id.,  705.) 

Although  there  are  earlier  decisions  to  the  contrary  in  this 
Circuit,  {Petterson  v.  Chapmam,  18  Blatchf.  C.  C.  R.,  895; 
Van  Brunt  v.  Corhin,  14  Id.,  456,)  there  seem  to  me  to  be 
strong  grounds  for  the  construction  most  recently  placed  on 
this  statute.  A  claim  against  several  upon  a  tort  is  several 
and  separable  in  its  origin ;  and,  though  the  remedy  upon  it 
may  be  pursued  jointly,  the  controversy,  except  in  mere  form, 
continues  essentially  several  and  separable  to  the  end.  Dar- 
ing the  progress  of  the  cause,  the  plaintiff  may,  at  any  time, 
discontinue  as  to  any  defendant ;  and,  even  after  judgment, 
there  is  no  contribution  among  the  co-defendants.  The  suit 
against  all  jointly  is,  therefore,  more  a  matter  of  form  than  of 
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substance.  The  language  of  section  2  of  the  Act  of  1875  is 
peculiar.  It  provides  for  removal  whenever,  "  in  any  suit," 
Ac,  **  there  shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  States,"  &c.  It  seems  to  me  that  this 
language  might  well  be  held  to  refer,  not  to  the  form  in  which 
the  plaintiff  chooses  to  present  his  claims  against  several  de- 
fendants, but  to  the  essential  nature  of  the  controversy  itself, 
as  regards  each  defendant ;  and  that,  although  all  are  in  form 
sued  jointly,  there  is,  necessarily,  a  controversy  which  is,  es- 
sentially, separate  and  separable  against  each,  when,  as  in  this 
case,  they  defend  and  plead  separately.  All  the  defendants 
save  one  may  succeed  in  their  separate  defences,  and  still 
judgment  may  be  entered  against  one  alone.  Moreover,  un- 
less this  construction  be  placed  upon  the  Act  of  1875,  it  will 
always  be  in  the  power  of  the  plaintiff  to  defeat  a  non-resi- 
dent's right  of  removal,  by  joining  as  parties  defendants  resi- 
dents of  the  same  State  with  the  plaintiff,  against  whom  it  is 
not  intended  to  proceed  to  trial.  In  such  cases,  after  the  lapse 
of  a  single  term  at  which  the  cause  might  be  tried,  the  plaint- 
iff could  discontinue  as  to  the  resident  defendants  only,  while 
proceeding  against  the  non-residents,  and  the  right  of  the  non- 
residents to  removal  would  then  be  barred  by  the  lapse  of 
time ;  and  thus,  though  the  essential  nature  of  the  plaintifi^s 
controversy,  as  respects  such  defendant,  would  not  be  at  all 
changed,  the  non-resident's  statutory  right  of  removal  would 
be  cut  off,  unless  the  right  of  removal  were  recognized  before 
discontinuance,  notwithstanding  the  presence  of  other  defend- 
ants separately  defending.  As  this  point,  however,  has  not 
been  expressly  adjudicated  by  the  Supreme  Court,  until  that 
is  done,  and  the  different  views  upon  the  subject  are  thus  set 
at  rest,  the  earlier  decisions  in  this  Circuit  should  be  followed 
as  to  this  branch  of  the  case. 

But  from  the  complaint  it  does  not  appear  that  this  corpo- 
ration ever  had  any  property  or  capital  whatever,  except  the 
mining  property  which  the  defendants,  by  their  private 
moneys,  procured  from  Sanders,  through  the  transaction 
complained  of ;  and  the  account  for  any  profits  on  sales  of 
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stock  is  sought  against  the  defendants  individnallj,  and  not  as 
joint  transactions. 

In  this  latter  branch  of  the  case,  in  which  the  plaintiff  has 
elected  to  present  a  claim  for  a  separate  accounting  by  each 
defendant  for  the  profits  of  the  stock  sold  by  him  individual- 
ly, which,  in  its  foundation  and  in  its  results,  is  a  cause  of 
action  entirely  different  from,  and  incompatible  with,  the 
other  branch  of  the  case,  which  demands  the  full  nominal 
value  for  the  certificates  of  stock,  either  as  damages  for  their 
conversion,  or  as  their  price  on  an  implied  sale,  there  seems 
to  me  no  doubt  that  there  is,  in  the  suit,  a  wholly  separate  con- 
troversy as  regards  this  defendant ;  and,  upon  this  ground,  the 
motion  to  remand  must  be  denied. 

John  B.  0*D(mneU  and  Orove  M,  Harwood^  for  the 
plaintiff. 

E,  Francis  Hyde^  for  the  defendants. 


Thb  New  York,  Lake  Erie  and  Western  Railroad 
Company 

Jakes  MoKbnry. 

The  complaint  in  this  suit  alleged  indebtedness  by  the  defendant  to  the  plaintiff 
in  a  certain  snm,  for  money  receiyed  by  the  defendant  for  the  use  of  the 
p]iunti£  Before  answer,  the  plaintiff  served  a  bill  of  particulars,  giTing  the 
items  of  the  claim,  and  stating  that  the  figures  were  taken  from  an  acoouot 
rendered  by  the  defendant  in  a  suit  in  England,  brought  by  the  plaintiff's  as- 
signors against  the  defendant,  to  wliich  suit  the  plaintiff  was  made  a  party. 
It  also  stated  that,  in  that  suit,  the  defendant  was  found  to  be  indebted  in  a 
sum  specified,  for  which  sum  interlocutory  judgment  was  rendered  on  a  day 
named,  and  to  recover  which  sum  this  suit  was  brought.    The  complaint  did 
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not  allege  any  transfer  to  the  plaintiff.  The  transfer  was  proved  at  the  trlaL 
On  a  motion  for  a  new  trial,  it  was  held,  that  the  omission  of  an  averment  of 
the  transfer  coald  be  sappUed  by  amendment,  there  being  no  surprise  to  the 
defendant. 

A  record  of  the  judgment  in  England  having  been  put  in  by  the  plaintiff^  the 
judgment  was  held  to  be  a  final  one  as  to  the  item  sued  on. 

It  was  also  held,  that  the  original  cause  of  action  was  not  merged  in  the  judg- 
ment ;  and  that  the  judgment  was,  as  evidence,  conclusive,  and  could  not  be 
disputed. 

(Before  Coxe,  J.,  Southern  District  of  New  York,  July  17th,  1888.) 

CoxE,  J.  This  action  was  tried  in  New  York,  at  the  last 
April  Circuit,  and  resulted  in  the  direction  of  a  verdict  in 
favor  of  the  plaintiflF,  for  $1,496,823  96.  The  defendant 
now  moves  for  a  new  trial.  The  complaint  is  in  the  following 
words :  ^'  The  plaintiff  in  the  above  entitled  action,  complain- 
ing of  the  defendant,  alleges,  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  $1,807,289  17,  with  interest 
thereon  from  the  8th  day  of  Jnly,  1879,  in  respect  of  so  much 
money  before  that  time  had  and  received  by  the  defendant  to 
and  for  the  use  of  the  plaintiff,  and  the  plaintiff  demands  judg- 
ment for  the  sum  aforesaid,  with  interest  from  the  date  afore- 
said, besides  costs."  Subsequently,  and  before  the  service  of 
the  answer,  the  plaintiff  served  a  bill  of  particulars,  which, 
after  setting  out  in  detail  the  items  of  the  claim,  contains  a 
note  or  memorandum  informing  the  defendant  that  the  figures 
were  taken  from  an  account  rendered  by  the  defendant  in  an 
action  pending  in  the  High  Court  of  Justice,  Chancery  Divi- 
sion, in  England,  brought  by  the  Erie  Railway  Company  and 
Hugh  J.  Jewett  as  receiver,  against  the  defendant;  and  that 
the  plaintiff  was  afterwards  admitted  as  a  party  plaintiff  to 
the  English  suit.  It  then  proceeds  as  follows :  '*  In  the  said 
action,  *  *  *  after  a  full  accounting,  the  defendant  was, 
on  the  8th  day  of  July,  1 879,  found  to  be  indebted,  on  ac- 
count of  such  receipts,  in  a  balance  amounting  to  £268,989 
10«.  lOd.j  for  which  interlocutory  judgment  was  rendered 
against  said  defendant  on  said  day,  and  to  recover  which 
balance  this  action  is  brought."  The  defendant,  by  his 
Vol.  XXI,— 2« 
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answer,  denies  that  he  is  indebted  to  the  plaintiff  in  the  sum 
stated  in  the  complaint,  or  in  any  snm  whatever.  He  alleges 
that,  from  May,  1872,  to  December,  1875,  he  had  various 
dealings  and  transactions  with  the  Erie  Railway  Company, 
and,  on  the  1st  day  of  January,  1876,  the  said  company  was, 
and  still  is,  indebted  to  him  for  services,  and  for  money  ex- 
pended by  him  on  its  behalf,  over  and  above  all  credits,  in 
the  sum  of  $850,000 ;  that  the  plaintiff  has  no  right  or  inter- 
est in  the  claims  sought  to  be  recovered  except  by  assignment 
from  the  Erie  Company ;  and  that  the  defendant  insists  upon 
his  right  to  recoup,  so  far  as  may  be  necessary,  his  claim 
against  said  company. 

The  plaintiff's  proof  consisted,  first,  of  a  certified  copy  of 
the  English  judgment  before  referred  to,  and,  second,  of  evi- 
dence, documentary  and  oral,  showing  a  transfer  to  the  plaint- 
iff of  the  demand  established  by  the  judgment.  The  evidence 
was  received  under  numerous  objections  and  exceptions  taken 
by  the  defendant.  It  was  urged  at  the  trial,  and  it  is  urged 
now,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  but  simply  a  conclusion  of  law ;  that, 
no  transfer  to  the  plaintiff  being  alleged,  none  can  be  proved ; 
that  the  plaintiff  should  not  have  declared  on  the  debt,  but  on 
the  judgment ;  that  the  judgment  is  not  a  fipal,  enrolled' de- 
cree, but  interlocutory  simply ;  and  that  the  record  is  incom- 
plete and  the  certificate  insufficient.  The  questions  then  to 
be  considered  are :  First,  Are  the  averments  of  the  complaint 
sufficient ;  if  not,  are  the  defects  of  such  a  character  as  to  re- 
quire a  new  trial  to  correct  them?  Second,  Should  the 
English  record  have  been  received,  and  is  it  conclusive  evi- 
dence of  the  facts  therein  adjudicated  ? 

The  cause  of  action  accrued,  not  to  the  plaintiff  but  to  the 
Erie  Eailway  Company ;  the  plaintiff  obtained  it  by  purchase. 
The  title  having  been  originally  in  another,  the  transfer  was 
one  of  the  facts  constituting  the  cause  of  action,  and  should 
have  been  alleged.  It  was  necessary  to  aver  and  prove  that 
the  plaintiff  was  the  real  party  in  interest.  The  transfer  was 
a  traversable  fact,  and,  unless  it  was  proved,  no  cause  of  action 
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was  established.  The  defendant  was  entitled  to  be  informed, 
by  the  pleadings,  of  the  facts  upon  which  the  demand  against 
him  rested.  {RuaaeU  v.  Clappy  7  Barh.^  482 ;  G^NeUl  v.  Rail- 
roud  Co.,  60  N.  T.,  138,  143 ;  Schofield  v.  Whitelegge,  49  iT. 
T.,  269 ;  Horner  v.  Woody  15  Ba/rb.,  371 ;  Sheridan  v.  Jack- 
son,  72  N.  y.,  170;  PrmcUe  v.  Caruthera,  15  N.  T.,  425; 
MaHin  v.  K(mouse,  2  jIJJ.,  830 ;  TJiomas  v.  Demumdy  12^ 
^(?w.  Pr.,  321 ;  IFAife  v.  Brown,  14  5i?w?.  Pn,  282 ;  ParA?^ 
V.  Tb^fen,  10  Haw.  Pr.,  233 ;  AdarM  v.  5<?Z%,  12  5bt^>.  Pr., 
830.) 

Nor  is  this  objection  obviated  by  the  suggestion  that  the 
decree  in  the  English  snit,  this  plaintiff  having  been  admitted 
as  a  party,  is  an  adjudication  that  the  defendant  is  indebted  to* 
it  This  would  be  cogent  reasoning  if  the  action  had  been 
upon  the  judgment,  and  not  on  the  original  debt — a  debt  due- 
to  the  Erie  Railway  Company  and  not  to  this  plaintiff.  It 
was  thought  necessary,  at  the  trial,  to  present  proof  of  the 
transfer.  If  the  proof  was  essential,  as  it  undoubtedly  was^ 
then  a  suitable  allegation  was  required  to  support  it. 

It  is  thought,  however,  that  this  omission  can  be  sup- 
plied by  amendment;  and  that,  for  a* reason  so  inconsiderable^ 
the  Court  would  hardly  be  justified  in  sending  the  plaintiff 
back  for  a  new  trial.  The  defendant  was  not  surprised,  he 
knew  precisely  what  the  cause  of  action  was,  and  the  biU  of 
particulars,  which  may  be  regarded,  as  a  part  of  the  complaint, 
duly  apprised  him  of  the  exact  nature  of  the  plaintiff's  claim. 
His  answer  shows. that  he  was  not  ignorant  of  it.  Indeed,  it 
was  stated  at  the  trial,  that  the  defendant's  motion  for  a  com- 
mission was  opposed  solely  on  the  ground  that  the  English 
judgment  was  conclusive,  and  no  evidence  could  be  given  by 
the  defendant  to  dispute  it  The  case  is  still  before  the  trial 
Court,  the  cause  of  action  will  not  be  changed  by  the  pro- 
posed amendment,  and  it  would  seem  very  clear  that  it  is  the 
duty  of  the  Court  to  permit  the  plaintiff  to  conform  the 
pleadings  to  the  proof,  rather  than  to  pursue  a  course  which 
will  only  tend  to  prolong  the  litigation  without  change  of 
result 
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Sections  539,  540,  721-4,  of  the  Code  of  Gvil  Procedure, 
geem  to  afford  ample  anthoritj  for  such  relief  as  is  here  con- 
templated. To  quote  the  language  of  Judge  Folger,  in 
Reeder  v.  Sayre,  (70  N,  Z.,  180, 190 :)  "  The  power  of  amend- 
ment of  the  pleadings  is  great  under  the  Code.  The  real 
limitation  to  it  seems  to  be,  that  the  amendment  shall  not 
bring  in  a  new  cause  of  action.  An  amendment  in  this  case, 
at  trial,  allowing  the  plaintiffs  to  aver  their  character  as  sur- 
viving partners,  instead  of  tenants  in  common,  would  not 
change  the  cause  of  action.  That  remained  the  same,  and 
required  no  different  proof  and  no  additional  parties.  It 
needed  only  that  the  character  or  right  in  which  the  plaintifEs 
sued  should  be  differently  averred.  This  could  have  been 
done  at  trial.  It  does  not  appear  that  it  was  done ;  but,  as  it 
might  have  been  done,  it  may  be  done  now,  nunc  pro  tuncJ^ 
See,  also,  Thomas  v.  Nelson^  (69  N,  T.^  118 ;)  Knickerbocker 
Ina.  Co.  V.  Nelson,  (7«  N.  JT.,  137;)  AhboU  v.  JeweU,  (25 
Hun^  603 ;)  O^NeiU  v.  Railroad  Co.,  (supra ;)  Harris  v. 
Tumbridge,  (83  N.  Z.,  92.) 

The  questions  arising  upon,  and  having  reference  to,  the 
judgment  record,  remaiif  now  to  be  considered.  In  the  spring 
of  1876,  the  Erie  Railway  and  Hugh  J.  Jewett,  as  receiver, 
commenced  an  action  in  the  High  Court  of  Justice  of  England, 
Chancery  Division,  against  this  defendant.  The  judgment 
demanded  was,  first,  for  £285,870,  for  bonds  sold  and  de- 
livered by  the  Erie  Company  to  the  defendant ;  and,  second, 
that  an  account  of  all  dealings  and  transactions  between  the 
parties  be  taken,  and  the  defendant  directed  to  pay  over  the 
amount  found  to  be  due.  The  account  was  taken,  with  great 
care  and  attention  to  detail,  and,  on  the  17th  day  of  April, 
1879,  the  official  referee  made  his  report.  On  Tuesday,  July 
8th,  1879,  the  report  was  presented  to  the  Court.  It  was 
altered  and  amended  in  various  particulars  and,  as  so  varied, 
was  adopted.  The  order  of  the  Court  contained,  inter  aUa, 
the  following  direction :  '^  that  the  defendant  James  McHenry 
do,  on  or  before  the  8th  of  August,  1879,  pay  to  the  plaintiflb, 
the  Erie  Railway  Company,  the  sum  of  £268,989  10*.  lOd.^ 
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Subsequently,  on  Tuesday,  June  26th,  1881,  upon  motion,  by 
way  of  appeal,  this  order  was  affirmed,  subject  to  certain 
yariations,  which  apparently  do  not  affect  the  defendant's 
obligation  to  pay  the  sum  above  mentioned.  The  record  is 
certified  by  Mr.  Jenkins  and  other  masters  of  the  Court, 
whose  signatures  are  attested  by  the  Lord  High  Chancellor, 
¥rith  the  Great  Seal  of  England  attached,  and  his  signature  is, 
in  turn,  proved  by  the  American  Consul  General  at  London. 

It  is  said  that  the  decree  is  not  final.  This  is,  perhaps, 
true  as  to  some  of  its  provisions,  but,  as  to  the  item  sued  on, 
there  seems  to  be  nothing  left  for  future  consideration.  No 
inquiry  as  to  any  matter  of  law  or  fact  is  reserved.  The  sum 
stated  is  found  to  be  due  and  the  defendant  is  directed  to  pay. 
No  other  or  further  decree  is  necessary  to  give  this  direction 
force  and  make  it  operative. 

It  is  also  contended,  that  the  judgment  is  either  conclusive 
evidence  or  it  is  not ;  that,  if  conclusive,  the  original  cause  of 
action  is  merged  and  the  suit  should  have  been  upon  the 
judgment ;  and  that,  if  not  conclusive,  the  Court  was  in  error 
in  excluding  evidence  disputing  it. 

The  law  as  laid  down  in  the  Duchess  of  Kingston's  Case, 
{Smithes  Leading  Cases^  424,)  seems  to  be  the  law  to-day — 
that  a  judgment  of  a  Court  of  competent  jurisdiction  directly 
upon  the  point  involved  is,  as  a  plea,  a  bar ;  as  evidence,  con- 
clusive. 

The  rule  which  gives  to  domestic  judgments  their  authori- 
tative character  is  founded,  among  other  reasons,  upon  that 
provision  of  the  organic  law  which  guarantees  full  faith  and 
credit  to  the  records  and  judicial  proceedings  of  every  State. 
The  rule  as  to  foreign  judgments  rests  upon  considerations  of 
comity,  and,  though  treated  by  our  Courts,  in  respect  to  their 
conclusiveness,  as  entitled  to  the  same  weight  as  judgments  of 
our  own  country,  {Lazier  v.  Westcott,  26  Jf^.  7".,  146.)  yet  no 
authority  has  been  furnished  holding  that  a  foreign  judgment, 
to  the  same  extent  as  a  domestic  judgment,  extinguishes  the 
original  contract  debt.  On  the  other  hand,  it  has  been  de- 
cided, in  a  number  of  well  considered  adjudications,  that  the 
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original  debt  is  not  merged,  and  that  the  judgment  may  be 
used  as  evidence  either  by  plaintiff  or  defendant,  without  a 
formal  allegation  in  the  pleadings.  To  adopt  the  language  of 
Judge  Curtis :  ^'  There  is  some  uncertainty  concerning  some 
of  the  effects  of  a  foreign  judgment.  *  *  *  But  there  is 
none  as  to  this  particular.  It  does  not  operate  as  a  meiger  of 
the  original  cause  of  actiou.  The  fact  that  assumpsit  lies 
on  a  foreign  judgment  is  decisive  that  the  demand  has  not 
passed  into  a  security  of  a  higher  nature,  so  as  to  operate  as  a 
technical  merger."  {Lyman  v.  Brown^  2  Curtis  C.  G.  A, 
^59,  and  cases  cited.)  See,  also,  as  bearing  on  the  questions 
involved.  Freeman  on  Judgments^  §  220 ;  Welsh  v.  Lindo^  (1 
-CrancKs  C.  C,  -ff.,  508 ;)  Ridgway  v.  Oheqwier^  (1  CrancK% 
<J.  a  B.y  87;)  Bigelow  an  Estoppel,  3d  ed.,  246  to  252; 
JFrefnch  v.  Neal,  (24  Pick.,  55 ;)  OffvM  v.  John^  (8  ifo.,  120 ;) 
Smith  V.  Nicclls^  (7  Scott,  147 ;)  Doty  v.  Brown,  (4  Comst., 
71 ;)  Calkins  v.  AU^rton,  (3  Ba^h,  171.) 

If  the  judgment  is  admissible  as  evidence,  what  reason 
-can  there  be  for  saying  that  its  effect  and  weight  must  depend 
upon  the  form  of  the  pleadings  ?  If  the  judgment  settles  the 
whole  controversy,  it  ought  to  be  held  conclusive.  I  have  ex- 
amined with  care  the  other  objections  urged,  but  do  not  con- 
43ider  any  of  them  well  taken. 

It  is,  doubtless,  true,  that  the  plaintiff,  by  the  adoption  of 
:an  unusually  laconic  style  of  pleading,  has  been  subjected  to 
•criticism,  and  been  brought  into  dangerous  proximity  to 
serious  obstacles,  which,  had  another  course  been  taken,  might 
quite  likely  have  been  avoided.  Though  the  questions  in- 
volved in  this  motion  are  by  no  means  free  from  doubt,  it  is 
thought  that  no  suflScient  reason  has  been  advanced  to  justify 
the  Court  in  setting  aside  the  verdict.  If  injustice  to  the 
defendant  is  attempted  on  the  execution,  a  case  for  the  further 
consideration  of  the  Court,  by  motion .  or  otherwise,  may  be 
presented.. 

It  is  not  improbable  that,  in  arriving  at  these  conclusions, 
the  Court  has  been  somewhat  influenced  by  the  fact — ^a  fact 
conceded  by  the  learned  counsel  for  the  defendant — that  the 
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objections  interposed  are  of  a  formal  and  technical  character. 
When  snch  objections  are  nrged  to  defeat  an  unconscionable 
claim  or  prevent  injustice,  they  are  entitled  to  vastly  greater 
weight  than  when  directed  to  the  accomplishment  of  no  such 
advantageous  result.  In  the  case  at  bar,  there  is  visible, 
through  all  these  technicalities  and  perplexities,  the  funda- 
mental and  indisputable  fact,  that,  after  years  of  arduous  liti- 
gation, a  Court  of  the  defendant's  own  domicile  has  adjudged 
him  indebted  to  the  plaintiffs  predecessor  in  the  sum  de- 
manded in  the  complaint. 
The  motion  is  denied. 

W.  W.  MoFarland  and  W.  O.  Gho<xU,  for  the  plaintiff. 
Stephen  P.  Noah  and  B.  F,  Dunning^  for  the  defendant. 


Henbt  C.  Milligan 
The  Lalanoe  and  Grosjean  Manufaotubing  Company. 

When  a  cause  is  removed  into  this  Court  from  a  State  Court,  all  prior  orders 

made  in  it  stand  as  adjudications. 
A  motion  pending  and  unheard  at  the  time  of  the  removal  will  be  heard  and 

disposed  of  by  this  Court,  and  in  a  manner  consistent  with  the  orders  already 

made  in  the  suit  by  the  State  Court. 

(Before  Bbown,  J.,  Southern  District  of  New  York,  July  19th,  1888.) 

Brown,  J.  This  Was  an  action  at  law  brought  in  a  Court 
of  the  State,  to  recover  damages  upon  an  alleged  breach  of 
contract  by  the  defendant  in  not  paying  certain  royalties, 
which  the  plaintiff  alleges  the  defendant  agreed  to  pay  him, 
upon  all  metal  vessels  for  culinary  purposes  manufactured  and 
sold  by  it  under  certain  letters  patent  issued  for  an  improve- 
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ment  invented  by  the  plaintiff.  Tbe  defendant  denies  any 
ench  contract,  and  any  obligation  to  pay  any  royalty. 

A  snmmons,  without  complaint,  having  been  served  on  the 
defendant  on  September  14th,  1882,  the  plaintiff  applied  to 
the  State  Conrt,  on  petition,  for  an  inspection  of  the  defend- 
ant's books  of  account  from  1877  to  1882,  for  the  sole  allied 
purpose  of  enabling  him  to  state  in  his  complaint  how  many 
of  such  vessels  defendant  had  sold,  i.  «.,  in  order  to  fix  the 
amount  of  damages  to  be  claimed  in  his  complaint.  By  §  803 
of  the  Code  of  Procedure,  and  Rule  16  of  the  State  Courts, 
an  inspection,  or  the  delivery  of  sworn  copies  of  the  books, 
may,  in  proper  cases,  be  ordered.  The  Special  Term  made  an 
alternative  order  for  an  inspection,  unless  a  stipulation  were 
given  by  the  defendant  to  produce  the  books  on  a  reference 
to  be  ordered  after  the  trial  and  a  determination  of  the  main 
question  in  dispute,  as  to  the  defendant's  liability  to  pay  any 
royalty,  and  its  rate,  if,  on  the  trial,  that  question  were  deter- 
mined against  the  defendant.  The  order  gave  the  defendant 
no  alternative  to  furnish  sworn  copies  of  the  books.  On  ap- 
peal to  the  General  Term,  the  order  was  affirmed,  after  strik- 
ing out  the  alternative  in  reference  to  the  stipulation.  A 
further  appeal,  to  the  Court  of  Appeals,  was  dismissed  for 
want,  of  jurisdiction,  the  order  being  held  discretionary  in  the 
Court  below.  Thereupon,  the  defendant  applied  to  the  Gen- 
eral Term  of  the  State  Court,  upon  an  order  returnable  before 
it,  granted  April  16th,  1883,  by  the  Chief  Judge,  to  show 
cause  why  the  order  of  affirmance  should  not  be  modified  by 
allowing  an  alternative  delivery  of  sworn  copiies.  On  the  re- 
turn day,  the  submission  of  the  matter  was  postponed  by  order 
of  the  General  Term ;  and,  before  the  adjourned  day,  the  cause 
was  properly  removed  to  this  Court. 

When  a  case  is  removed  here  from  a  State  Court,  all  prior 
orders  stand  as  adjudications  in  the  cause.  This  Court  does 
not  sit  as  an  appellate  Court  upon  such  orders ;  and  no  further 
hearings  can  be  had  on  such  matters,  except  as  the  ordinary 
practice  of  this  Court  may  warrant.  {Dimcan  v.  Oegan,  101 
U.  S.,  810  ;Fisk  v.  U.  P.  B.  S.  Co.,6  Blatchf.  C.  C.  Ii.,Se2; 
Brooks  V.  Fartoell,  4  Fed.  Hejp.y  166 ;   SmilJi  v.  Sohwed^  2 
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McOraryy  441  ;  Harrison  Co.  v.  Wheeler^  11  Fed.  Hep.,  206 ; 
WeHhein  v.  Con.  R.  dk  T.  Co.,  11  Id.,  689.)  The  merits  of 
the  original  application,  therefore,  cannot  be  here  reviewed ; 
and,  if  this  motion  were  in  the  nature  of  an  appeal,  or  even  of 
a  motion  for  a  re-hearing  or  re-argument,  as  the  plaintiff  con- 
tends, it  would,  necessarily,  be  denied.  But,  it  cannot  be  so 
considered.  At  the  time  the  cause  was  removed,  a  motion  for 
a  modification  of  the  order  had  been  entertained  by  the  Gen- 
eral Term,  and  was  then  pending  and  unheard.  That  applica- 
tion must  be  disposed  of  by  this  Court.  It  is  brought  before 
it  by  means  of  this  motion ;  and,  in  disposing  of  it,  this  Court 
must  necessarily  act  as  the  General  Term  of  the  State  Court, 
and  may  and  should  make  any  proper  order,  consistent  with 
the  General  Term  decision,  which,  upon  the  motion  pending 
before  the  General  Term  at  the  time  of  the  removal,  it  was 
competent  for  the  General  Term  to  make.  That  motion,  as  I 
view  it,  was,  in  effect,  only  a  motion  for  a  re-settlement  of  the 
form  of  the  order  of  affirmance ;  not  for  a  re-argument  of  the 
appeal,  or  of  any  question  presented  upon  the  appeal.  The 
appeal  was  from  the  whole  order,  on  the  ground  that  no  case 
for  such  an  order  was  made  in  the  petition.  In  settling,  or  in 
re-settling,  the  form  of  the  order  of  affirmance,  it  was  compe- 
tent for  the  General  Term  to  insert  any  reasonable  provisions 
having  reference  to  the  circumstances  of  the  case.  If  this 
Court  should  not  entertain  and  dispose  of  pending  motions 
when  a  cause  was  removed,  such  as  for  the  re*settiement  of 
the  forms  of  orders,  great  injustice  might  at  times  arise,  and 
an  open  door  be  presented  for  great  abuses,  through  the  sud- 
den removal  of  causes  at  a  particular  juncture.  The  form  of 
order  now  asked  is  that  made  at  the  Special  Term,  with  a 
slight  modification,  to  which  there  can  be  no  reasonable  ob- 
jection, as  to  the  delivery  of  sworn  copies,  as  the  rule  itself 
allows. 

The  motion  should,  therefore,  be  granted. 

Robertsons,  Harmon  <&  Oiippia,  for  the  plaintiff. 

A.  If.  WeUer  and  Ahram  WaJcemaUy  for  the  defendants. 


410  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Frank  G.  Fowler. 


The  Frank  G.  Fowlee. 

Where  a  steam  tug,  in  the  performance  of  two  sncceaeiTe  contracts  for  the  tow- 
age of  different  vessels,  acts  so  negligently  that  both  vessels  are  damaged, 
and  the  processes  nnder  two  libels  in  rem,  against  the  tog,  to  recover  the 
damages  sustained  by  the  respective  owners  of  the  vessels,  are  served  on  the 
tog  at  one  and  the  same  time,  and  the  owner  of  the  vessel  first  damaged  has 
done  nothing  to  waive  his  Hen  or  postpone  it,  and  has  not  boon  guilty  of 
laches,  he  is  entitled  to  priority  of  payment  out  of  the  proceeds  of  the  tug. 

(Before  BLATOHirx>BD,  J.,  Southern  District  of  New  Tork,  July  19th,  1883.) 

This  was  an  appeal  in  Admiralty  from  a  decree  of  the  Dis- 
trict Court,  awarding  priority  of  claim  in  favor  of  The  Phenix 
Insurance  Company  over  Henry  S.  Conway  and  Charles  M. 
Conway,  in  respect  to  a  fund  in  the  registry.  (8  I^ed,  Bep.^ 
331.)  This  Court  found  the  following  facts :  "  At  all  times, 
from  the  4th  day  of  November,  1880,  to  the  24:th  day  of 
December,  1880,  both  included,  the  steam  tug  Frank  G. 
Fowler  was  engaged  as  a  tow  boat  in  New  York  harbor  and 
Long  Island  Sound  and  the  neighboring  waters.  At  and 
prior  to  the  time  of  the  first  disaster  hereinafter  mentioned, 
she  was  owned  by  Esther  Pitt,  of  Staten  Island,  and  was 
run  by  W.  D.  B.  Janes,  of  Brooklyn,  as  mortgagee  in  posses- 
sion or  under  a  contract  to  purchase.  Mr.  Janes  transacted 
the  vessel's  business  at  124  Front  street,  in  the  city  of  New 
York.  Subsequently,  and  from  about  November  14th,  1880, 
she  was  owned  by  the  Neutral  Transportation  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  New  York, 
and  having  its  principal  office  in  the  city  of  New  York,  of 
which  the  said  W.  D.  B.  Janes  was  manager.  The  place  of 
transacting  the  tug's  business  continued  to  be  at  124  Front 
street.  On  or  about  November  4th,  1880,  W.  D.  B.  Janes, 
on  behalf  of  the  tug,  for  a  stipulated  price  agreed  to  be  paid, 
entered  into  a  contract  with  Henry  S.  Conway  and  Charles  M. 
Conway,  owners  of  the  canal  boat  Lockport  and  of  her  cargo, 
to  tow  the  said  canal  boat  and  cargo  from  New  London  to 


JULY,  1888.  411 


The  Frank  G.  Fowler. 


New  York.  On  the  same  day,  in  pursuance  of  said  agree- 
ment, the  tug  took  the  canal  boat  in  tow  at  New  liondon  and 
Btarted  for  New  York.  In  the  course  of  the  voyage,  and  at 
about  2  o'clock  on  the  morning  of  November  5th,  1880,  the 
canal  boat  was  cut  adrift  by  the  tug  in  Long  Island  Sound, 
and,  in  consequence  thereof,  damages  were  sustained  by  the 
said  Henry  S.  Conway  and  Charles  M.  Conway,  through  in- 
jury to  the  canal  boat  and  cargo,  and  for  which  they,  on  the 
24tii  of  December,  1880,  filed  their  libel  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  claiming  $2,266  95.  The  damages  arising  through 
Baid  injury  to  the  canal  boat  and  cargo  were  occasioned  solely 
by  the  fault  and  negligence  of  the  persons  in  charge  of  and 
navigating  the  tug.  On  or  about  the  23d  of  April,  1880,  the 
Phenix  Insurance  Company  issued  its  policy  of  insurance,  for 
the  sum  of  $6,000,  upon  the  hull  of  the  barge  W.  H.  McClave, 
said  barge  being  of  more  than  that  value.  On  or  about  the 
19th  of  November,  1880,  the  Eastern  Transportation  Com- 
pany, a  corporation  oi^nized  under  the  laws  of  the  State  of 
New  York,  and  having  its  principal  oflBce  in  the  city  of  New 
York,  entered  into  a  contract  with  the  owners  of  the  barge, 
for  a  stipulated  price  agreed  to  be  paid,  to  tow  the  barge  from 
New  York  to  Stamford,  and  from  Stamford  to  Norwalk, 
Connecticut,  and  on  that  day  it  started  to  tow  the  barge  to 
Stamford,  where,  afterwards,  she  safely  arrived,  and  was  there 
left  to  discharge  part  of  her  cargo.  On  the  night  of  Novem- 
ber 24th,  1880,  the  Eastern  Transportation  Company  sent  the 
said  tug  to  take  the  barge  from  Stamford  to  Norwalk,  and,  at 
a  very  early  hour  on  the  morning  of  the  next  day,  the  tug, 
with  the  barge  in  tow,  left  Stamford  for  Norwalk.  In  the 
course  of  the  voyage,  and  before  daybreak  on  November 
25th,  the  barge  was,  through  the  negligence  and  mismanage- 
ment of  those  in  charge  of  the  navigation  of  the  tug,  run  on 
a  ledge  of  rock  at  Shippan  Point,  near  Stamford,  and  there 
stranded.  The  rescue  and  repairs  of  the  barge  were  directed 
and  carried  on  by  the  Phenix  Insurance  Company,  as  insurer. 
The  repairs  were  completed  on  the  23d  of  December,  1880, 
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and  were  paid  for  by  the  Company  on  that  day,  to  the  amount 
of  $5,623  91.  The  Company  also  paid  the  sum  of  $750  for 
wreckers,  on  or  about  the  10th  of  December,  1880.  On  the 
23d  of  December,  1880,  the  Phenix  Insurance  Company  filed 
its  libel  against  the  tug,  for  the  recovery  of  its  damages. 
Process  was  thereupon  on  that  day  issued  to  the  marshal 
against  the  tug,  and,  on  the  24th  of  December,  1880,  the 
marshal  seized  the  tug  under  such  process,  and  also  under 
process  issued  under  the  first  named  libel  so  filed,  the  pro- 
cesses under  the  two  libels  being  served  at  one  and  the  same 
time,  and  the  tug  being  attached  in  both  suits  simultaneously. 
The  damages  of  the  Phenix  Insurance  Company  amounted  to 
$6,273  91,  and  have  been  determined  at  that  amount  by  the 
District  Court,  by  a  final  decree.  There  has  been  an  inter- 
locutory decree  in  the  suit  on  the  first  above  named  libel, 
awarding  to  the  libellants  therein  a  recovery  of  their  damages, 
with  costs,  and  a  reference  to  ascertain  such  damages,  but  they 
have  not  been  ascertained.  The  canal  boat  was  insured  in  the 
Buffalo  Insurance  Company,  and  the  first  above  named  suit  is 
prosecuted,  so  far  as  the  damage  to  the  canal  boat  is  concerned, 
for  the  benefit  of  that  company.  On  the  8th  of  November, 
1880,  Henry  S.  Conway,  with  the  representative  of  the  Buf- 
f alo  Insurance  Company,  consulted  a  lawyer  with  reference  to 
their  claim  against  the  tug,  and  were  advised  that  their  claim 
was  a  good  one.  On  that  day  Henry  S.  Conway  informed 
Mr.  Janes  that  the  tug  would  be  held  responsible  for  the  dam- 
ages. The  canal  boat  was  at  that  time  lying  sunk  in  Guilford 
Creek.  Between  the  date  of  the  casting  adrift  of  the  canal 
boat  and  the  date  of  the  stranding  of  the  barge,  Henry  S. 
Conway,  who  was  master  and  managing  owner  of  the  canal 
boat  at  the  time  of  the  disaster,  was  necessarily  occupied  in 
taking  charge  of  her  at  Guilford  Creek,  where  she  lay  sunk, 
and  in  raising  and  saving  her  and  her  cargo,  after  engaging 
wreckers  in  New  York  city.  It  was  not  possible  to  ascertain 
the  extent  of  the  damage  to  the  canal  boat  or  cargo,  until  she 
was  put  on  the  marine  railway  at  New  Haven,  on  or  after  De- 
cember 13th,  1880.     From  November  15th,  1880,  to  Novem- 
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ber  25th,  1880,  the  tug  was  engaged  in  towing  between  varioiifl 
points  in  New  Jersey  and  places  in  the  Sound,  in  the  State  of 
Ck>nnecticnt.  She  usually  arrived  at  the  city  of  New  York 
from  the  eastward  in  the  evening,  laid  up  for  the  night  in 
New  Jersey,  and  left  early  in  the  morning,  and  she  only 
touched  at  the  city  of  New  York  to  report  work  done.  Hen- 
ry S.  Conway  and  Charles  M.  Conway  resided  in  the  city  of 
New  York,  and  were  acquainted  with  W.  D.  B.  Janes.  The 
Buffalo  Insurance  Company  had  a  resident  agent  in  the  city 
of  New  York.  On  or  about  the  17th  of  February,  1881,  the 
tug  being  in  the  custody  of  the  marshal,  the  claimant,  the 
Neutral  Transportation  Company,  made  application  for  her 
appraisal  and  her  release  from  custody  under  bonds  or  on  de- 
posit of  money.  Such  appraisal  was  had,  and  the  valuation 
of  the  tug  was  fixed  at  $4,500,  which  sum  of  money  the  own- 
er of  the  tug  paid  into  the  registry  of  the  District  Court,  and 
the  tug  was  released.  At  the  same  time  her  owner  paid  into 
said  registry  $175  on  account  of  costs  for  the  Phenix  Insur- 
ance Company,  and  $175  on  account  of  costs  for  Henry  S. 
Conway  and  Charles  M.  Conway,  and,  also,  certain  sums  for 
marshal's  fees  and  expenses  of  appraisal,  all  as  provided  by  an 
order  of  the  District  Court." 

Carpenter  (&  Mosher,  for  the  Conways. 

JSuUer^  StiUman  <&  Hubbard^  for  the  Phenix  Insurance 
Company. 

Blatohfobd,  J.  The  District  Court  awarded  priority  of 
daim  and  lien  to  the  Phenix  Insurance  Company,  and  direct- 
ed that  the  $4,500,  and  all  accumulations  of  interest  thereon, 
be  paid  to  it.  The  Conways  appeal  from  such  award  and  di- 
rection. The  view  of  the  District  Court  was,  that  the  interest 
or  lien  of  the  Conways  in  the  tug,  growing  out  of  the  damage 
suffered  by  the  canal  boat  and  cargo  at  the  earlier  date,  was 
liable  to  respond  for  the  damage  to  the  barge  at  the  later  date. 
I  cannot  concur  in  this  view.     This  is  a  case  where  there  was 
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no  priority  of  attachment  or  seizure  of  the  vessel,  although  the 
libel  for  the  second  damage  was  first  filed,  and  it  is  not  a  case 
where  either  claim  can  be  considered  as  other  than  one  sound- 
ing in  damages  for  a  tort.  The  contention  on  the  part  of  the 
Phenix  Insurance  Company  is,  that  the  claims  arising  out  of 
the  two  torts  are  to  be  paid  in  the  inverse  order  of  their  crea- 
tion, on  the  view  that,  though  they  are  claims  of  the  same 
class,  they  are  not  claims  of  the  same  rank  of  privilege.  It 
may  very  well  be,  that,  among  creditors,  he  is  to  be  .preferred 
'*  who  has  contributed  most  immediately  to  the  preservation 
of  the  thing ; "  that  "  the  last  bottomry  bond  is  preferred  to 
those  of  older  date ;  "  and  '^  that  repairs  and  supplies  furnished 
a  vessel  in  her  last  voyage  take  precedence  of  those  furnished 
in  a  prior  voyage."  But,  the  principle  governing  such  cases 
is,  that  '^  the  services  performed  at  the  latest  hour  are  most 
efficacious  in  bringing  the  vessel  and  her  freightage  safely  to 
their  final  destination;"  and  that  '^each  foregoing  incum- 
brance, therefore,  is  actually  benefitted  by  reason  of  the  suc- 
ceeding incumbrance."  This  principle  can  have  no  place  ex- 
cept where  services  are  rendered,  such  as  loaning  money, 
furnishing  supplies,  making  repairs,  salvage,  and  claims  aris- 
ing out  of  contract  generally.  Such  services  benefit  the  ves- 
sel, make  her.  better,  preserve  her,  contribute  to  save  her,  or 
improve  her,  or  keep  her  in  running  or  goiug  order,  for  the 
benefit  of  all  who  have  prior  liens  or  claims  on  her.  But,  a 
second  tort  or  collision  can  have  no  such  effect  in  reference  to 
a  party  injured  by  a  prior  tort  or  collision.  The  second  tort 
or  collision  does  not  benefit  the  vessel,  or  add  to  her  value,  or 
preserve  her.  It  only  tends  to  injure  her,  and  the  sufferer  by 
the  first  tort  or  collision,  in  having  recourse  against  the  vessel 
after  the  second  tort  or  collision,  must  take  her  as  he  finds 
her,  damaged,  perhaps,  by  a  second  collision.  He  ought  not 
to  lose  the  benefit  of  his  lien  arising  out  of  the  first  tort  or 
collision,  unless  the  circumstances  are  such  that,  in  judgment 
of  law,  h^  may  fairly  be  held  to  have  waived  his  lien,  or  post- 
poned it,  as  regards  the  lien  arising  out  of  the  second  tort  or 
collision.    In  the  present  case,  there  was  no  waiver  or  post^ 
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ponement.  Ko  case  cited  declares  any  doctrine  which  sanc- 
tions the  giving  of  priority  in  the  .present  case  to  the  Phenix 
Insurance  Company,  except  what  is  found  in  the  case  of  The 
America^  (6  Monthly  Law  Reporter^  new  seriesj  264.)  That 
case  is  not  sustained  by  authority,  nor  is  it  sustainable  on  prin- 
ciple. There  was  nothing  in  the  mere  fact  of  the  second  tort, 
to  extinguish  the  lien  arising  out  of  the  first  tort ;  and,  where 
both  torts  were  of  the  same  character,  each  arising  out  of  neg- 
ligence towards  a  tow  in  fulfilling  a  contract  of  towage,  and 
each  claimant  arrests  the  vessel  at  the  same  time,  to  respond, 
there  is  no  principle  of  the  maritime  law,  and  no  interest  of 
commerce  or  navigation,  which  requires  that  the  elder  lienor, 
not  guilty  of  laches,  and  not  having  committed  any  waiver  or 
abandonment,  should  have  his  claim  postponed  to  that  of  the 
younger  lienor. 

The  decree  of  the  District  Court  must  be  reversed,  as  to 
the  matters  appealed  from,  with  costs  of  the  appeal,  and  pri- 
ority of  lien  and  of  payment  out  of  the  fund  be  awarded  to 
the  Conways,  and  both  cases  be  remanded  to  the  District 
Court,  with  directions  to  that  Court  to  proceed  with  the  ref- 
erence in  the  suit  brought  by  the  Conways,  and  to  take  such 
further  proceedings  thereafter  as  may  not  be  inconsistent  with 
the  findings  and  opinion  of  this  Court. 


The  Unttbd  Nickel  Company 

vs. 

The  New  Home  Sbwino  Machine  Company.    In  Equht. 

The  defendant  was  sued  at  law,  in  1880,  by  the  phdntiff,  for  infringing  a  patent. 
The  suit  remained  pending,  but  unprosecuted.  In  1888,  the  plaintiff  brought 
this  suit  in  equity  against  the  defendant,  for  inMnging  the  patent,  and  ap- 
plied for  a  preliminary  injunction.    The  defendant  had  been  doing,  for  seven 
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years,  the  same  thing  now  complained  of.  The  plaintiff  only  granted  lioenaea 
under  his  patent.  The  defendant  was  pecuniarily  responsible,  and  his  lioenae 
fee  would  be  about  $800  a  year  :  Beld,  that  the  application  must  be  denied. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  July  20th,  188S.) 

Blatchfokd,  J.  I  do  not  deem  it  necessary  or  proper  to 
consider,  on  this  motion  for  a  preliminary  injmiction,  the 
merits  of  the  controversy  between  the  parties,  for  there  is  a 
snfficient  gronnd  for  denying  the  motion,  in  the  fact  that  the 
defendant  has  been  doing  for  seven  years  what  is  now  com- 
plained of,  and  that,  in  1880,  the  plaintiff  sned  the  defendant 
at  law,  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  for  the  infringement  of  the  patent  now 
sued  on,  and  that  such  suit  at  law,  after  proceeding  to  a  decla- 
ration, has  been  allowed  by  the  plaintiff  to  remain  unproee- 
cuted.  It  appears  that  what  the'  defendant  did  before  such 
suit  at  law  was  brought  was  of  the  same  character  with  what 
it  has  done  since.  The  plated  articles  it  now  has  on  hand,  for 
sale,  as  parts  of  sewing  machines,  must  have  been  plated  by  it 
since  such  suit  at  law  was  brought.  The  plaintiff  does  not 
plate,  but  licenses  others  to  plate.  It  is  shown  that  the  de- 
fendant's license  fee  would  be  about  $300  a  year.  That 
would  be  the  amount  of  profits  or  damages  to  be  recovered 
by  the  plaintiff.  The  defendant  is  shown  to  be  pecuniarily 
responsible.  Under  the  foregoing  circumstances,  there  ought 
not  to  be  an  injunction  before  final  hearing. 

Dickerson  <&  Dickerscm,^  for  the  plaintiff. 

W.  A,  Jenner  and  Chauncey  Smithy  for  the  defendant 
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HoBABT  B.  Ives 

V8. 

Joseph  B.  Sabgbnt.     In  Equity. 

Claims  8  and  4  of  re-issued  letters  patent  granted  to  Hobart  B.  lyes,  as  assignee 
of  Frank  Davis,  October  IStb,  1881,  for  an  improvement  in  door-bolts,  on  an 
application  £led  April  1st,  1881,  tbe  original  patent  having  been  granted  to 
said  Davis,  as  inventor,  April  9th,  1878,  are  invalid.  • 

Those  two  claims  cover,  as  a  distinct  invention,  a  pitman  acting  also  as  a  spring. 
In  tbe  original  patent  the  pitman  was  claimed  only  in  combination  with  other 
things.  The  defendant,  in  December,  1880,  began  to  make  bolts  not  infring- 
ing any  claim  of  the  original  patent.  He  continued  to  make  them  after  the 
reissue,  infringiog  only  claims  8  and  4  of  the  re-issue.  The  failure  to  claim 
tbe  pitman  acting  also  as  a  spring,  in  the  original  patent,  was  a  mistake  : 
Htld,  that  tbe  right  to  make  claims  8  and  4  was  lost  by  laches. 

(Before  Shifman,  J.,  Connecticut,  July  28d,  1883.) 

Shifman,  J.  This  is  a  bill  Id  eqnitj  to  restrain  the  defend- 
ant from  the  alleged  infringement  of  re-issned  letters  patent, 
dated  October  18th,  1881,  to  the  plaintiff,  as  assignee  of  Frank 
Davis,  for  an  improvement  in  door-bolts.  The  original  patent 
was  granted  to  Davis,  as  inventor,  on  April  9th,  1878,  and  the 
application  for  a  re-issne  was  filed  April  1st,  1881. 

The  specification  of  the  re-issue  says,  that  the  invention 
consisted  ^^  in  combining  a  cylindrical  outer  case  with  an  inner 
case,  constructed  and  recessed  as  hereinafter  described,  said 
cases  combining  to  inclose  the  operating  mechanism,  and  to 
form  a  fulcrum  and  guide  therefor ;  in  combining  with  said 
cases  a  bolt,  pitman  and  crank ;  and  in  a  pitman  or  connecting 
rod  performing  the  functions  of  both  pitman  and  spring,  as  the 
above  are  hereinafter  more  fully  set  forth  and  claimed."  The 
pitman,  which  performed  the  functions  of  both  pitman  and 
spring,  was,  in  fact,  the  essence  of  the  invention,  and  is  claimed 
alone,  and  in  combination  with  the  bolt  and  crank,  to  hold  the 
Vol.  XXI.— 27 
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bolt,  in  the  third  and  fourth  claims  of  the  re-ifisae,  as  follows : 
'^  3.  The  combination  of  the  bolt  C,  provided  with  the  lug  c^ 
pitman  E,  operating  as  a  pitman  and  spring,  and  crank  D,  ta 
hold  the  bolt,  substantially  as  set  forth.  4.  In  a  cylindrical 
door-bolt,  the  pitman  E,  arranged  and  adapted  to  operate  as  a 
pitman  and  spring,  substantially  as  set  forth." 

In  the  original  specification  the  patentee  was  made  to  say^ 
that  his  invention  consisted  "  chiefly,  in  combining  a  cylindri- 
cal outer  casing  with  an  inner  casing,  constructed  and  recessed 
as  hereinafter  described,  said  casings  combining  to  inclose  the 
operating  mechanism,  and  to  form  a  fulcrum  and  guide  there- 
f pr ;  and  in  combining,  with  said  casings,  a  bolt,  pitman  and 
hub,  so  constructed  and  arranged  as  to  operate  in  the  same 
without  pivot  pins  or  any  additional  devices,  all  as  hereinafter 
more  fully  described  and  claimed." 

The  second  of  the  three  claims  of  the  original  patent,  and 
the  only  one  which  mentioned  the  pitman,  was  as  follows :  '^  2» 
The  combination  of  casing  A,  having  opposite  holes  d,  a,  with 
inner  casing  B,  having  transverse  groove  ft*  and  slot  h\  flat  hub 
D,  having  crank  arm  D\  and  the  bolt  and  pitman,  substantial- 
ly as  set  forth."  It  is  manifest,  that  the  draughtsman  had  no 
idea  that  the  pitman  spring  uncombined  with  the  two  casings 
was  to  be  claimed,  or  was  regarded  as  a  distinctive  part  of  the 
invention. 

The  defendant,  as  president  and  head  of  the  manufactur- 
ing business  of  the  corporation  known  as  ^'  Sargent  &  Co.,"  is 
infringing  the  third  and  fourth  claims  only  of  the  re-issue,  but 
has  not  infringed  either  claim  of  the  original  patent.  The  de- 
fence is,  that  the  third  and  fourth  claims  of  the  re-issue  are  not 
for  the  invention  described  or  claimed  in  the  original  patent, 
and  are,  therefore,  void. 

The  inventor,  a  carpenter  by  trade  and  not  an  educated 
man,  invented  the  device  in  November,  1877,  and  applied,  in 
January,  1878,  to  Mr.  Terry,  a  patent  solicitor  in  New  Haven, 
to  procure  him  a  patent,  specifying,  as  the  invention  to  be 
protected,  the  pitman,  which,  in  connection  with  the  crank, 
held  the  bolt  and  answered  the  double  purpose  of  pitman  and 
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spring.  Terry,  being  in  ill  health  and,  therefore,  not  then  do- 
ing business,  sent  the  case  to  his  agent  in  Washington,  with 
Davis'  instructions.  In  due  time  the  papers  were  returned  to 
Terry  and  were  signed  by  Davis,  who  read  them  and  supposed 
that  the  application  "covered  the  spring,  which  he  intended 
to  be  patented."  Terry  did  not  read  the  application.  The 
patent  was  received  by  Davis  in  April,  1878.  It  does  not  ap- 
pear whether  it  was  then  examined  or  not.  The  plaintiff  did 
not  see  the  patent  until  after  it  was  assigned  to  him,  on  May 
28th,  1879.  Whether  he  then  read  it  or  not  he  does  not 
know,  but,  in  the  latter  part  of  1880,  after  the  defendant  had 
begun  to  infringe,  he  did  read  it,  and  supposed,  from  the 
drawings,  that  the  pitman  spring,  as  a  separate  invention,  was 
secured  by  the  patent,  until  he  was  undeceived  by  Mr.  Terry. 
In  the  spring  of  1878,  the  plaintiflE  received  from  Davis  a  li- 
cense to  use  the  pitman  spring  upon  another  than  the  patented 
bolt.  In  September,  1880,  Sargent  &  Co.  commenced  work 
upon  the  patterns  for  the  infringing  bolt,  and  made  the  first 
bolts  December  1st,  1880. 

The  plaintiff  insists  that  the  invention  of  the  pitman  acting 
also  as  a  spring,  independent  of  its  connection  with  the  cas- 
ings, is  shown  in  the  specification  of  the  original  patent,  and 
that,  therefore,  the  correction  of  the  mistake  by  the  introduc- 
tion of  a  proper  claim  was  not  new  matter.  The  defendant 
claims  that  there  is  no  hint,  in  the  original  patent,  that  the 
pitman  was  to  have  the  function  of  a  spring,  but,  if  there  had 
been  a  full  description  of  it,  yet,  as  there  was  no  suggestion 
that  the  pitman  spring  could  accomplish  a  beneficial  result 
disconnected  from  the  two  casings,  the  re-issue  contained  a 
different  invention  from  any  which  was  suggested  in  the  orig- 
inal specification,  and  therefore,  the  invention  of  the  third  and 
fourth  claims  is  new  matter.  It  seems  to  me  that  it  is  useless  to 
discuss  this  question,  because,  if  the  alleged  mistake  could 
have  been  safely  and  permanently  corrected  by  seasonable  ap- 
plication to  the  Patent  Office,  the  patentee  and  assignee  had, 
at  the  time  of  the  application  for  a  re-issue,  lost  their  rights  by 
their  own  laches.     The  Supreme  Court,  in  Miller  v.  Brass 
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Co,^  (104  U.  S.y  350,)  declared,  that  the  right  to  have  a  mistake 
in  a  patent  corrected,  when  the  mistake  was  plain  and  forth- 
with discernible,  and  improperly  narrowed  the  claim,  must  be 
Bpeedilj  exercised,  and  that  the  right  would  be  necessarily 
'^abandoned  and  lost  by  unreasonable  delay.  The  Court  said : 
^*  In  reference  to  re- issues  made  for  the  purpose  of  enlarging 
'the  scope  of  a  patent,  the  rule  of  laches  should  be  strictly  ap- 
plied ;  and  no  one  should  be  relieved  who  has  slept  upon  his 
rights  and  has  thus  led  the  public  to  rely  on  the  implied  dis- 
^claimer  involved  in  the  terms  of  the  original  patent."  This 
^doctrine  of  the  loss,  through  laches,  of  the  right  which  a  pat- 
entee would  otherwise  have  had  to  correct  mistakes,  has  been 
favorably  referred  to  by  the  Supreme  Court  in  at  least  four 
cases  since  the  decision  in  Miller  v.  Brass  Co. 

In  this  case,  the  mistake  which  is  claimed  to  have  occurred 
in  consequence  of  the  draughtsman's  failure  to  know  the  na- 
ture of  the  invention,  was  one  which  a  person  conversant  with 
the  invention  and  with  the  subject  of  patents  would  have  seen 
upon  the  first  inspection  of  the  application  or  of  the  patent. 
The  inventor  read  the  application,  but,  reading  with  unintel- 
ligent eyes,  did  not  perceive  that  his  invention  was  not  at- 
tempted to  be  secured.  He  made  no  inquiries  of  the  intelli- 
gent solicitor  who  witnessed  his  signature  to  the  application,- 
but  returned  the  papers  to  Washington.  The  assignee  took  a 
license  or  permis^on  to  use  the  pitman  spring  in  the  spring 
of  1878,  and  afterwards  bought  the  patent  without  ever  hav- 
ing read  it,  and  cannot  say  positively  that  he  examined  it 
until  after  the  infringement.  The  patent  was  issued  April 
9th,  1878,  and,  on  December  1st,  1880,  two  years  and  seven 
months  afterwards,  the  defendant,  who,  probably,  had  read 
it,  commenced  to  make  non-infringing  bolts. 

It  would  be  useless  to  suggest  that  the  plaintiff  moved 
with  alacrity  after  he  knew  of  the  defect  in  his  patent,  and 
that  the  patentee's  ignorance  was  an  excuse  for  his  ineffi- 
ciency, for,  the  palpable  negligence  of  the  one  in  buying  a  pat- 
ent without  knowing  or  reading  its  contents,  and  the  igno- 
rance of  the  other,  when  knowledge  was  at  hand,  do  not  bar 
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the  consequences  of  delay.  Quoting  the  language  of  the  Su- 
preme Court  in  regard  to  laches  respecting  claims  or  righta 
which  did  not  pertain  to  patents  :  "  It  is  not  merely  a  question 
as  to  what  information  respecting  their  rights  parties  do  actual- 
ly obtain,  but  as  to  what  information  they  might  have  obtained, 
had  they  used  the  means  and  opportunities  directly  at  their 
command."  {ffoyt  v.  Sprague^  103  O.  S.j  613.)  It  is  obvious 
that  the  present  case  is  one  of  hardship  to  an  honest  purchaser 
of  a  patent^  but  the  Supreme  Court,  after  having  repeatedly 
declared,  in  substance,  that  re-issues  with  enlarged  claims  are 
to  be  the  exception  and  not  the  rule,  in  the  recent  cases  say^ 
that  the  '^  rule  of  laches  should  be  strictly  applied,"  and  that 
it  is  too  late  for  the  inventor  to  regain  an  exclusive  right 
in  his  invention,  when,  after  a  delay  which  is  unreasonable^ 
if  men  are  to  be  required,  in  the  matter  of  their  patents,  to  act 
with  ordinary  prudence  and  promptness,  the  thing  invented 
has  gone  into  public  use  and  individuals  are  expending  money 
in  its  manufacture. 

The  bill  is  dismissed. 


Henry  T.  Blake^  for  the  plaintiff. 
John  S.  Beaohy  for  the  defendant. 


John  J.  Cowell 
John  H.  Sessions  and  John  H.  Sessions,  Jr.    In  EginrrT. 

Re-i88aed  letters  putent  granted  to  John  J.  Ck)weU,  as  assignee  of  Edward  Sem- 
ple»  December  10th,  1878,  (the  original  patent  haying  been  dated  February 
16th,  1868,)  and  reissued  letters  granted  to  John  J.  Cowell,  as  assignee  of  ^ 
John  C.  Locke,  December  10th,  1878,  (the  original  patent  having  been  dated 
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March  21  rt^  1871,)  all  reUiiog  to  trunk  OnflteDings  or  tmnk  catches,  oonod- 
ered. 

Each  re-iseae  waa  a  fdtile  attempt  to  expand  a  narrow  patent  into  a  comprebea- 
rire  one,  and  was  intended  to  co^er  snbeeqnent  inTentions,  which  neither 
Semple  nor  Locke  made  or  conceiyed. 

Unless  the  two  claims  of  the  Semple  re-issne,  and  claims  1  and  2  of  the  Locks 
re4s8ae,  are  constmed  in  strict  conformity  to  the  actoal  inventions  as  de- 
scribed in  the  specifications,  those  claims  are  Toid,  becanse  they  are  nndos 
expansions  of  the  originals,  but  not  by  reason  of  any  laches  in  obtaining  a 
re-issne. 

Tmnk  fiasteners  made  nnder  letters  patent  granted  to  Charles  A.  Taylor,  Joly 
9th,  1872,  and  Febmary  18th,  1878,  did  not  infringe  either  of  the  original 
patents  of  Semple  or  Locke,  and  they  do  not  infringe  tiie  actual  inventions  of 
Semple  and  Locke,  althoogh  they  infringe  the  literal  terms  of  the  two  daims 
of  the  Semple  re-issae,  and  of  claims  1  and  2  of  the  Locke  re-issoe. 

Tmnk  fasteners  made  under  letters  patent  granted  to  Chariee  A.  Taylor,  Sep- 
tember 21st,  1880,  do  not  infringe  the  invention  of  either  Semple  or  Locke. 

Letters  patent  granted  to  Eliakim  Rice,  March  27th,  1877,  for  a  tmnk-catch,  are 
not  infringed  by  any  of  the  forms  of  the  Taylor  device. 

(Before  Shzphak,  J.,  Ck>nnecticnt^  July  26th,  1888.) 


Shifmak,  J.  This  is  a  bill  in  equity  to  restrain  the  alleged 
infringement,  bj  the  defendants,  of  re-issned  letters  patent, 
dated  December  10th,  1878,  to  the  plaintiff,  as  assignee  of  Ed- 
ward Semple ;  also,  of  re-issned  letters  patent,  dated  December 
10th,  1878,  to  the  plaintiff,  as  assignee  of  John  C.  Locke ;  also, 
of  letters  patent  to  EliaMm  Eice,  dated  March  27th,  1877;  aU 
relating  to  trunk  fastenings  or  trunk  catches.  The  original 
Semple  patent  was  dated  February  16th,  1868,  and  the  origi- 
nal Locke  patent  was  dated  March  21st,  1871.  The  bill  also 
included  allegations  in  regard  to  the  infringement  of  letters 
patent  to  E.  A.  G.  Boulstone,  dated  October  30th,  1866,  for 
an  improvement  in  traveling  bags,  but,  on  the  hearing,  it  was 
conceded  that  the  plaintiff  had  not  such  a  title  to  this  patent 
as  to  enable  him  to  maintain  a  suit  for  infringement. 

The  original  Semple  specification  says,  that  his  invention 
consisted  **  in  providing  the  comers  of  the  cover  and  of  the 
box  of  trunks  with  metallic  plates,  so  arranged  that  when  the 
trunk  is  closed  the  plates  hold  the  cover  and  the  box  together, 
preventing  any  lateral  motion  of  the  cover,  and  stiffening  the 
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entire  frame  of  the  trunk,  each  plate  being  provided  with  a 
suitable  locking  device."  A  metallic  angle  plate  was  riveted 
to  each  front  comer  of  the  tronk  box,  the  side  halves  of  these 
plates  being  ,provided  with  loops.  Another  metallic  angle 
plate  was  riveted  to  each  front  comer  of  the  trunk  cover,  the 
side  halves  of  these  plates  being  provided  with  lugs  or  dowels, 
for  the  purpose  of  entering  the  loops  when  the  trunk  is  closed, 
and  thns  preventing  lateral  motion  of  the  cover.  The  front 
halves  of  both  angle  plates  are  provided  with  any  suitable  de- 
vice for  locking  the  trunk  by  means  of  an  independent  key. 
The  claim  was,  "  The  angle  pieces  A,  provided  with  the  loops 
«,  in  combination  with  the  angle  pieces  C,  provided  with  the 
Ings  hj  when  arranged  for  operation,  in  connection  with  a  trunk 
or  similar  article,  substantially  as  described." 

The  first  of  the  two  claims  of  the  re-issue  is  as  follows :  *'  1. 
In  a  trunk  cover,  a  device  independent  of  the  trunk  lock,  con- 
sisting of  a  plate  constructed  with  a  projection  substantially 
parallel  with  the  vertical  plane  of  the  plate,  combined  with  a 
second  plate,  constructed  with  a  socket  to  receive  said  projec- 
tion, and  the  said  two  parts  constructed  to  be  applied,  one 
plate  to  the  cover  and  the  other  to  the  body  of  the  trunk,  sub- 
stantially as  described."  The  second  claim  is  for  the  same 
combination,  but  requires  that  the  two  plates  shall  be  provid- 
ed with  a  locking  device,  "  to  flecure  said  two  parts  together 
in  their  closed  condition." 

The  Locke  device  was  constructed  as  follows,  the  quota- 
tions being  from  the  original  specification :  There  were  two 
straps  of  hoop  iron  or  other  metal,  which  would  yield  readily. 
Each  strap  was  pivoted  to  the  valance  of  the  trank,  and  its  up- 
per end  rested  loosely  in  the  case  or  escutcheon, ''  so  as  to  have 
a  slight  degree  of  lateral  play,  the  object  of  which  is  to  ena- 
ble the  straps  to  catch  and  lock  with  the  catches,  if  the  cover 
becomes  racked."  The  lower  ends  of  the  straps  were  formed 
dovetailed.  Two  catches  were  attached  to  the  body  of  the 
trunk.  The  upper  part  of  each  was  formed  with  two  lugs, 
which  were  of  the  same  dovetailed  or  wedging  form  as  the  ends 
of  the  straps.     ^^  These  lugs  slant  imperceptibly  at  the  top,  and 
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gradnallj  increase  in  projection  as  they  go  downward,  till  they 
pasB  tiie  extent  of  the  passage  of  the  strap,  when  they  continne 
around  the  whole  circle  of  the  bottom,  but  in  an  oblong  form, 
leaving  thereby  an  open  space,  /,  under  the  end  of  the  strap, 
for  the  insertion  of  the  finger  to  raise  tiie  strap  to  disengage 
the  parts.  *  *  *  *  The  operation  is  as  follows :  When 
the  cover  shuts  down,  tiie  wide  lower  end  of  the  strap  rides 
over  the  wedging  lugs  ddoi  the  catches,  till  the  cover  is  fuDy 
closed,  when  the  inclines  of  the  straps  and  tiie  lugs  coincide, 
and  the  straps  then  drop  into  place  and  remain  locked."  The 
first  claim  of  the  original  patent  related  to  the  spring  straps, 
and  was  as  follows :  ^^  1.  The  spring  straps  D  D,  in  combina- 
tion with  the  catches  G  G,  all  constructed  substantially  as  de- 
scribed, for  the  purpose  specified."  The  first  and  second 
claims  of  the  re-issue  relate  to  the  catching  devices.  The  first 
is  as  follows :  '^  1.  A  trunk  fastening,  consisting  of  a  catch  and 
of  a  plate  providied  with  a  spring-catching  device,  one  to  be 
applied  to  the  cover  and  the  other  to  the  body  of  the  trunk, 
independent  of  the  trunk  lock,  and  adapted  to  automatically 
engage  with  each  other  in  closing  the  trunk."  The  second 
daim  adds  to  the  first,  '^  said  catch  constructed  with  a  cavity 
for  the  insertion  of  the  finger,  to  disengage  said  catching  de- 
vice, substantially  as  described." 

The  defendants'  trunk  fasteners,  except  Exhibit  O,  are 
made  under  patents  to  Charles  A.  Taylor,  of  July  9th,  1872, 
and  February  18th,  1878.  The  1878  patent  is  a  modification 
of  the  method  of  manufacture  of  the  1872  device,  and  is  made 
so  as  to  give  the  fastener  the  appearance  of  a  strap  and  buckle. 
The  1872  device  consisted  of  two  plates  attached  to  the  trunk 
cover,  which  locked  into  corresponding  catches  attached  to  the 
front  of  the  trunk  box.  Each  catch  consisted  of  a  metallic 
socket  provided  with  a  hinged  latch  or  hook,  and  with  a  flat 
spring,  which  bore  against  the  lower  end  of  the  latch,  and  kept 
its  upper  end  pressed  inward  against  the  socket.  The  upper 
end  of  the  latch  was  provided  with  a  prong,  which  extended 
through  into  the  socket.  When  the  trunk  cover  was  pressed 
down,  the  plates  or  keepers,  which  were  provided  with  beveled 
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ends  and  with  holes,  slid  down  into  the  sockets,  and  the  prongs 
latched  into  the  holes,  so  that  the  lid  was  held  firmly.  In  the 
1878  patent,  the  latch,  made  in  the  form  of  a  loop,  snaps  over 
a  projection  on  the  dowel  or  keeper. 

The  defendants  infringe  the  literal  terms  of  the  claims  of 
the  Semple  re-issue,  and  of  the  first  and  second  claims  of  the 
Locke  re-issne,  bnt  did  not  infringe  either  original  patent. 
The  Taylor  invention  was  a  trunk  fastener,  not  a  lock,  but  a 
fastener  to  keep  the  lid  in  place  in  case  of  accidents,  and  to 
take  part  of  the  strain  which  would  otherwise  come  upon  the 
lock.  It  is  a  combination  of  dowel  or  keeper  upon  the  trunk 
cover  and  socket  upon  the  trunk  box,  which  socket  is  provided 
with  a  hinged  non-elastic  latch  or  catch,  which  is  pressed  upon 
by  a  spring,  and  snaps  into  firm  engagement  with  the  keeper, 
the  hinged  latch  being  acted  upon  by  the  spring,  to  hold  it 
either  open  or  shut. 

The  Semple'  invention  was  not  a  trunk  fastener.  It  was 
an  angle  plate  upon  the  trunk  cover,  provided  with  a  dowel, 
in  combination  with  an  angle  plate  upon  the  trunk  box,  pro- 
vided with  a  loop  into  which  the  dowel  entered.  The  whole 
arrangement  was  for  the  purpose  of  stifiening  the  frame, 
making  the  upper  comers  durable,  and  preventing  motion  of 
the  cover. 

The  Locke  invention  was  a  strap  made  of  some  metal 
which  yields  readily,  and  resting  loosely  in  its  case,  so  as  to 
have  a  slight  degree  of  lateral  play,  and  dovetailed  at  its  lower 
end,  which  engages  with  a  peculiarly  constructed  catch  upon 
the  body  of  the  trunk.  The  lower  end  of  the  strap  rides  over 
the  dovetailed  lugs  of  the  catch,  till  the  cover  is  closed,  when 
the  inclines  of  the  straps  and  the  lugs  coincide.  While  this 
device  is  a  fastener,  it  bears  no  substantial  resemblance  to  the 
rigid  keeper  of  the  Taylor  invention,  which  slides  into  a 
socket,  and  engages  with  a  non-elastic  hinged  latch,  actuated 
by  a  spring,  to  hold  it  either  open  or  shut,  the  latch  snapping 
into  firm  engagement  with  the  keeper. 

Such  re-issue  was  a  similar  futile  attempt  to  expand  a 
narrow  patent  into  a  comprehensive  one,  and  was  intended  to 
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cover  subsequent  inventions,  which  neither  Semple  nor  Locke 
made  or  conceived.  Unless  construed  in  strict  conformity  to 
the  actual  invention  as  described  in  the  specifications,  the 
Semple  re-issue  and  the  first  and  second  claims  of  the  Locke 
re-issue  are  void,  because  they  are  undue  expansions  of  the  re- 
spective originals,  but  not  by  reason  of  any  laches  in  obtain- 
ing  a  re-issue. 

Exhibit  O  was  made  under  the  Taylor  patent  of  September 
21st,  1880,  and  is  upon  a  different  principle  from  that  of  the 
Taylor  inventions  of  1872  and  1878.  It  has  no  spring  latch 
or  hinged  latch.  It  consists  of  two  rigid  parts,  one  to  be 
attached  firmly  to  and  above  the  valance  of  the  trunk,  the 
lower  end  of  the  piece  being  in  the  shape  of  a  flattened  dowel 
pin  with  a  square  opening.  Quoting  now  from  the  descrip- 
tion given  by  Mr.  Shepard,  the  defendants'  expert:  **The 
part  to  be  applied  to  the  body  of  the  trunk  consists  of  two 
pieces ;  one  piece  is  a  sort  of  frame,  having  holes  for  attach- 
ing it  to  the  trunk  body,  and,  in  the  middle,  on  the  front  part 
of  its  upper  end,  there  is  a  stud  or  projection,  beveled  on  its 
upper  side,  which  stud  is  for  engaging  the  hole  in  the  part 
which  is  applied  to  the  trunk  cover.  By  the  sides  of  this  stud 
there  are  two  flanges  for  engaging  the  edges  of  the  rigid  piece 
on  the  trunk  cover,  and  causing  it  to  come  into  proper  posi- 
tion for  engagement  with  the  beveled  lug.  *  *  *  When 
the  cover  comes  down,  the  rounded  end  of  the  dowel  strikes 
the  flanges  on  the  lower  member  of  the  fastener,  and  thereby 
brings  the  cover  into  the  proper  position  laterally,  and,  as  the 
cover  comes  down,  the  dowel  rides  over  the  beveled  face  of 
the  lug,  and,  as  soon  as  the  opening  in  the  dowel  is  directly 
in  front  of  the  lug,  it  snaps  into  engagement.  *  *  *  In 
order  to  disengage  this  fastener,  the  lever  (a  lever  mounted  on 
a  vertical  axis  and  pivoted  within  the  frame)  is  swung  forward 
to  pry  the  piece  which  is  hung  to  the  cover  of  the  trunk  for- 
ward far  enough  to  disengage  it."  This  fastener  was  not  a 
success,  because  there  was  no  spring,  and,  as  the  keeper  or 
dowel  depended  upon  its  position  upon  the  valance,  if  the 
valance  was  out  of  position,  the  keeper  failed  to  spring  over 
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the  face  of  the  Ing.  It  is,  manifestly,  unlike  the  Semple  in- 
vention, and  is,  in  its  construction^  npon  a  different  principle 
irom.  that  of  the  spring  dovetailed  strap  of  Locke,  which  rides 
into  engagement  with  the  wedging  faces  of  the  Ings  upon  the 
catch. 

The  Bice  invention,  the  patentee  says,  in  his  specification, 
consisted  "  of  a  trunk  catch  made  of  three  castings,  provided 
with  a  spring,  and  capable  of  being  put  together  without 
special  fitting.  It  is  so  constructed  that  two  dowels,  cast  on 
the  portion  attached  to  the  cover,  enter  sockets  formed  in  the 
part  attached  to  the  body  of  the  trunk."  In  view  of  the 
Taylor  patent  of  1872,  and  the  John  Arnold  patent  of  July 
Ist,  1873,  it  is  a  narrow  patent,  and  consists  in  the  fact  that 
the  parts  are  assembled  without  special  fitting  or  riveting,  but 
by  sliding  the  spring  into  place.  It  has  a  spring  and  hinged 
latch,  and  is,  therefore,  unlike  exhibit  O.  The  other  exhibits 
which  are  said  to  infringe  have  four  castings  and  a  spring,  and 
are  not  so  arranged  that  they  can  be  held  in  place  without 
riveting.  In  the  Sice  fastener,  the  latch  is  so  held  in  place 
by  the  spring,  that,  if  it  was  broken,  the  latch  would  be  liable 
to  drop  out  of  its  bearings.  This  is  not  true  of  the  defendants' 
fasteners.  In  the  Eice  patent,  both  fasteners  must  be  held 
out  of  engagement  by  the  hand,  when  the  lid  is  lifted.  Under 
the  Taylor  patent  of  1872,  and  in  the  defendants'  fasteners, 
the  spring  holds  the  latch  out  of  engagement  when  the  lid  is 
to  be  lifted.     There  is  no  infringement  of  the  Rice  patent. 

The  bill  is  dismissed. 

Albert  H.  WcXker^  for  the  plaintiff. 

ChaHes  E.  MitohdL  and  Bevkjamm  F.  Thurston^  for  the 
defendants. 
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Benjamin  Urneb 

V8. 

William  Katton  and  OTflBBS.    In  Equttt. 

Where,  in  a  soit  in  equity  for  the  infringement  of  letters  patent^  the  deliendaiit 
ifl  adjudged  to  be  an  infringer  and  decreed  to  account,  the  defendant  miiit»  in 
the  first  instance,  pay  the  master's  fees  on  the  accounting. 

(Before  Whbler,  J.,  Southern  District  of  New  Tork,  August  2d,  1888.) 

Whbeleb,  J.  Thifl  cause  has  now  been  heard  on  motdon 
of  the  master  for  payment  of  his  fees  on  the  accounting.  It 
is  agreed  that  his  fees  amount  to  $150.  Each  party  insists 
that  the  other  should  pay  them.  The  question  now  is,  not 
how  the  costs  shall  finally  be  allowed  and  taxed  in  favor  of 
either  party  against  the  other,  which  can  be  determined  prop- 
erly only  at  the  making  of  the  final  decree,  but  is,  which  party 
shall  pay  these  fees  in  the  first  instance.  As  the  defendants 
have  been  adjudged  to  be  infringers,  and  decreed  to  account 
for  the  gains,  profits  and  damages  of  their  infringement^,  they 
are  to  go  forward  in  the  accounting  and  bear  the  necessary 
expenses  of  doing  so,  among  which  are  the  master's  fees. 
This  was  so  held  in  Bridges  v.  Sheldon^  Dist.  Vt.,  Oct.  T., 
1879. 

Let  an  order  be  entered  that  the  defendants  pay  these  fees 
within  fifteen  days  from  the  entry  of  the  order. 


John  A.  Shields^  {master^  pro  se. 
Andrew  Comstock^  for  the  plaintiff. 
Wetmore  dk  Jenner^  for  the  defendants. 
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The  United  States  vs.  Jambs  Eeid  and  others. 

Where  a  judgment  in  an  action  of  debt  for  the  value  of  merchandise  forfeited 
for .  entry  by  frandulent  practices  is  rendered  in  the  District  Court,  and 
affirmed  by  the  Circnit  Court,  on  a  writ  of  error,  the  judgment  of  the  former 
Court  becomes  the  judgment  of  the  latter,  and  the  judgment  of  the  latter 
may  be  for  the  damages  and  the  costs  of  both  Courts. 

An  execution  on  such  judgement,  against  the  body  of  the  defendant,  cannot  be 
issued  out  of  a  Circuit  Court  of  the  United  States  in  New  York,  because  not 
authorijEed  in  a  like  case  by  the  Code  of  Civil  Procedure  of  New  York,  {ua. 
549,  650.) 

The  suit  is  not  one  to  recover  a  penalty,  nor  an  action  upon  contract,  express  or 
implied. 

(Before  Whuur,  J.,  Southern  District  of  New  York,  August  2d,  1888.) 

W  HEELER,  J.  This  was  an  actioH  of  debt,  for  the  value 
of  merchandise  forfeited  for  entry  by  means  of  false  and 
fraudulent  practices  and  appliances,  under  sec.  1  of  chap.  76, 
Act  of  March  8d,  1863,  (12  IT.  S.  Stat,  at  Large,  737 ;  Bev. 
Stat.^  sec.  2,864.)  The  plaintiff  recovered  judgment  in  the 
District  Court,  at  March  Term,  1873.  On  writ  of  error 
brought  by  the  defendants,  the  judgment  was  affirmed  in  this 
Court,  at  April  Term,  1879.  An  execution  against  the  bodies 
of  the  defendants  has  been  issued  out  of  this  Court,  for  the 
damages,  and  the  costs  of  both  Courts.  The  defendant  has 
moved  to  have  the  judgment  of  this  Court  made  to  be  for 
costs  in  this  Court  only,-  and  to  set  aside  the  execution  because 
it  runs  against  the  bodies  of  the  defendants. 

The  judgment  of  this  Court,  as  entered,  appears  to  be 
entirely  correct.  When  the  judgment  of  the  District  Court 
was  affirmed  in  this  Court,  the  judgment  did  not  remain  in 
the  District  Court,  as  the  judgment  of  that  Court,  to  be  en- 
forced by  its  process,  but  became  the  judgment  of  this  Court. 
{Bev.  Stat.,  sec.  636.)  If  this  were  not  so,  and  the  form  of 
entering  the  judgment  was  clerically  wrong,  proceedings  to 
correct  the  record  should  be  taken  before  the  Justice  who 
directed  the  entry.     This  part  of  the  motion  must  be  denied. 

Whether  the  execution  could  properly  issue  against  the 
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body  in  such  a  case  is  to  be  determined  by  the  ]&wb  of  the 
State.     {Rev.  Stat,  sees.  990,  991 ;  Low  v.  Durfee,  6  Fed. 
R&p.^  256.)    The  law  of  the  State  directly  applicable  is  fonnd 
in  the  Code  of  Civil  Procedure,  (sees.  549,  550.)    Those  sec- 
tions allow  process  to  issne  against  the  body  in  actions :  1.  To 
recover  a  fine  or  penalty ;  4.  In  an  action  npon  contract,  ex- 
press or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  in  contracting  or  incurring  the  liability;  and  in  no 
other  cases  claimed  to  be  applicable.     The  object  of  the 
Government  is  not  to  prevent  imports  but  to  collect  its 
revenue.    The  statutes  wliich  work  this  forfeiture  are  remedial 
to  that  end.    This  is  the  mode  of  obtaining  the  duties  when 
the  goods  are  so  proceeded  with  as  to  become  forfeited.     The 
value  of  the  goods  forfeited,  when  recovered,  is  no  more  a 
penalty  than  the  duties  would  be,  if  paid.    (StockweU  v. 
United  States,  13  Wall.,  531 ;  In  re  Veiterlein,  13  BkUchf. 
C.  G,  R.y  44.)    The  execution  cannot  be  upheld  on  the  ground 
that  the  recovery  was  of  a  penalty. 

As  to  the  other  ground,  this  can  hardly  be  said  to  be  an 
action  upon  contract,  either  express  or  implied.  Certainly, 
there  was  no  express  contract.  Bj  force  of  the  law  the  prop- 
erty ceased  to  be  the  property  of  the  defendants,  and  became 
the  property  of  the  Government,  if  the  Government  should 
choose  to  tidce  it ;  and  the  Government  became  entitled  to  the 
value  of  it,  in  lieu  of  the  property,  if  it  should  choose  to  take 
that.  The  Government  became  so  entitled  by  force  of  the 
law,  and  not  by  virtue  of  any  contract.  The  action  of  debt 
could  be  maintained  because  of  the  title  or  right  created  by 
the  law,  and  not  by  virtue  of  any  obligation  to  pay  entered 
into  by  the  defendants,  or  to  be  implied  from  their  acts, 
beyond  what  rests  upon  everybody,  to  obey  the  law  and  to 
yield  to  all  its  requirements.  The  liability  to  be  incurred^ 
within  the  meaning  of  this  part  of  the  Code,  is  a  liability  upon 
contract  between  party  and  party,  and  not  the  general  compact 
between  each  member  of  society  and  all  the  others,  to  support 
the  laws,  implied  from  living  under  them.     These  views  are 
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wdl  supported  by  the  reasoning  of  Choate,  J.,  in  United 
States  V.  MoUer,  (10  Ben.,  189.) 

The  motion  to  set  aside  the  execution  is  granted. 

Elihu  Root,  {District  Attorney,)  for  the  plaintiff. 

JEdioin  B.  Smith,  for  the  defendants. 


The  Wiloox  and  Oibbs  Sewing  Maohinb  Company 
OiBBBNS  Frame.    In  Equity. 

Wh«re  the  ezduaive  right  to  make  frames  for  sewing  machines,  in  the  shape  of 
the  Roman  capital  letter  G,  has  rested  on  patents,  snch  ezcluriye  right  can- 
not be  maintained  after  the  expiration  of  the  patents,  on  the  ground  that  sach 
shape  is  a  trade-mark. 

(Before  WmoLXE,  J.,  Southern  District  of  New  York,  Angnst  4th,  1888.) 

Wheeler,  J.  This  suit  was  brought  in  the  Supreme  Court 
of  the  State,  to  restrain  the  use  of  frames  in  sewing  machines, 
in  the  shape  of  the  Koman  capital  letter  G.  A  preliminary  in- 
junction, restraining  snch  use  until  further  order,  was  granted 
ex  parte,  and,  before  further  proceedings,  the  cause  was  re- 
moved to  this  Court.  It  has  now  been  heard  on  motion  to 
dissolve  this  injunction.  As  the  case  now  stands,  it  appears 
that  letters  patent  No.  21,129  were  granted  to  James  E.  A. 
Gibbs,  under  date  of  August  10th,  1858,  for  improvements  in 
sewing  machines,  the  drawings  and  model  of  which  showed 
this  frame,  but  it  was  not  claimed  as  a  part  of  the  patented 
invention ;  that  design  letters  patent  No.  1,206,  under  date  of 
February  21st,  1860,  were  granted  to  him  for  this  form  of 
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frame ;  that,  upon  the  surrender  of  the  original  patent  No. 
21,129,  re-issued  letters  patent  No.  2,655,  under  date  of  June 
18th,  1867,  were  granted  to  him,  in  which  this  shape  of  frame 
was  particularly  described,  and  its  advantages  set  forth  as, 
"  which  not  only  stamps  it  with  a  peculiar  character,  but  is 
also  exceedingly  useful,  as  it  affords  the  greatest  possible  space 
for  the  cloth  or  material  to  be  sewed,  of  being  turned  and 
twisted  under  the  needle  and  upon  tlie  table,"  and  there  was 
claimed,  as  a  part  of  the  patented  invention,  "  combining  with 
the  vibrating  needle  arm  a  frame  shaped  substantially  like  the 
Koman  letter  Q,  as  herein  shown  and  described,  and  for  the 
purposes  set  forth."    The  orator  operated  under  these  patents, 
until  they  expired,  the  design  patent  February  21st,  1867,  and 
the  re-issued  patent  August  1 0th,  1872.     The  orator  registered 
this  form  of  the  frame  as  a  trade-mark,  and  obtained  certificate 
No.  8,356,  dated  June  14th,  1881,  in  the  declaration  for  which 
it  is  stated,  that  '^  this  trade-mark  has  been  used  continuously 
in  the  business  of  the  said  company  since  the  year  1859." 
The  orator  manufactured  and  sold  sewing  machines  having 
this  form  of  frame,  so  extensively  and  for  such  length  of  time, 
^.  while  others  were  excluded  from  doing  so,  that  its  machines 
came  to  be  known  in  the  trade  by  this  feature.     The  defend- 
ant makes  and  sells  machines  with  the  same  style  of  frame,- 
which,  to  some  extent,  indicates  to  those  not  informed  that 
his  machines  are  of  the  orator's  make.     The  question  now  is, 
whether  the  defendant  has  the  right  to  continue  such  use  of 
this  form  of  frame,  or,  the  orator  has  the  right  to  have  him  re- 
strained from  such  use. 

This  frame  is  an  essential  part  of  these  sewing  machines, 
as  it  supports  most  of  the  moving  parts  of  the  machinery  in 
the  proper  place  for  doing  their  work.  This  form  of  frame 
has  some  advantages  over  others,  in  that  it  requires  less  room 
for  itself  in  proportion  to  the  room  afforded  by  it  for  the  oth- 
er parts  and  the  material  sewed,  as  described  in  the  patent  for 
it.  Sewing  machines  made  with  these  frames,  otherwise  good, 
were  good  machines.  The  frames  in  this  form  were  a  part  of 
the  manufacture  to  be  identified  as  to  source,  and  not  an  iden- 
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tifying  mark,  merely,  of  source,  indifferent  to  the  manufac- 
ture. The  orator,  in  the  use  of  this  frame,  made  a  good  ma- 
chine in  this  respect.  Without  the  protection  of  a  patent, 
however,  the  orator  could  not,  by  making  good  machines, 
either  in  form,  or  style,  or  other  respects,  exclude  others  from 
making  the  like  in  either  or  all  of  these  particulars,  in  the 
first  instance,  certainly.  ^Not  until  a  feature  had  been  used 
long  enough  to  be  known  as  a  mark  of  the  orator's  machines, 
could  the  employment  of  it  by  others  be  a  representation  that 
their  machines  were  the  orator's.  At  common  law,  this  form 
was  open  to  everybody,  and,  but  for  the  exclusive  use  con- 
ferred by  the  patents,  it  might  have  been  employed  by  others 
so  extensively  that  the  employment  of  it  by  the  orator  would 
not  have  been  any  representation  at  all  that  machines  having 
it  were  of  the  orator's  make.  The  exclusive  rights  of  the  ora- 
tor, up  to  the  time  of  the  expiration  of  the  patents,  appear  to 
have  rested  upon  the  patents,  and  not  upon  any  right  acquired 
independently  of  the  patents.  All  rights  acquired  under  the 
patents  expired  with  them.  Congress  was  given  power  to  pro- 
mote the  progress  of  science  and  useful  arts,  '^  by  securing,  for 
limited  times,  to  authors  and  inventors,"  the  exclusive  right 
to  their  writings  and  discoveries.  {Oonstj  Art.  1,  sec,  8.)  The 
grant  to  the  inventor  of  the  exclusive  right  is  in  consideration 
of  the  benefit  which  the  public  will  derive  from  the  invention 
after  the  expiration  of  the  term.  {Grant  v.  Raymondj  6  PeUj 
218.)  Whatever  was  patented  to  the  inventor,  and  enjoyed 
by  the  inventor  and  those  operating  in  any  way  under  him 
during  the  term,  belongs  to  the  public  and  is  free  to  all,  at  the 
expiration  of  the  term.  Accordingly,  a  manufacturer  of  a  pat- 
ented article,  after  the  expiration  of  the  patent,  has  a  right  to 
represent  that  it  was  made  according  to  the  patent,  and  to  use 
the  name  of  the  patentee  for  that  purpose.  {Fairbanks  v.  Jo- 
oobuSj  14  Blatchf.  G.  C.  i?.,  337 ;  Singer  Manufacturing  Co. 
V.  Stana^e^  6  Fad.  Rep.^  279 ;  Singer  Manufacturing  Co.  v. 
Riley^  11  Fed.  Rep,^  706 ;  Singer  Manufacturing  Co.  v.  Loog^ 
48  L.  2\  R.y  N.  S,y  3,  and  15  Reporter,  538.)  Anything  de- . 
scriptive  of  the  properties,  style,  or  quality  of  the  article  mere- 
VoL.  XXI.— 28 
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ly,  is  open  to  all.  {Canal  Co.  v.  Clark,  13  Wall.,  311 ;  JUan- 
ufactwrvng  Co.  v.  Trainer ,  101  O.  /SI,  51,)  While  no  one  has 
the  right  to  sell  his  own  wares  as  the  wares  of  another,  every 
one  has  the  right  to  make  and  sell  any  wares  not  protected  by 
patents.  Marks,  symbols,  or  dress,  placed  npon  the  wares, 
might  unlawfully  misrepresent  their  source ;  but,  when  left 
to  speak  for  themselves  alone,  there  could  be  no  wrongful  mis- 
representation. 

These  principles  are  not  much  controverted  by  the  orator's 
counsel,  but  it  is  claimed  that,  as  the  orator's  machines  are 
somewhat  known  by  this 'frame,  and  other  shapes  easily  dis- 
tinguishable from  this  might  be  equally  useful,  some  of  which, 
in  hexagonal  or  octagonal,  instead  of  curved,  shape  are  sug- 
gested, the  defendant  should  use  some  of  those.  But  those, 
doubtless,  would  have  been  infringements  of  the  patents,  and 
the  style  used  is  as  much  freed  by  the  expiration  of  the  pat- 
ents as  those  are.  All  the  efiect  which  these  frames  have,  in 
representing  machines  to  be  those  of  the  orator,  appears  to  be 
due  to  the  monopoly  enjoyed  under  the  patents ;  and,  to  give 
the  orator  the  benefit  of  the  efiect,  by  calling  the  frame  a  trade- 
mark, would  continue  the  monopoly  indefinitely,  when,  under 
the  law,  it  should  cease. 

It  is  obvious  that  the  registration  of  the  trade-mark,  in 
1881,  would  not  affect  rights  which  the  public  already  bad 
acquired ;  it  is  not  claimed  that  it  should. 

Motion  granted. 

Stephen  A.  Walker  and  A.  C.  Bravm,  for  the  plaintiff. 

J.  Hampden  Dougherty  and  Joeeph  C.  Fraley,  for  the  de- 
fendant. 
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Benjamin  Urnee  vs.  William  Katton.    In  Equity. 

On  a  recoyery  of  $100  profits,  in  a  suit  in  equity  for  the  infringement  of  a  pat- 
ent, the  defendant  not  having  prevailed  on  any  issue  on  any  distinct  item, 
full  costs  were  allowed  to  the  plaintiff. 

(Before  Wheelke,  J.,  Southern  District  of  New  Tork,  August  16th,  1888.) 

Wheeleb,  J.  The  defendant,  on  accounting  for  profits 
dsxi  damages  for  infringement  of  patent,  has,  nnder  order 
of  Oonrt,  paid  the  master's  fees,  and  moves  for  an  apportion- 
ment of  costs,  on  the  final  decree  for  the  orator  for  $100  prof- 
its. The  orator  has  a  substantial  recovery  on  the  merits,  for 
the  wrongful  invasion  of  his  rights  by  the  defendant.  The 
defendant  has  not  prevailed  upon  any  issue  upon  any  dis- 
tinct item  made  in  the  case,  so  far  as  is  made  to  appear. 
The  costs  are  all  the  consequence  of  his  wrongful  acts  for 
which  the  orator  has  recovered,  and  should  be  borne  by  him. 

Motion  denied. 

Andrew  Comstocky  for  the  plaintiff. 
Ed/fnund  Wetmare^  for  the  defendant. 


Hasbibt  a.  Misad  v8.  John  H.  Platt. 

Where  an  appeal  from  the  disallowance  of  a  claim  by  the  District  Court  in 
bankruptcy  is  dismissed  by  the  Circuit  Court  for  want  of  jurisdiction,  no 
costs  of  the  motion  to  dismiss  can  be  allowed  to  the  appellee. 

(Before  Wbszleb,  J.,  Southern  District  of  New  York,  August  16th,  1883.) 

Wheeles,  J.     This  appeal  from  the   disallowance  of  a 
claim  by  the  District  Court  in  bankruptcy  is  dismissed  for 
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want  of  jurisdiction.    The  appellee  claimfl  costs  of  the  motion, 
admitting  that  he  is  not  entitled  to  costs  of  the  canse,  and 
that  no  costs  but  for  a  docket  fee  are  taxable  on  the  motion. 
The  language  of  the  Supreme  Court  on  this  subject  is  uni- 
form and  decisive.     In  Inglee  v.  Goolidge^  (2  Whe4it,y  368,) 
Mr,  Chief  Justice  Marshall  said :    "  The  Court  does  not  give 
costs  where  a  cause  is  dismissed  for  want  of  jurisdiction."    In 
McIvevY.  Wattles,  (9  WTieat,  650,)  he  said  again:    "In  all 
cases  where  the  cause  is  dismissed  for  want  of  jurisdiction  no 
costs  are  allowed."     And,  in  St/rader  v.  Oraham,  (18  How,^ 
602,)  the  Court  said :    "  This  Court  cannot  give  a  judguOent 
for  costs  in  a  case  dismissed  for  want  of  jurisdiction."    Hay- 
Jord  Y. Griffith,  (3  Blatchf.  0.  0.  JR.,  79,)  cited  for  the  appellee, 
does  not  appear  to  have  been  dismissed  for  want  of  jurisdic- 
tion entirely,  but  for  want  of  security.     This  fee  is  taxable 
only  in  cases  where,  by  law,  costs  are  recoverable  in  favor  of 
the  prevailing  party,  under  sec.  983,  Rev.  Stat.,  and  as  a  part 
of  such  costs.    {Goodyear  v.  Sawyer,  17  J^ed.  Hep.,  2.)    This 
Court  had  no  jurisdiction,  by  this  appeal,  of  any  cause  in  which 
to  render  judgment  for  costs.    If  there  were  other  costs  on 
the  motion,  which  could  be  allowed,  this  fee  would  not  be  tax- 
able in  addition  to  them,  for  they  would  not  be  taxable  in  the 
cause,  on  a  disposition  of  it  on  the  merits.    {Dedekam  v.  Vose, 
3  Blatchf.  C.  C\  R.,  77,  153.)     And,  further,  this  appeal  is  a 
case  at  law,  as  distinguished  from  cases  in  equity  and  admiral- 
ty ;  and,  in  cases  at  law,  the  allowance  of  such  a  fee  is  pro- 
vided for  only  on  trials  by  jury,  when  judgment  is  rendered 
without  a  jury,  and  when  '*  the  cause  is  discontinued,"  except 
in  some  special  proceedings  diflEerent  from  this.    {Refo.  Stat., 
sec.  824.)    Here  is  no  jury  trial,  no  judgment  rendered,  no  cause 
to  render  a  judgment  in,  and  none  to  be  discontinued ;  and, 
consequently,  nothing  op  which  the  docket  fee  is  taxable. 

Motion  for  costs  denied. 

Coleridge  A.  Hart,  for  the  appellee. 

Bla^k  (&  Ladd,  for  the  appellant. 
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His  Imperial  Majesty,  the  Sultan  El  Ghazi  Abdul  Ha- 
MiD  £han  Sani,  Sovereign  of  the  Ottoman  Empire 

vs. 

The  Providence  Tool  Company  and  others.     In  Equity. 

A  biU  in  eqaity  will  not  lie,  which  asserts  the  legal  title  of  the  plaintiff  to 
property  in  the  possession  of  the  defendant,  and  asks  that  it  be  delivered  up, 
although  a  prayer  is  added  that  the  defendant  may  specifically  perform  a 
contract  to  deliver  it  and  may  be  enjoined  from  setting  up  any  claim  to  it, 
and  that,  if  there  be  a  lien  on  any  of  it,  redemption  therefrom  be  allowed. 

(Before  BLAicHroRn,  J.,  Eastern  District  of  New  York,  August  22d,  1888.) 

Blatchford,  J.  The  bill  in  this  case  is  founded  wholly 
on  an  assertion  of  the  legal  title  of  the  plaintiff  to  the  rifles 
and  equipments  in  question.  Its  prayer  is  for  a  decree  that 
the  plaintiff  has  the  title  to  such  property  and  the  right  to  its 
possession,  and  that  the  defendants  have  no  title  to  it,  or  valid 
lien  on  it,  or  right  to  retain  it,  and  that  it  be  delivered  over 
by  the  defendants  to  the  plaintiff.  A  claim  of  such  a  charac- 
ter is,  in  the  Courts  of  the  United  States,  under  the  distinc- 
tion maintained  by  the  Constitution  of  the  United  States  be- 
tween law  and  equity,  and  enforced  by  §  723  of  the  Revised 
Statutes  of  the  United  States,  the  subject  of  a  suit  at  law,  and 
a  plain,  adequate  and  complete  remedy  is  afforded  by  an  ac- 
tion of  replevin.  This  principle  is  established  by  numerous 
cases.  {Grand  Chute  v.  Winegar^  15  WaU,^  373 ;  Boot  v. 
Railway  Co.,  105  U.  &,  189,  212.) 

The  bill  prays  that  the  Tool  Company  be  compelled  to 
specifically  perform  its  undertakings  with  the  plaintiff,  and 
that  the  defendants  be  restrained  by  injunction  from  setting 
up  any  right  or  title  to,  or  lien  on,  the  property.  But  these 
prayers  do  pot  change  the  attitude  of  the  case.  The  Tool 
Company  agreed  to  make  the  articles  and  deliver  them  to  the 
plaintiff.     The  plaintiff  alleges  that  the  articles  have  been 
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made  and  paid  for  and  that  the  title  to  them  has  passed  to  the 
plaintiff.  The  case  is  one  of  the  enf oreemrait  of  the  l^al 
title  to  chattek  in  ezistenoe,  and  has  no  different  legal  aspect 
from  what  it  wonld  haTe  had  if  the  chattels  had  not  been 
made  nnder  a  contract,  bnt  had  come  otherwise  into  the  pos- 
session of  the  Tool  Company  from  that  of  the  plaintiff.  As 
to  the  injunction,  that  might  be  asked  for  in  eveiy  case  of 
the  assertion  of  a  l^al  title  to  property  by  a  plaintiff,  and  thus 
erery  case  of  the  kind  be  made  one  of  eqnitable  cognizance. 

The  bill  is  not  one  recognizing  a  lien  and  asking  to  redeem 
from  it.  It  asserts  title  and  denies  any  lien,  and  prays  for 
a  deliTery  of  the  property.  Then  it  has  a  seocmd  and  alter- 
native prayer,  that,  as  to  any  of  the  property  on  which  there 
IB  a  lien,  redemption  therefrom  be  aUowed.  Bat  the  soit  is 
still  a  replevin  snit  in  the  gnise  of  a  suit  in  equity. 

The  foregoing  considerations  proceed  wholly  on  the  view 
that  the  articles  are  in  ezistence  and  have  been  paid  for  and 
belong  to  the  plaintiff;  that  he  makes  no  claim  for  damages, 
for  the  valne  of  the  articles;  and  that  damages  wonld  not 
give  him  what  he  is  entitled  to.  If  he  conld  be  compen- 
sated in  damages,  trover  wonld  be  a  plain,  adequate  and  com- 
plete remedy. 

it  may  be  that,  in  the  course  of  a  replevin  snit,  if  one  be 
brought,  a  case  for  equitable  interposition  may  arise.  But 
one  does  not  now  exist.  The  application  for  an  injunction  is 
denied  and  the  restraining  order  of  November  3d,  1882,  is  va- 
cated. 

Charts,  Southmayd  dk  GhocUej  for  the  plaintiff. 

BuOer,  StiUnum  dk  HvJbhard  and  B.  F.  ThursUm,  for  the 
defendants. 
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Rintoul  V.  The  New  York  Central  and  Hndson  River  Railroad  Company. 
AnDBBW   EiNTOUL  AKD   0THBB8 

The  New  York  Central  and  Httdson  River  Eailroad 

Company. 

Ad  exemption  from  liability  for  loes  "  by  fire  or  other  oasiialty/'  contained  in  a 
bill  of  lading  giyen  by  a  land  carrier,  does  not  icdnde  exemption  from  liabil- 
ity for  lose  by  a  casualty  caosed  by  negligence  or  want  of  care. 

Where  an  article  is  shown  to  be  under  the  management  of  the  carrier,  and  the 
casualty  is  one  wliich  does  not  ordinarily  happen  where  there  is  proper  care, 
that  is  reasonable  evidence,  in  the  absence  of  explanation,  that  the  casoalty 
arose  from  want  of  care. 

Under  a  clause  in  a  bill  of  lading,  that  the  carrier  "  shall  have  the  iiill  benefit  of 
any  insnrance  **  effected  on  account  of  the  goods  covered  by  the  bill  of  lading, 
it  is  not  an  unreasonable  exemption  from  liability  for  negligence  to  give  the 
benefit  of  such  insurance  to  a  carrier  whose  negligence  causes  the  loes  in« 
sured  against. 

(Before  SmPMAV,  J.,  Southern  District  of  New  York,  August  24th,  1888.) 

Shipman,  J.  This  is  an  action  at  law,  which  was  tried  by 
the  Court  npon  an  agreed  statement  of  facts,  a  trial  by  jury 
having  been  waived  by  written  stipulation  of  the  parties. 
The  facts  which  were  agreed  by  the  parties,  and  which  were 
found  by  the  Court  to  be  true,  are  as  f oUows :  The  plaint- 
iff are  partners  in  business  at  Glasgow,  Scotland,  under  the 
firm  name  of  P.  Eintoul  &  Sons,  and  are  citizens  and  resi- 
dents of  Great  Britain.  The  defendants  are  a  corporation 
formed  pursuant  to  the  laws  of  the  State  of  New  York  and 
own  and  operate  the  railroads  known  as  the  New  York  Cen- 
tral BaOroad  and  the  Hudson  Kiver  Eailroad,  together  ex- 
tending from  the  city  of  BuflFalo  to  the  city  of  New  York  in 
said  State.  On  the  30th  of  July,  1880,  the  Yaeger  Milling 
Company,  of  St.  Louis,  Missouri,  at  said  St.  Louis,  having 
previously  obtained  from  the  Merchants'  Despatch  Transporta- 
tion Company  a  rate  for  the  carriage  of  1,400  sacks  of  flour, 
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the  property  of  the  plaintiffs,  from  St.  Louis  to  Glasgow,  and 
delivered  said  flour  to  one  of  the  railroad  companies,  connec- 
tions of  the  Merchants'  Despatch  Transportation.  Company, 
operating  a  railroad  eastward  from  St.  Louis,  and  designated 
by  said  company,  and  obtained  a  memorandum  receipt  for 
said  flour  from  said  railroad  company,  surrendered  said  re- 
ceipt to  one  Eugene  Field,  the  general  agent  at  St.  Louis  of 
the  Merchants'  Despatch  Transportation  Company  and  the 
Allan  Line  Steamship  Company,  and  obtained  from  him  a 
certain  bill  of  lading  numbered  145.    Thereafter  said  Milling 
Company  endorsed  said  bill  of  lading  to  the  plaintiffs.     The 
Merchants'  Despatch  Transportation  Company,  on  said  30th 
of  July,  1880,  was  a  joint  stock  association,  neither  owning 
nor  operating  any  railroad  or  railroads,  but  engaged  in  the 
business  of  contracting  for  the  carriage  of  goods  between 
points  on  many  of  the  railroads  of  the  United  States,  and  in 
procuring  the  execution,  by  the  companies  owning  or  operat- 
ing said  railroads,  of  said  contracts,  and  having  contracts  with 
said  railroad  companies  for  the  execution  of  contracts  for  the 
transportation  of  goods  made   by  the  Merchants'  Despatch 
Transportation  Company,  all  which  facts  were,  at  and  before 
said  30th  of  July,  1880,  well  known  to  said  Taeger  Mill- 
ing Company.      In  the  course  of  the  transportation  of  said 
flour  by  the  connections  of  the  Merchants'  Despatch  Trans- 
portation  Company  from  St.  Louis  eastward,  the  defendant, 
one  of  said  connections,  received  said  flour  at  Buffalo,  to  trans- 
port the  same  to  Albany  and  there  to  deliver  the  same  to  the 
Boston  and  Albany  Eailroad  Company,  another  of  said  con- 
nections, to  be  thence  transported  to  East  Boston.     During 
the  transportation  of  said  flour  by  the  defendant,  the  same, 
on  the  4:th  of  August,  1830,  was  in  a  car  of  one  of  the  de- 
fendant's trains,  which  had  stopped  at  Palmyra,  N.  Y.,  for 
water  for  the  engine,  when  the  rear  of  said  train  was  run 
into  by  another  train  of  the  defendant,  and  the  car  contain- 
ing said  flour  and  said  flour  were  destroyed  by  fire  caused  by 
such  collision.     The  value  of  said  flour  was  $1,016.    Prior  to 
the  destruction  of  said  flour  as  aforesaid,  an  insurance  had 
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been  effected  by  the  plaintiffs  on  said  flour,  with  the  Phoenix 
Insurance  Company,  of  New  York,  to  the  full  value  of'  said 
flour.  After  the  destruction  of  said  flour,  and  before  the 
commencement  of  this  action,  the  plaintiffs  received  from  said 
insurance  company  the  said  insurance  on  said  flour,  to  the  f  uU' 
amount  of  the  value  of  said  flour. 

The  bill  of  lading  contained  the  following  terms  and  con- 
ditions, which  are  material  to  the  case  :  "  That  the  said  Mer- 
chants' Despatch  Transportation  Company,  and  its  connections, 
which  receives  said  property,  shall  not  be  liable  *  *  *  * 
for  loss  or  damage  by  wet,  dirt,  fire,  *  *  *  *  nor  for 
loss  or  damage  on  any  article  or  property  whatever,  by  fire  or 
other  casualty,  while  in  transit,  *  *  *  *  nor  for  loss  or 
damage  by  fire,  collision,  or  the  dangers  of  navigation  while 
on  seas,  rivers,  lakes  or  canals.  *  *  *  *  It  is  further 
-stipulated  and  agreed,  that,  in  case  of  any  loss,  detriment,  or 
damage  done  to  or  sustained  by  any  of  the  property  herein 
receipted  for,  during  such  transportation,  whereby  any  legal 
liability  or  responsibility  shall  or  may  be  incurred,  that  com- 
pany alone  shall  be  held  answerable  therefor  in  whose  actual 
custody  the  same  may  be  at  the  time  of  the  happening  of  such 
loss,  detriment,  or  damage,  and  the  carrier  so  liable  shall  have 
the  fuU  benefit  of  any  insurance  that  may  have  been  effected 
upon  or  on  account  of  said  goods.  *  *  *  *  NoHce.  In 
accepting  this  bill  of  lading,  the  shipper,  or  the  agent  of  the 
owner  of  the  property  carried,  expressly  accepts  and  agrees  to 
all  its  stipulations,  exceptions  and  conditions,  whether  written 
or  printed." 

(1.)  The  fundamental  principle  which  is  applicable  to  the 
foregoing  facts  is  stated  in  the  conclusions  of  the  Supreme 
Conrt  in  Rail/road  Co,  v.  Lockwood^  (17  TFaK.,  367,)  as  fol- 
lows :  "  First.  That  a  common  carrier  cannot  lawfully  stipu- 
late for  exemption  from  responsibility,  when  such  exemption 
is  not  just  and  reasonable  in  the  eye  of  the  law.  Second.  That 
it  is  not  just  and  reasonable,  in  the  eye  of  the  law,  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  the  neg- 
ligence of  himself  or  his  servants."    The  exemption,  in  the  bill 
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of  lading,  from  the  liability  of  the  land  carrier  for  fire  or  other 
casoalty,  does  not  include  exemption  from  liability  for  a 
easoalty  which  was  caused  by  the  n^igraiee  or  want  of  care 
of  the  carrier  in  whose  cnstody  the  property  was  at  the  time 
of  the  happening  of  the  damage. 

(2.)  The  presumption  from  the  facts  which  are  contained 
in  the  agreed  statement  is,  that  the  fire  and  injury  were  caused 
by  the  negligence  of  the  defendant,  and  this  presumption  was 
not  rebutted.  *^  Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  aod- 
dent  is  such  as,  in  the  ordinary  course  of  things,  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendants,  that  the  accident  arose  from  want  of  care." 
{Scott  V.  Dfjcks  Company  J  3  HurUUme  &  CoUmanj  596; 
Transportation  Co.  v.  Downer^  11  TTaW.,  129 ;  Rose  v.  Sit- 
phens  <6  Condit  Trans.  Co.,  20  BlaUhf.  C.  C.  R.,  411.)  The 
defendant  was,  therefore,  liable  to  the  plaintiff  for  the  damage 
occasioned  by  such  negligence. 

(3.)  The  remaining  question  is,  whether  the  clause  in  the 
bill  of  lading  which  provides  that  the  carrier  who  is  legally 
liable  for  any  damage  shall  have  the  benefit  of  any  insurance 
that  may  have  been  effected  upon  the  damaged  goods,  shall 
be  so  construed  as  to  give  the  benefit  of  the  insurance  to  a 
carrier  whose  negligence  caused  the  injury,  or  whether  such  a 
contract,  so  construed,  is  not  an  unjust  and  unreasonable  ex- 
emption from  liability  for  negligence. 

The  argument  of  the  plaintiff  is  to  the  effect  that  such  a 
contract  virtnally  protects  the  carrier  from  liability  arising 
from  his  negligence,  because  the  owner  of  property  in  transit 
is  compelled,  as  a  prudent  business  man,  to  insure  against  the 
accidental  injuries  for  which  the  carrier  is  not  liable,  and, 
therefore,  if  the  contract  is  valid,  the  carrier  has  indirectly 
and  covertly,  but  securely,  protected  himself  against  the  in- 
jurious consequences  of  his  want  of  care,  by  an  insurance  for 
which  he  did  not  pay,  and  on  account  of  which  there  is  no 
evidence  of  a  reduction  of  the  rates  for  freight. 
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It  does  not  seem  to  me  that  sneh  a  contract  is  unreasonable, 
because :  (1.)  It  is  not  one  of  exemption  from  liability.  The 
owner  is  under  no  obligation  to  insure,  he  is  not  compelled  to 
furnish  indemnity  to  the  carrier,  and,  if  he  insures,  can  make 
a  limited  contract  of  insurance,  which  does  not  cover  losses 
through  the  carrier^s  negligence.  There  is,  therefore,  no  con- 
tract of  exemption  against  liability  for  loss  by  negligence,  no 
agreement^  that  the  carrier  shall  be  protected,  or  be  indemni- 
fied, but  the  contract  simply  is,  that,  in  the  contingency  of 
insurance,  a  consequent  benefit  will,  in  case  of  loss,  result  to 
the  carrier ;  (2.)  It  is  not  unfair  to  the  owner.  The  carrier  is 
at  liberty  to  insure  his  interest  in  the  property  intrusted  to  his 
care,  and  the  fact  that  he  may  obtain  an  indemnity  from  a 
third  person  by  means  of  the  owner's  policy  is  not  unfair  to 
the  owner,  unless  the  obtaining  such  indemnity  is,  in  reality, 
made  compulsory  upon  him,  because  the  owner  ^^  can  equi- 
tably receive  but  one  satisfaction  "  for  the  loss  of  his  goods. 
(^Hart  V.  Railroad  Co.^  13  Met.^  99.)  If  it  was  a  part  of  the 
bill  of  lading  that  the  owner  must  insure  for  the  benefit  of  the 
<!arrier,  such  condition  would  be  unfair  ;  (3.)  The  contract  is 
not  necessarily  unfair  to  the  insurers.  At  common  law,  the 
owner  who  has  been  paid  in  full  or  in  part  for  his  loss  by  the 
insurance  company  may  sue  the  carrier  upon^the  contract  of 
bailment,  and,  as  to  so  much  of  the  amount  recovered  from 
the  carrier  as  is  in  excess  of  a  full  satisfaction  of  the  loss,  the 
owner  will  be  a  trustee  for  the  insurance  company.  It  seems 
that  the  effect  of  the  clause  in  the  bill  of  lading  which  is  now 
under  consideration  is  to  provide  that  the  owner,  in  such  cir- 
cumstances, is  not  a  trustee  for  the  insurance  company,  but 
a  trustee  for  the  carrier.  If  such  a  contract  is  entered  into 
without  fraudulent  concealment  of  the  facts  from  the  insur-* 
ers,  of  which  there  is  no  evidence  in  this  case,  it  cannot 
properly  be  considered  unjust  or  unreasonable,  because  the 
insurance  company  obtains  its  remedy  not  by  virtue  of  a  con- 
tract of  its  own  with  the  carrier,  but  through  the  owner's 
contract,  and  its  right  depends  upon  or  is  subject  to  the 
agreement  made  by  the  owner  with  the  carrier,  which  he  is 
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sl  fibertj  to  make  to  suit  Ids  own  interesty  provided  there 
k  DO  fraodnleiit  eimoealmeiit  from  the  insorenu  Tbej  eui^ 
in  Tiew  of  thu  prormon  in  biDs  of  lading,  modify  tlie  eon- 
traet  which  thej  hare  heretof <»e  eostomazily  made  with  the 
inanred,  and  the  leaolt  will  probably  be,  that  the  insoiera 
will  alao  make  provisiona  in  their  poHeies^.  bj  Tirtne  of 
which  inammoe  on  pnoperty  in  transit  wiE  have  a  limited 
character. 

In  the  absence  of  any  contract  on  Hbe  subject,  if  the  in- 
rared  owner  accepts  payment  from  the  insnzerSy  they  ^  may 
nse  the  name  of  the  asBnred  in  an  action  to  obtain  redreas 
from  the  carrier  whose  failnie  of  duty  caused  the  loss.''  The 
right  rests  npon  ^^  the  doctrine  of  snbrogationy  dependent  not  at 
all  upon  privity  of  contract,  but  worked  ont  through  the  right 
of  the  creditor  or  owner."  The  suit  cannot  be  in  the  name  of 
the  insurers.  (Hall  dk  Long  y.  Railroad  Cos.^  13  WaU.^  367  ; 
Hart  V.  Railroad  Co.,  13  Met.,  99 ;  Mercantile  Mut.  Ins.  Co. 
Y.  Calebs,  20  N.  T.,  173 ;  Conn.  Mut.  Life  Ins.  Co.  v.  Railroad 
Co.,  25  Conn.,  265.)  By  the  contract  in  question,  the  owner 
agrees,  that,  as  between  him  and  the  carrier,  the  latter,  when 
he  has  paid  for  the  loss,  may  have  the  benefit  of  the  insur- 
ance. This  contract  will  probably  interfere  with  the  benefit 
which  the  insurer  would  otherwise  obtain  by  virtue  of  being 
subrogated  to  the  rights  of  the  owner,  or  of  haviog  an  equi- 
table assignment  of  the  owner's  interest  in  the  policy ;  but 
the  mere  fact,  in  the  absence  of  fraud,  that  the  insurers  may 
not  occupy  the  same  position  which  they  would  have  had  if 
the  provision  had  not  been  inserted,  is  not  sufficient  to  justify 
an  opinion  that  the  provision  is  unreasonable. 

The  amount  of  the  premium  and  the  amount  received  by 
the  plaintifib  from  the  insurance  are  not  given  in  the  agreed 
statement.  I  am  inclined  to  the  opinion  that  the  owner  is 
only  bound  to  account  to  the  carrier  for  the  net  avails  of 
the  insurance,  and,  if  those  avails  were  less  than  the  value 
of  the  goods,  a  balance  would  still  be  due  from  the  defend- 
ant. But,  as  the  finding  simply  says  that  the  plaintifiEs  re- 
ceived from  the  insurers  the  full  value  of  the  flour,  I  cannot 
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assnme  that  the  net  avails  were  not  a  fnll  indemnity  for  the 
loss. 

The  defendant  is  liable  for  the  amount  of  the  loss,  deduct- 
ing the  sum  which  the  plaintiffs  have  abeady  received  by  way 
of  indemnity,  and,  as  the  entire  amount  of  the  loss  has  been 
paid,  the  plaintifl's  are  entitled,  under  the  contract,  to  receive 
nothing  more.   • 

Judgment  is  to  be  entered  for  the  defendant. 


George  W.  Wingate^  for  the  plaintiflfe. 
Frank  Loomis^  for  the  defendant. 


Mabt  B.  FirrrBB  and  The  Fettkb  Dmve-Sobbw  Company 

vs. 
Henby  B.  Newhall.    In  Equity. 

A  married  womftn  may,  ym*\xsr  the  laws  of  the  United  States,  be  the  assigoeex^f 
a  patent,  bnt  her  power  to  aasign  a  patent  depends  on  the  law  of  the  State 
where  she  resides. 

In  New  York  she  can  assign  a  patent,  without  her  husband  joining  in  the  as- 
fdgnment ;  and  she  can  sue  in  her  own  name,  without  her  husband,  for  an  in- 
fringement of  her  rights. 

The  first  claim  of  re-issued  letters  patent  No.  8,121,  granted  March  l2th,  ISTS, 
to  David  F.  Fetter,  for  an  improvement  in  drive-screws,  (the  original  patent, 
No.  110,889,  having  been  granted  to  him  January  lOth,  1871,)  namely,  *'l. 
A  drive-screw  having  an  angular  thread  of  the  character  shown,  and  a  oon- 
oidal  point,  the  base  of  which  is  of  the  same  diameter  as  the  lower  end  of  the 
shank,  with  which  it  immediately  connects,"  is  valid. 

The  essential  feature  of  the  invention  defined. 

The  question  of  infringement,  and  that  of  license,  considered. 

(Before  Whxelek,  J.,  Southern  District  of  New  York,  August  29th,  1888.) 

Whebleb,  J.     This  suit  is  brought  upon  re-issued  letters 
patent  No.  8,121,  dated  March  12th,  1878,  and  granted  to 
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David  F.  Fetter,  aflsignor,  for  an  improvement  in  drive-flcrewB, 
the  original  of  which  was  No.  110,839,  dated  January  10th, 
1871.  The  assignee  of  the  inventor  assigned  the  patent  to 
the  oratrix,  Mary  B.  Fetter,  wife  of  the  inventor,  a  resident 
of  the  State  of  New  York ;  and  she,  by  her  sole  deed,  assigned 
an  interest  in  it  to  one  Lewis,  who  assigned  the  same  to  the 
orator  the  Fetter  Drive-Screw  Company.  The  original  patent 
was  for  a  drive-screw  for  driving  into  wood  like  a  spike,  but 
to  be  removed  only  by  turning  out,  the  threads  being  square 
on  the  side  toward  the  head,  and  tapering  from  that  side 
towards  the  point,  which  was  as  large  as  the  circle  of  the 
outer  edges  of  the  threads  where  it  commenced,  and  tapered 
in  conoidal  form  to  the  end,  so  that  the  smooth  point  would 
divide  the  fibres  of  the  wood  and  make  room  for  the  threads. 
There  was  one  claim,  which  was :  "  A  drive-screw,  having  an 
angular  thread  of  the  character  shown,  and  a  conoidal  point, 
the  base  of  which  is  of  the  same  diameter  as  the  lower  end  of 
the .  shank,  with  which  it  immediately  connects."  From  the 
specification  it  is  understood  that  what  is  meant  as  the  shank, 
in  the  claim,  includes  the  threads,  so  that  the  diameter  of  it 
extends  to  the  outer  edges  of  the  threads.  In  the  specification 
of  the  re-issue,  it  was  said  that  the  point  might  be  made 
conoidal,  its  base  being  of  the  same  diameter  as  the  lower 
end  of  the  shank,  and  another  claim  was  added,  which  was: 
"  2.  A  drive-screw,  having  an  angular  thread  of  the  character 
shown,  and  a  point  which  extends  by  a  gradual  taper  from  its 
base  to  its  extremity." 

The  defendant  operated  under  a  license  from  the  inventor, 
approved  by  the  owners  of  the  patent,  until  April,  1880,  and 
procured  to  be  made  and  sold  screws  according  to  the  specifi- 
cations of  the  original  patent,  the  points  being  oval  in  taper, 
and  paid  a  commission  on  the  sales.  Since  then  he  has  re- 
pudiated the  license,  and  continued  the  use  of  the  same  style 
of  screws,  except  that  the  points  have  a  straight  conical,  in* 
stead  of  an  oval  conoidal,  taper. 

The  defences  are,  that  the  assignment  to  Mary  B.  Fetter, 
a  married  woman,  vested  the  right  to  the  patent  in  the  hus- 
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band ;  that,  if  not,  her  assignment  to  another  was  void ;  that 
the  original  patent  was  void  for  want  of  novelty ;  that,  if 
not,  the  re-issne  is  for  a  different  invention,  and,  therefore^ 
void ;  that  the  style  which  the  defendant  now  uses  is  not  an 
infringement ;  and  that  he  ib  protected  from  a  suit  for  infringe- 
ment, by  the  license. 

It  may  be  that,  at  common  law,  a  patent  right  granted  or 
assigned  to  a  married  woman  would  be  such  personal  property 
that  her  husband  could,  by  virtue  of  his  marital  rights,  reduce 
it  to  possession  and  make  it  his  own.  {Sindmarch  on  PatentSy 
35.)  It  is  argued  that,  this  being  so,  the  titles  to  patents  are 
out  of  the  reach  of  the  laws  of  the  States,  and  that,  as  Con- 
gress has  passed  no  law  changing  the  rights  of  married  women, 
the  common  law  must  prevail,  and  the  husband  should  have 
been  a  party  to  the  bill,  either  alonp  in  his  own  right,  or 
with  her,  if  he  would  leave  the  patent  in  her  right ;  and  that 
there  is  a  misjoinder  as  to  the  orator  the  corporation,  because 
it  has  no  right.  The  laws  of  Congress,  however,  of  which 
patents  are  creatures,  give  the  right  to  a  patent  to  the  inven- 
tor, whether  sui  juris  or  under  disability,  or  the  assigns  of 
the  inventor.  {liev.  Stat.^  sees.  4,886,  4,895.)  They  are  as- 
signable by  instrument  in  writing.  (JSec,  4,898.)  This  is  the 
whole  requirement.  A  married  woman,  an  infant,  or  a 
person  under  guardianship,  might  be  an  inventor,  or  the 
assignee  of  an  inventor,  of  a  patented  invention.  It  would 
seem  that,  when  such,  the  right  to  the  patent  would  vest 
in  them ;  and  that,  when  vested  in  them,  as  patentees  or 
assignees,  all  that  Congress  has  required  is  that,  if  they 
would  assign,  the  assignment  must  be  in  writing,  so  as  to 
be  recorded,  but  that  the  ability  to  make  the  instrument, 
or  the  aids  to  the  disability,  must  be  found  in  the  laws  of  the 
States,  where  all  such  rights  are  regulated.  If  an  infant  or 
other  person  under  guardianship  should  have  a  patent  to  be 
assigned,  the  instrument  in  writing  would  have  to  be  made  to 
comply  with  the  law  of  Congress,  and  have  to  be  made  by 
guardian,  but  there  are  no  Federal  guardians  for  such  persons, 
and  resort  for  the  guardian  would  have  to  be  made  to  the 


448  SOUTHERN  DISTRICT  OF  NEW   YORK, 

Fetter  v,  Newhall. 

laws  of  the  State.  The  laws  of  New  York  free  married 
women  from  disability  to  make  such  instraments,  and  make 
their  property  distinctively  their  own.  The  oratrix  conld, 
undoubtedly,  take  by  assignment,  as  married  women  by  the 
common  law  always  could.  She  could  make  the  instrument 
in  writing  by  the  laws  of  the  State,  and,  when  she  had  made 
it,  it  fulfilled  the  requirements  of  the  laws  of  the  United 
States.  Thus,  the  Drive-Screw  Company  took,  by  her  assign- 
ment, what  she  attempted  to  assign  to  them ;  and  she  could 
sue  in  her  own  name,  in  this  form,  for  infringement  of  her 
rights.  This  was  expressly  adjudged,  in  this  Court,  by  Blatch- 
ford,  J.,  in.  LoriUard  v.  Standard  OH  Co.^  (18  Blatehf.  C. 
C.  R,y  199).  Of  course,  she  could  join  with  another  for  an 
injury  to  their  joint  rights. 

As  to  the  want  of  novelty,  the  evidence  does  not  satisfac- 
torily show  that  such  screws,  with  either  conical  or  conoidal 
points,  equal  in  diameter  at  the  base  to  the  shank  including 
the  threads,  had  been  known  or  used  by  others  at  the  time  of 
this  invention. 

It  may  be  that  the  second  claim  of  the  re-issued  patent 
enlarges  its  scope  beyond  that  of  the  original  patent.  If  it 
does,  it  is,  doubtless,  void,  to  the  extent  of  that  claim.  [James 
V.  CampheU,  104  V.  8.,  356.)  The  invalidity  of  that  ckim 
would  not  impair  that  of  the  claim  in  the  original  patent, 
separately  reproduced  in  the  re-issue.  {Ga^e  v.  Herring^  107 
U.  S.y  640,  cited  and  applied  by  Blatchford,  J.,  in  SchiUinger 
V.  Oreemjoay  Brewing  Co.^  ante,  p.  383).  The  re-issued 
patent,  as  to  that  claim,  is  not  for  any  invention  different 
from  that  shown  in  the  specification  and  drawings  of  the 
original  patent.  The  first  claim  appears,  therefore,  to  be 
valid. 

Upon  the  question  of  infringement,  it  is  to  be  noticed,  that 
this  invention,  as  patented,  ia  not,  as  has  been  argued,  of  an 
improvement  consisting  merely  of  the  conoidal  point.  The 
essential  feature  of  it  is  the  enlargement  of  the  base  of  the 
point  to  the  size  of  the  circle  of  the  outer  edge  of  the  threads, 
and  in  this  the  novelty  consists.     The  point  is  described  as 
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conoidal,  but  the  degree  of  the  oval  taper  is  not  specified ;  it 
might  be  more  or  less,  and  so  little  as  to  be  hardly  distinguish- 
able from  a  straight  taper.  The  straight  taper  would,  with 
the  enlarged  base,  be  the  equivalent  of  the  oval  taper,  for 
separating  the  fibres  of  the  wood  to  admit  the  threads,  and 
this  change  merely  colorable.  If,  as  has  been  claimed,  the 
original  patent  covered  no  screws  but  those  having  oval  points, 
still,  as  it  covered  the  enlarged  base  of  the  point  also,  it  might 
be  infringed  by  the  use  of  that  feature  without  the  oval 
point;  for,  the  patent  gives  exclusive  enjoyment  of  the  whole 
patented  invention,  and  taking  one  feature  is  an  infringement 
pro  (anto.  It  cannot  be  necessary  to  take  the  whole  inven- 
tion to  constitute  an  infringement.  {Sharp  v.  Tiffty  18 
Blaichf.  C.  (7.  -ff.,  132.)  As  this  case  is  now  considered,  the 
defendant  infringes  the  first  claim,  by  taking  the  point  with 
the  enlarged  base.  In  doing  this  he  is  not  acting  under  the 
license,  whatever  its  terms  are,  which  are  in  dispute,  but  is 
acting  in  defiance  of  the  patent  and  outside  the  license. 
Under  these  circumstances  the  license  is  no  protection  against 
suit  for  infringement.  {IlarteU  v.  Tilghmcmj  99  U.  &,  547.) 
Let  there  be  a  decree  for  the  orators,  for  an  injunction  and 
account,  with  costs. 


Amo8  BroadnaXy  for  the  plaintiffs. 
William  BakeweUj  for  the  defendant. 
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The  Gramme  ELEcrrEioAi.  Company 


vs. 

The  Arnoux  and  Hochhauben  Electric  Company  and 
Anthony  Arnoux.    In  Equity. 

Letters  patent  No.  120,057,  granted  to  Zenobe  TheopbUe  Gramme  and  Eardley 
Lonis  Charles  Xyivemois,  October  17th,  1871,  for  17  years  from  that  day,  for 
an  "  improrement  in  magneto-electric  machines,"  expired,  at  the  latest,  on 
December  80th,  1880.  under  §  26  of  the  Act  of  July  8th,  1870,(16  IT,  8.  SlaL 
at  Large,  201,)  becaase  a  patent  for  the  same  invention  was  granted  in 
Austria  to  the  same  persons  before  No.  120,067  was  granted. 

The  fact  that  the  application  for  the  Austrian  patent  was  made  after  that  for 
No.  120,067  was  filed  does  not  affect  the  qaestion. 

The  question  of  secrecy  or  publicity  in  a  foreign  patent  granted  prior  to  the 
issuing  of  a  patent  in  the  United  States  to  the  same  person  for  the  same  in- 
Tontion,  cannot  affect,  under  said  §  26,  the  duration  of  the  latter  patent 

(Before  Blatchfo&i),  J.,  Southern  District  of  New  York,  August  29th,  1888.) 

Blatohford,  J.  This  is  a  suit  in  equity,  brought  for  the 
infringement  of  letters  patent  No.  120,057,  granted  to  Zenobe 
Theophile  Gramme  and  Eardley  Louis  Charles  D'lvemois, 
October  17th,  1871,  for  17  years  from  that  day,  for  an  "  im- 
provement in  magneto-electric  machines." 

It  is  set  up  as  a  defence,  in  the  answer,  that  the  patentees 
obtained  a  patent  in  Austria,  December  30th,  1870,  for  the 
same  invention  as  is  covered  by  No.  120,057 ;  that  the  Aus- 
trian patent  has  expired  ;  and  that,  therefore,  No.  120,057  has 
expired. 

The  Austrian  patent,  and  sundry  documents  pertaining  to 
it,  and  the  Austrian  statute,  are  in  evidence.  The  patentees 
took  out  a  patent  in  France,  for  the  same  invention,  for  15 
years,  on  the  22d  of  November,  1869.  On  the  80th  of  May, 
1870,  they  made  oath,  in  Paris,  France,  to  their  application 
for  No.  120,057.  The  application  and  the  oath  recited  the 
date  and  the  term  of  the  French  patent.     The  application 
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was  filed  in  the  United  States  Patent  Office,  August  17th, 
1870,  with  a  specification,  drawings  and  model,  and  the 
proper  fee  was  paid.  On  the  3d  of  October,  1870,  they  filed 
in  Austria  an  application,  dated  September  30th,  1870,  for  a 
patent  for  the  same  invention  for  the  period  of  one  year.  On 
the  30th  of  December,  1870,  '^  an  exclusive  patent"  was  issued 
to  them  in  Austria,  "  for  the  duration  of  one  year,''  for  the  in- 
vention, ''  under  all  conditions  and  with  all  effects  stated  in 
the  Supreme  Patent  Law  of  August  16th,  1852."  An 
amended  oath  to  the  United  States  application  was  sworn 
to  by  the  patentees  at  Paris,  June  26th,  1871,  and  filed  in 
the  Patent  Office  July  12th,  1871.  It  referred  to  the  French 
patent  and  stated  its  date  and  term,  but  it  did  not  mention 
the  Austrian  patent.  The  final  fee  for  No.  120,057  was  paid 
October  2d,  1871.  The  Austrian  patent  was  extended  nine 
times,  year  by  year,  each  extension  being  for  one  year,  and 
till  December  30th,  in  each  year,  and  it  finally  expired  De- 
cember 30th,  1880.  The  bill  in  this  suit  was  filed  in  July, 
1881.  It  is  agreed  that  the  Austrian  patent  applied  for  and 
granted  was  for  the-  same  invention  that  is  claimed  in  No. 
120,057. 

The  Austrian  patent  law  of  August  15th,  1852,  requires 
that  the  applicant  for  a  patent  shall  state,  in  his  petition,  the 
number  of  years  for  which  he  demands  a  patent,  which  num- 
ber cannot  exceed  15,  except  by  special  grant  of  the  Crown. 
The  tax  must  be  paid  in  advance  and  is  in  proportion  to  the 
duration  of  the  privilege.  The  exclusive  privilege  secures 
to  the  patentee  the  exclusive  use  of  his  invention  ^'  for  the 
number  of  years  mentioned  in  his  privilege."  A  patentee 
whose  privilege  has  been  granted  for  a  short  period  may 
claim  its  prolongation  for  one  or  more  years  during  the  fixed 
longest  period,  provided  he  demands  such  a  prolongation  be- 
fore the  privilege  has  become  extinct,  and  pays  in  advance  the 
tax  for  the  required  term  of  prolongation. 

No.  120,057  was  granted  under  the  provisions  of  the  Act 
of  July  8th,  1870,  (16  U,  S.  Stat,  at  Large,  198,)  and  its  var 
lidity  and  duration  must  be  tested  by  those  provisions.    By 


452  SOUTHERN   DISTRICT  OP  NEW  YORK, 

The  Gramme  Electrical  Co.  v.  The  Arnoux  and  Hoohhauaeii  Electric  Co. 

§  22  of  that  Act,  (j>.  201,)  every  patent  is  to  be  granted  for 
the  tenn  of  17  years.  By  §  25,  {p,  201,)  it  is  provided  as  fol- 
lows :  "  No  person  shall  be  debarred  from  receiving  a  patent 
for  his  invention  or  discovery,  nor  shall  any  patent  be  declared 
invalid,  by  reason  of  its  having  been  first  patented,  or  caused 
to  be  patented,  in  a  foreign  country  ;  provided  the  same  shall 
not  have  been  introduced  into  public  use  in  the  United  States 
for  more  than  two  years  prior  to  the  application,  and  that  the 
patent  shall  expire  at  the  same  time  with  the  foreign  patent, 
or,  if  there  be  more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term  ;  but  in  no  case  shall  it  be  in  force 
more  than  seventeen  years."  It  is  contended  for  the  defend- 
ant, that,  imder  the  foregoing  provisions,  No.  120,057  expired 
either  on  December  30th,  1871,  or  on  December  30th,  1880, 
the  date  of  the  expiration  of  the  Austrian  patent,  accordingly 
as  that  patent  is  to  be  regarded  as  a  patent  for  one  year  or  for 
ten  years.  To  this  the  plaintiff  replies,  that  the  application 
for  No.  120,057  was  filed  before  the  application  for  the  Aus- 
trian patent  was  filed.  But,  the  date  of  the  application  for 
No.  120,057  cannot  affect  the  question.  Under  the  Act  of 
1870  a  patent  takes  effect  from  the  time  when  it  is  granted, 
and  cannot  be  antedated.  The  meaning  of  §  25  of  the  Act  of 
1870  is,  that  the  United  States  patent  shall  expire  at  the  same 
time  with  the  foreign  patent  having  the  shortest  term  to  run, 
which  was  granted  before  the  United  States  patent  was 
granted ;  and  not  that  it  shall  expire  at  the  same  time  with 
the  foreign  patent  having  the  shortest  time  to  run,  which  was 
granted  before  the  time  when  the  application  for  the  United 
States  patent  was  made.  {Bate  Refrigerating  Co.  v.  OiUettj 
13  Fed.  Rep.,  553.) 

It  is  also  contended  by  the  plaintiff,  that  the  Austrian  pat- 
ent, though  granted  "  for  the  duration  of  one  year,"  on  its 
face,  was  really  a  patent  for  15  years.  It  might  have  been 
prolonged,  year  by  year,  or  otherwise,  for  five  years  beyond 
December  30th,  1880.  But,  it  was  not  prolonged  beyond  that 
date,  and,  at  most,  it  cannot  be  regarded  as  a  patent  which,  when 
granted,  had  a  longer  term  to  run  than  till  December  30th, 
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1880,  even  if  it  could  be  considered  as  a  patent  having,  when 
granted,  a  longer  term  to  run  than  one  year.  A  capacity  of 
being  prolonged  so  as  to  have  a  duration  of  fifteen  years  is 
not  equivalent  to  having  a  term  of  fifteen  years,  when  the  pat- 
ent is  granted  for  one  year,  and  then  is  prolonged  so  as  to  ex- 
pire at  the  end  of  ten  years.  At  latest,  th^  Austrian  patent 
expired  December  30th,  1880 ;  and  it  is  not  necessary  to  de- 
cide whether  the  term  for  which  it  was  granted  was  not  a 
term  of  only  one  year. 

It  is  also  contended,  for  the  plaintiffs,  that  the  Austrian 
patent  was  a  secret  patent,  and,  therefore,  not  a  patent, 
within  the  meaning  of  §  25  of  the  Act  of  1870.  The  Austri- 
an statute  provides,  that  the  petition  for  a  patent  must  contain 
a  statement  whether  the  invention  is  to  be  kept  secret  or  not ; 
that  special  care  is  to  be  taken  for  the  observation  of  the  re- 
quired secrecy,  and  due  precautions  are  to  be  adopted  against 
any  possible  violation  of  the  secret ;  and  that  specifications  as 
to  which  secrecy  is  demanded  are  not  open  to  the  public,  or 
for  the  taking  of  copies,  until  the  patent  Ib  extinct.  In  the 
present  case,  the  petition  for  the  Austrian  patent  stated  that 
it  was  desired  that  the  description  be  kept  secret.  But,  the 
Austrian  statute  also  provides,  that  an  exclusive  privilege  se- 
cures to  the  patentee  the  exclusive  use  of  his  invention,  as 
laid  down  in  his  specification,  for  the  number  of  years  men- 
tioned in  his  privilege.  The  Austrian  patent  in  the  present 
case  states,  on  its  face,  that  it  is  an  exclusive  patent,  for  the 
duration  of  one  year,  for  the  improvements  in  question,  ''  in 
consonance  with  the  description  deposited,"  "  under  all  condi- 
tions and  with  all  effects  stated  in  the"  Austrian  statute. 
In  view  of  these  facts,  however  far  the  Austrian  patent 
might  have  come  short  of  being  a  prior  public  foreign  pat- 
ent sufficient  to  defeat  a  patent  granted  here,  to  another  in- 
veqtor,  for  an  invention  made  after  the  granting  of  such  prior 
foreign  patent,  it  is  not  perceived  how  the  question  of  secrecy 
or  publicity  in  the  foreign  patent  granted  prior  to  the  granting 
of  the  patent  here  can  affect,  under  §  25  of  the  Act  of  1870, 
the  question  of  the  duration  of  the  patent  here.     The  Austri- 
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an  patent  conferred  on  the  patentees  an  exclueive  privilege. 
It  was  the  manifest  intention  of  §  25  of  the  Act  of  1870, 
that  the  exclnsive  privilege  under  the  patent  here  should 
expire  with  the  exclusive  privilege  granted  abroad  to  the 
same  inventor,  having  the  shortest  term.  {De  Florez  v.  Ray- 
nolds,  VI  Blatchf.  C,  a  B.,  436,  450.) 

As  the  Austrian  patent  expired,  at  the  latest,  on  Decem- 
ber 30th,  1880,  and  before  this  suit  was  brought,  and  No. 
120,057  continued  to  exist  no  longer,  there  was  no  ground  for 
this  suit  in  equity,  when  it  was  brought,  whatever  ground 
there  may  have  been  for  a  suit  at  law  against  these  defendants, 
for  infringement.    {Root  v.  Railway  Co.^  105  TJ.  aSI,  189.) 

The  novelty  of  the  invention  patented  is  attacked,  and  it 
is  also  contended  that  the  patent  is  invalid  because  it  was  is- 
sued for  the  term  of  17  years,  and  not  for  a  shorter  term. 
But  the  consideration  of  these  questions  is  unnecessary,  and 
the  Bill  is  dismissed,  with  costs.    * 

Solomon  J.  Gordon^  for  the  plaintiff. 

Charles  H.  Knox  and  Henry  E.  Woodward^  for  the  de- 
fendants. 


Abraham  Yan  Dolsen 
The  Mayor,  &o.,  of  New  York  and  others.    In  Equitt. 

The  tuthoritiefl  of  the  city  of  New  York  have  no  right»  by  Tirtae  of  any  grmnts 
from,  or  law  of,  the  State  of  New  York,  to  fill  into  the  water  and  baUd  a 
new  water  front  before  a  landio^  place  on  lands  between  49th  and  Slat  atreeU 
on  the  East  river,  the  title  to  which,  belonging  to  private  owners,  is  traced 
back  to  grants  made  in  1676  and  1677  by  the  British  Grown,  bounded  by 


AUGUST,  1888.  455 


VaD  DolBen  v.  The  Mayor,  Ac,  of  New  York. 


the  riyer  and  by  the  water  side,  such  landing  place  haying  existed,  and  been 
used,  for  many  years. 
Under  a  real  lease  of  the  lands,  the  lessee  can  bring  soit  in  a  Circnit  Court 
of  the  United  States,  to  enforce  his  rights  in  respect  of  such  threatened 
obstruction,  although  a  coutrolling  reason  for  making  the  lease  was,  that  the 
lessee,  being  a  citizen  of  another  State,  could  sue  in  said  Coart. 

(Before  Whulbk,  J.,  Southern  District  of  New  York,  August  80th,  1888.) 

Wheeler,  J.  This  cause  has  been  heard  upon  pleadings 
and  proofs,  from  which  it  appears,  that  while  the  whole  pro- 
prietary interest  in  all  the  land  and  water  now  in  question  was 
vested  in  the  British  Crown,  Sir  Edmund  Andross,  royal  gov- 
ernor of  the  province  of  New  York,  granted,  in  1676,  to  Ga- 
briell  Curtessee  a  tract  of  land  on  the  east  side  of  Manhattan 
Island,  bounded  southeast  by  the  river,  and,  in  1677,  to  David 
DeflEore,  another  tract  adjoining  this,  bounded  "by  ye  water 
side."  These  lands  between  now  Forty-ninth  and  Fifty-first 
streets,  on  the  water  front  of  which  there  has  been,  and  been 
used,  for  many  years,  a  landing  place,  are  the  property  of  Ge- 
rard Beekman  and  James  W.  Beekman,  who  leased  the  front 
to  the  orator,  for  two  years  from  November  11th,  1880.  The 
defendants  are  attempting,  under  authority  of  grants  from, 
and  laws  of,  the  State  of  New  York,  to  fill  into  the  water  and 
build  a  new  water  front  before  this  landing  place,  and  cut  it 
oflE  from  the  water.  This  bill  is  brought  to  restrain  such  ac- 
tion, and  for  an  account  of  damages.  The  owners  have  been 
accustomed  to  lease  these  premises  for  dock  purposes  before. 
They  apprehended  such  action  as  has  been  begun  by  the  de- 
fendants, and  a  controlling  reason  for  making  this  lease  was 
the  fact  that  the  orator  is  a  citizen  of  another  State,  and  could, 
as  was  supposed,  proceed  against  the  defendants  in  this  Court, 
for  any  interference  with  his  rights. 

It  is  objected  that  this  controversy  is  really  between  the 
lessors  and  the  defendants,  who  are  citizens  of  the  same  State, 
and  not  between  the  orator  and  the  defendants,  and  that, 
therefore,  the  suit  does  not  really  involve  a  controversy  prop- 
erly within  the  jurisdiction  of  this  Court,  and  should  be  pro- 
ceeded with  no  further  but  dismissed,  under  section  5  of  the  Act 
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of  March  3d,  1875,  (18  U.  jS.  Stat,  at  Large,  472.)  If  the 
lease  was  real  and  not  fictitious,  the  wrong,  if  any,  during  the 
term,  would  be  to  the  orator  and  not  to  the  lessors.  Nothing 
is  involved  now  except  what  occurred  during  that  time ;  no 
right  can  be  passed  upon  but  his ;  if  he  bas  none,  and  the 
lessors  are  merely  using  his  name  to  try  their  rights,  the  suit 
should  be  dismissed,  under  the  provisions  of  that  Act.  It 
would  not  seem  that  the  fact,  that  he  acted  in  view  of  the 
remedies  afforded  him  by  the  laws  of  the  land,  and  of  all  rem- 
edies under  all  the  laws,  could  deprive  him  of  any  of  the  ben- 
efits or  remedies  of  any  of  the  laws,  of  either  jurisdiction. 
{McDonald  v.  SToaUey,  I  Pet,  620.)  The  question  in  a  case 
like  this  seems  to  be  the  same  as  before  the  Act,  and  to  be,  as 
stated  by  Chief  Justice  Marshall  in  that  case,  whether  the 
transaction  was  real  or  fictitious,  although  dismissing  the  bill 
without  proceeding  further  may  be  more  summary.  Upon 
this  question,  the  evidence,  although  full  as  to  the  motive,  is, 
that  the  lease  was  real,  or,  at  most,  does  not  show  that  it  was 
not  real  and  effectual  to  pass  the  title  of  the  term  to  the  ora- 
tor. There  is,  therefore,  no  good  ground  apparent  for  dis- 
missing the  orator's  case  without  passing  upon  his  rights  in- 
volved in  it. 

The  original  grants  are  shown  by  entries,  and  are  not  set 
forth  at  large,  and  there  are  several  breaks  in  the  chain  of 
title,  in  the  public  records,  but  the  chain  is  perfect  since  very 
ancient  times,  and  references  are  made  from  subsequent  to 
prior  grants  and  from  thence  to  the  original  grants,  so  as  to 
be  traceable  throughout,  and,  in  connection  with  peaceable 
possession  shown  beyond  memory,  the  title  from  the  Crown, 
through  the  grant  of  the  royal  governor,  down  to  the  orator, 
satisfactorily  appears.  {Kingston  v.  Horner,  Cowp.,  102; 
Johnson  V.  Ireland,  11  East,  280;  Read  v.  Brookman,  3  T. 
E.,  159 ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  1  QreenL  Ev,,  §45.) 
The  defendants,  the  Mayor,  &c.,  of  New  York,  derive  their 
title  from  the  charter  of  Thomas  Dongan,  royal  governor,  in 
1686,  granting  all  the  lands  about  the  Island  to  low  water 
mark,  reserving  prior  grants  made  within  twenty  years,  and 
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from  subsequent  grants  from  the  Crown  and  State,  extending 
further  out  under  water.  The  rights  of  the  Crown  at  the 
Revolution  became  vested  in  the  State.  {Martin  v.  WaddeUj 
16  Pety  367.)  Thus,  what  was  granted  to  Curtessee  and  Def- 
fore,  in  1676  and  1677,  in  respect  to  the  front  of  this  land, 
has  come  to  the  orator  during  his  term,  and  what  remained  to 
the  Crown  after  those  grants  has  come  to  the  defendants. 
The  river  by  which  the  grant  to  Curtessee,  and  the  water  by 
the  side  of  which  the  grant  to  DeflEore,  are  bounded,  is  the 
East  river,  through  which  the  tide  ebbs  and  flows,  and  which 
is  a  great  highway  for  all  people  with  all  kinds  of  water-craft. 
The  shore  of  this  place  was  so  steep  that  there  was  little  or  no 
difference  laterally,  between  high  and  low  water,  and  vessels 
could  always  land  there  without  artificial  docks  or  wharves. 
The  owners,  and  others  by  their  permission,  could  and  did 
pass  freely  from  the  land  on  to  the  river  and  from  the  river 
on  to  the  land ;  and  could  always  do  so  while  the  river  should 
remain  where  in  the  grants  it  was  described  to  be.  There  is 
no  question  but  that  the  grants  stopped  at  high  water  mark, 
and  left  the  right  to  the  soil  under  water  beyond  in  the  Crown, 
subject  to  the  right  of  the  public  to  the  river,  as  a  highway 
over  it.  (Brae,  Book  /,  C/top.  XII,  6 ;  Rex  v.  Smith,  Doug., 
441 ;  Commonwealth  v.  CharUsPtwn,  1  Pick.,  180 ;  Martin  v. 
WaddeU,  16  Pet.,  367.)  This  highway  was  a  way  to  this  land, 
when  the  successive  grantees  took  it,  and  when  the  orator  took 
his  lease  of  it.  So  far  as  the  defendants  could  have  any  right 
to  it,  or  to  the  soil  under  it,  the  original  grantor,  the  Crown, 
had  the  same  right.  The  Crown,  after  MagTia  Charta,  could 
not  grant  land  bounded  on  a  way,  and  afterwards,  without 
compensation,  remove  the  way,  any  more  than  an  individual 
could.  The  defendants,  as  grantees  from  and  under  the  Crown, 
are  limited,  as  if  they  had  made  the  grant  which  the  Crown 
made.  They  could  not  grant  land  to  a  way  on  land  and  after- 
wards remove  the  way.  {Story  v.  New  York  Elevated  Rail- 
road Company,  90  N.  Y.,  122.)  The  title  to  the  land  under 
the  way,  in  that  case,  came  from  the  same  source  as  the  title 
to  the  land  under  this  water  way,  and  in  the  same  manner. 
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If  the  authority  of  the  State  and  city  was  not  equal  to  the  ob- 
struction of  that  way,  it  is  not  apparent  how  they  can  be  ade- 
quate to  the  total  removal  of  this  one.  That  -is  the  latest 
decision,  so  far  as  is  now  known,  of  the  highest  Court  of  the 
State  upon  the  subject,  and  to  the  extent  of  the  principles  in- 
volved there  must  be  considered  to  be  the  law  of  the  State. 
The  right  of  a  land-owner  to  enjoy  the  way  over  navigable 
water  adjoining  his  land  seems  to  have  been  several  times 
fully  recognized  by  the  Supreme  Court.  {DuUon  v.  Strong^ 
1  Blacky  23  ;  Railroad  Company  v.  Schurmeir^  7  WalL,  273 ; 
Fates  V.  MUwcmkee^  lu  WaU.^  497.)  In  the  latter  case,  Mr. 
Justice  Miller  expressly  states  the  proposition  to  have  been 
decided  in  the  two  former ;  and,  in  delivering  the  opinion  of 
the  Court,  he  further  says :  ''  This  riparian  right  is  property, 
and  is  valuable,  and,  though  it  must  be  enjoyed  in  due  subjec- 
tion to  the  rights  of  the  public,  it  cannot  be  arbitrarily  or  ca- 
priciously destroyed  or  impaired.  It  is  a  right  of  which,  when 
once  vested,  the  owner  can  only  be  deprived  in  accordance 
with  established  law,  and,  if  necessary  that  it  bo  taken  for  the 
public  good,  upon  due  compensation."  This  doctrine  does 
not  appear  to  have  been  overruled.  In  Weber  v.  Harbor  Com- 
misaionersy  (18  Wall.^  57,)  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  Court,  says :  "  It  is  unnecessary  for  the  dispo- 
sition of  this  case  to  question  the  doctrine,  that  a  riparian  pro- 
prietor whose  land  is  bounded  by  a  navigable  stream,  has  the 
right  of  access  to  the  navigable  part  of  the  stream  in  front  of 
his  land,  and  to  construct  a  wharf  or  pier,  projecting  into  the 
stream,  for  his  own  use,  or  the  use  of  others,  subject  to  such 
general  rules  and  regulations  as  the  legislature  may  prescribe 
for  the  protection  of  the  public,  as  was  held  in  Yates  v.  Mil- 
waukee. On  the  contrary,  we  recognize  the  correctness  of  the 
doctrine  as  stated  and  affirmed  in  that  case."  Barney  v. 
Keokuk,  (94  U.  S.,  324,)  was  an  action  of  ejectment,  and  in- 
volved the  right  of  soil,  and  not  a  right  of  way ;  and  what  is 
there  said  appears  to  have  been  said  in  that  view.  This  seems 
to  be  the  English  doctrine  now.  {Lyon  v.  Fishmongeri  Com- 
pany, 1  Appeal  Cases,  662.)    In  this  case  the  Lord  Chancellor 


AUGUST.   1888.  459 


Van  Dolsen  v.  The  Mayor,  <fec.,  of  New  York. 


said :  "  I  cannot  entertain  any  doubt  that  the  riparian  owner 
on  a  navigable  river,  in  addition  to  the  right  connected  with 
navigation,  to -which  he  is  entitled  as  one  of  the  public,  retains 
his  rights  as  an  ordinary  riparian  owner,  underlying  and  con- 
trolled by,  but  not  extinguished  by,  the  public  right  of  navi- 
gation ; "  and  Lord  Selbome :  "  It  is,  of  course,  necessary  for 
the  existence  of  a  riparian  right,  that  the  land  should  be  in 
contact  with  the  flow  of  the  stream ;  but  lateral  contact  is  as 
gqodjjure  natures^  as  vertical."  "  It  is  true,  that  the  bank  of 
a  tidal  river,  of  which  the  foreshore  is  left  bare  at  low  water, 
is  not  always  in  contact  with  the  flow  of  the  stream,  but  it  is 
in  such  contact  for  a  great  part  of  every  day,  in  the  ordinary 
and  regular  course  of  nature,  which  is  an  amply  sufficient 
foundation  for  a  natural  riparian  right"  The  defendants  are 
not  proceeding  to  take  such  rights  for  public  use  upon  making 
compensation,  but  are  proceeding  arbitrarily,  in  denial  of  the 
existence  of  any  such  rights.  These  cases  and  principles  seem 
to  entitle  the  orator  to  relief.  There  are  numerous  cases  which, 
standing  alone,  would  support  the  claims  of  the  defendants. 
{Lansing  v.  Smithy  4  Wend.j  9 ;  Gould  v.  Hudson  River  Rail- 
Toad  Company,  6  N.  Y.y  522 ;  Furmam,  v.  The  Mayor ^  dso., 
10  iT.  y.,  567;  Stevens  v.  Paterson  Railroad  Gompa/ny^  5 
Vroom^  582.)  They  are  not  considered  to  be  controlling,  in 
view  of  the  later  cases  referred  to. 

The  orator's  title  has  expired  now,  but  had  not  at  the  com- 
mencement of  the  suit  nor  at  the  time  of  hearing.  The  delay 
would  not  take  away  any  right  to  relief  which  he  then  had, 
although  his  right  to  continued  relief  might  cease.  He  has 
no  occasion  now  for  the  continuance  of  an  injunction,  but  may 
be  entitled  to  an  account  for  damages. 

Let  there  be  a  decree  for  the  orator,  accordingly,  with 
costs. 


Jamies  W.  Qerardy  for  the  plaintiff. 
James  O.  Garter ^  for  the  defendants. 
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Henry  W.  O,  Edye  and  William  Yolgkenb 
William  H.  Robbetson. 

The  Act  of  An^st  8d,  1882,  (22  U.  S.  Bat.  at  Large,  214,)  '*to  regnlate  immi- 
gration," is  constitatioDally  yalid. 

It  is  a  regalation  of  commerce  with  foreign  nations. 

The  daty  of  fiO  cents,  imposed  by  said  Act,  for  each  passenger  not  a  dtisen  of 
the  United  States,  who  comes  by  steam  or  sail  Teesel  from  a  foreign  port  to  a 
port  within  the  United  States,  is  not  a  capitation  tax,  within  Article  1,  sec- 
tion 9,  of  the  Constitution  of  the  United  States. 

The  Act  is  not  passed  in  the  exercise  of  the  power  of  laying  taxes,  under  Artide 
1,  section  8,  of  said  Constitution. 

It  is  not  in  conflict  with  prior  treaties  between  the  United  States  and  foreign 
nations.     If  it  were,  it  supersedes  the  treaties. 

Children  under  one  year  of  age  are  **  passengers,*'  chargeable  with  the  duty. 

(Before  Blatohtobd,  J.,  Eastern  District  of  New  York,  September  5th,  1888.) 

Blatohfokd,  J.  This  is  a  suit  at  law  to  recorer  back 
moneys  paid,  under  protest,  to  the  collector  of  the  port  of 
New  York,  by  the  plaintiffs.  It  has  been  tried  before  the 
Court,  without  a  jury,  on  an  agreed  statement  of  facta,  the 
material  parts  of  which  are  as  follows:  The  plaintiffs  are 
partners  in  trade  in  the  city  of  New  York,  and  carry  on  the 
business  of  transporting  passengers  and  freight  on  the  high 
seas,  between  Holland  and  the  United  States,  as  consignees  and 
agents.  In  October,  1882,  there  arrived  at  the  port  of  New 
York,  from  Holland,  a  ship  owned  by  citizens  of  Holland, 
carrying  382  persons,  not  citizens  of  the  United  States,  among 
whom  were  20  under  the  age  of  one  year,  and  69  between  the 
ages  of  one  year  and  eight  years.  On  the  arrival  of  the  ship, 
the  master,  in  pursuance  of  §  9  of  the  Passenger  Act  of 
August  2d,  1882,  (22  O.  8.  Stat,  at  La/rge,  189,)  deKvered  to 
the  proper  officers  the  lists  of  passengers,  with  the  specifica- 
tions, required  by  that  section,  from  which  it  appeared,  that 
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8aid  383  persons  were  all  subjects  of  Holland  or  other  foreign 
powers  in  treaty  with  the  United  States.  The  collector, 
before  allowing  complete  entry  of  the  vessel,  decided  that  the 
plaintiffs  must  pay  a  duty  of  50  cents  for  each  of  said  382 
passengers,  being  $191.  By  the  regulations  of  the  Treas- 
ury Department,  the  non-payment  of  the  $191  would  have 
permitted  the  defendant  to  refuse  the  complete  entry  of 
the  vessel,  or  to  refuse  to  give  her  a  clearance  from  the  port 
of  New  York  to  her  home  port,  and  such  imposition  would 
have  created  an  apparent  lien  on  the  vessel  for  that  sum.  On 
the  demand  of  the  defendant  the  plaintiffs  paid  said  sum, 
under  a  protest,  of  which  a  copy  is  put  in  evidence,  and  ap- 
pealed to  the  Secretary  of  the  Treasury,  who  sustained  the 
action  of  the  defendant,  and  this  suit  was  brought  within  90 
days  after  the  rendering  of  such  decision.  The  payment  was 
levied  and  paid  under  the  Act  of  August  3d,  1882,  entitled 
"An  Act  to  regulate  immigration."  (22  U.  S.  Stat,  at  Large, 
214.) 

The  principal  question  involved  in  this  case  is  as  to  the 
constitutional  validity  of  the  said  Act.  It  provides  as  fol- 
lows :  "  That  there  shall  be  levied,  collected,  and  paid  a  duty 
of  fifty  cents  for  each  and  every  passenger  not  a  citizen  of  the 
United  States  who  shall  come  by  steam  or  sail  vessel  from  a 
foreign  port  to  any  port  within  the  United  States.  The  said 
duty  shall  be  paid  to  the  collector  of  customs  of  the  port  to 
which  such  passenger  shall  come,  or  if  there  be  no  collector  at 
such  port,  then  to  the  collector  of  customs  nearest  thereto,  by 
the  master,  owner,  agent,  or  consignee  of  every  such  vessel, 
within  twenty-four  hours  after  the  entry  thereof  into  such 
port.  The  money  thus  collected  shall  be  paid  into  the  United 
States  Treasury,  and  shall  constitute  a  fund  to  be  called  the 
immigrant  fund,  and  shall  be  used  under  the  direction  of  the 
Secretary  of  the  Treasury,  to  pay  the  expense  of  regulating 
immigration  under  this  Act,  and  for  the  care  of  immigrants 
arriving  in  the  United  States,  for  the  relief  of  such  as  are  in 
distresBj'and  for  the  general  purposes  and  expenses  of  carrying 
this  Act  into  effect.     The  duty  imposed  by  this  section  shall 
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be  a  lien  apon  the  vessels  which  shall  bring  such  passengers 
into  the  United  States,  and  shall  be  a  debt  in  favor  of  the 
United  States  against  the  owner  or  owners  of  snch  vessels ; 
and  the  payment  of  snch  duty  may  be  enforced  by  any  legal 
or  equitable  remedy:  Provided^  That  no  greater  sum  shall 
be  expended  for  the  purposes  hereinbefore  mentioned,  at  any 
port,  than  shall  have  been  collected  at  such  port  Sec.  2. 
That  the  Secretary  of  the  Treasury  is  hereby  charged  with 
the  duty  of  executing  the  provisions  of  this  Act,  and  with 
supervision  over  the  business  of  immigration  to  the  United 
States,  and  for  that  purpose  he  shall  have  power  to  enter  into 
contracts  with  such  State  commission,  board,  or  officers  as 
may  be  designated  for  that  purpose  by  the  governor  of  any 
State  to  take  charge  of  the  local  affairs  of  immigration  in  the 
ports  within  said  State,  and  to  provide  for  the  support  and 
relief  of  such  immigrants  therein  landing  as  may  fall  into  dis- 
tress or  need  public  aid,  under  the  rules  and  regulations  to  be 
prescribed  by  said  secretary ;  and  it  shall  be  the  duty  of  such 
State  commission,  board,  or  officers  so  designated  to  examine 
into  the  condition  of  passengers  arriving  at  the  ports  within 
such  State  in  any  ship  or  vessel,  and  for  that  purpose  all  or 
any  of  such  commissioners  or  officers,  or  such  other  person  or 
persons  as  they  shall  appoint,  shall  be  authorized  to  go  on 
board  of  and  through  any  such  ship  or  vessel ;  and  if  on  snch 
examination  there  shall  be  found  among  such  passengers  any 
convict,  lunatic,  idiot,  pr  any  person  unable  to  take  care  of 
himself  or  herself  without  becoming  a  public  charge,  they 
shall  report  the  same  in  writing  to  the  collector  of  such  port, 
and  such  persons  shall  not  be  permitted  to  land.  Sec.  3.  That 
the  Secretary  of  the  Treasury  shall  establish  such  regulations 
and  rules  and  issue  from  time  to  time  such  instructions  not 
inconsistent  with  law  as  he  shall  deem  best  calculated  to  pro- 
tect the  United  States  and  immigrants  into  the  United  States 
from  fraud  and  loss,  and  for  carrying  out  the  provisions  of 
this  Act  and  the  immigration  laws  of  the  United  States ;  and 
he  shall  prescribe  all  forms  of  bonds,  entries,  and  other*  papers 
to  be  used  under  and  in  the  enforcement  of  the  various  pro- 
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YisionB  of  this  Act.  Sec.  4.  That  all  foreign  convicts  except 
those  convicted  of  political  offences,  upon  arrival,  shall  be  sent 
back  to  the  nations  to  which  thej  belong  and  from  whence 
they  came.  The  Secretary  of  the  Treasury  may  designate  the 
State  board  of  charities  of  any  State  in  which  such  board  shall 
eirist  by  law,  or  any  commission  in  any  State,  or  any  person 
or  persons  in  any  State  whose  duty  it  shall  be  to  execute  the 
provisions  of  this  section  without  compensation.  The  Secre- 
tary of  the  Treasury  shall  prescribe  regulations  for  the  return 
of  the  aforesaid  persons  to  the  countries  from  whence  they 
came,  and  shall  furnish  instructions  to  the  board,  commission, 
or  persons  charged  with  the  execution  of  the  provisions  of 
this  section  as  to  the  mode  of  procedure  in  respect  thereto, 
and  may  change  such  instructions  from  time  to  time.  The 
expense  of  such  return  of  the  aforesaid  persons  not  permitted 
to  land  shall  be  borne  by  the  owners  of  the  vessels  in  which 
they  came." 

In  view  of  decisions  made  by  the  Supreme  Court,  there 
can  be  no  doubt  that  this  Act  is  a  regulation  of  commerce 
with  foreign  nations.  In  Henderson  v.  The  May  or  ^  (92  U,  /S., 
259,)  a  statute  of  New  York  containing  provisions  in  sub- 
stance like  those  in  this  Act  was  held  to  be  a  regulation  of 
commerce  with  foreign  nations,  and  intended  to  regulate  com- 
mercial matters  not  only  of  national  but  of  international  con- 
cern, which  are  best  regulated  by  one  uniform  rule  applicable 
alike  to  all  the  seaports  of  the  United  States ;  and  the  statute 
was  held  to  be  void  because  legislation  on  the  subject  covered 
by  it  was  confided  exclusively  to  Congress,  by  Article  1,  sec- 
tion 8,  of  the  Constitution  of  the  United  States,  which  confers 
power  on  Congress  "to  regulate  commerce  with  foreign 
nations."  By  the  statute  of  New  York,  the  master  of  a 
vessel  arriving  at  the  port  of  New  York  from  a  foreign  port, 
was  required  to  give  a  bond  for  each  passenger  not  a  citizen 
of  the  United  States,  conditioned  to  indemnify  against  ex- 
pense for  the  relief  or  support  of  such  passenger,  for  four 
years, 'with  the  alternative  of  commuting  for  the  bond  by 
paying  for  the  passenger,  within  24  hours  after  his  landing, 
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the  sum  of  $1  50.  In  default  of  giving  the  bond  or  paying 
the  commutation  tax,  a  penalty  of  $500  for  every  such  pas- 
senger was  imposed,  which  was  made  a  lien  on  and  enforce- 
able against  the  vessel.  Although  the  penalty  for  failure  to 
pay  did  not  accrue  till  24  hours  after  the  passenger  was  landed 
it  was  held,  in  the  Henderson  case,  that  the  penalty  was  in- 
curred by  the  act  of  landing  him  without  payment,  and  that 
it  was,  in  fact,  for  the  act  of  bringing  him  into  the  State. 

In  the  case  of  People  v.  Compagni^OenSraley  (107  U.  S., 
59,)  a  subsequent  statute  of  New  York,  requiring  the  master, 
owner,  agent  or  consignee  of  every  vessel  bringing  an  alien 
passenger  from  a  foreign  port  to  the  port  of  New  York,  to  pay 
a  duty  of  one  dollar  for  each  such  passenger,  within  24  hours 
after  the  entry  of  the  vessel  into  port,  was  held  void,  on  the 
ground  that  such  a  tax  was  ^'  a  regulation  of  commerce  with 
foreign  nations,  confided  by  the  Constitution  to  the  exclusive 
control  of  Congress." 

But  it  is  contended,  that  because  this  Act  of  Congress,  in 
regulating  commerce,  imposes  a  duty  of  50  cents  for  each 
passenger  not  a  citizen  of  the  United  States,  who  comes  by 
steam  or  sail  vessel  from  a  foreign  port  to  a  port  within  the 
United  States,  it  violates  several  provisions  of  the  Constitution. 

It  is  said  that  the  duty  is  a  capitation  tax,  and  that  Article 
1,  section  9,  of  the  Constitution  requires  that  "  no  capitation, 
or  other  direct,  tax  shall  be  paid,  unless  in  proportion  to  the 
census."  But  the  Act  is,  manifestly,  in  its  general  purpose 
and  efiect,  an  Act  regulating  commerce.  It  was  passed  be- 
cause State  laws  of  the  same  character  had  been  held  void.  It 
applies  to  aU  the  seaports  of  the  United  States,  and  to  all 
steam  vessels  and  all  sail  vessels  coming  from  a  foreign  port 
Having  power  to  prohibit  the  commerce  in  question,  Con- 
gress had  power  to  authorise  it  on  conditions  to  be  observed. 
Such  conditions  are  regulations.  The  permission  to  bring  in 
alien  passengers,  in  steam  or  sail  vessels,  from  foreign  ports,  on 
paying  the  duty,  is,  in  fact,  the  granting  of  a  license  to  carry 
on  such  commerce,  and  the  duty  is  a  license  fee,  measured  by 
the  number  of  passengers.     Granting  such  license,  for  a  fee, 
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18  regulating  commerce.  The  tax  or  daty  or  fee  is  a  part  of 
the  regulation,  and  it  should  be  clearly  shown  that  there  is  no 
power  in  Congress  to  exact  the  duty.     This  is  not  shown. 

Besides,  this  tax  is  not  within  the  definition  of  a  capitation 
tax,  as  always  recognized.  It  is  not  a  tax  on  the  poll,  without 
regard  to  property,  business  or  other  circumstance.  {HyUon 
V.  United  States,  3  DaH-as^  171.)  It  is  a  tax  on  the  owner  of 
the  vessel,  and  made  a  lien  on  his  vessel,  because  he  brings 
Allien  passengers  in  his  vessel.  It  is  a  tax  on  the  business  he 
carries  on,  measured  by  the  number  of  such  passengers. 
Being  imposed  to  regulate  commerce,  it  is  not  to  be  regarded 
as  a  tax  on  the  alien  passenger,  in  the  sense  of  a  capitation 
tax,  even  though  the  presumption  may  be  that  the  owner  will 
make  the  passenger  pay  the  tax. 

It  is  also  said  that  the  Act  violates  the  following  provision 
of  Article  1,  section  8,  of  the  Constitution:  "The  Congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States ;  but  all  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United 
States."  The  argument  is  that  this  is  a  tax  or  duty ;  that  it  is 
not  collected  to  provide  for  the  general  welfare  of  the  United 
States;  and  that  it  is  not  uniform  throughout  the  United 
States,  because  aliens  may  come  into  the  United  States  from 
a  foreign  port  by  other  vessels  than  steam  or  sail  vessels,  and 
by  other  means  than  by  a  vessel,  and  no  duty  is  imposed  for 
them. 

The  answer  to  this  view  is,  that  the  Act  is  not  passed  in 
the  exercise  of  the  power  of  laying  taxes.  As  before  said,  the 
business  of  bringing  aliens  in  these  vessels,  instead  of  being 
prohibited,  as  it  might  have  been  lawfully,  is  permitted  on  pay- 
ment of  this  license  fee,  and  the  moneys  collected  are  made  a 
special  fund,  to  be  devoted  exclusively  to  the  purposes  named 
in  the  Act — the  expense  of  regulating  immigration,  the  care 
of  immigrants,  the  relief  of  such  as  are  in  distress,  and  the 
general  purposes  and  expenses  of  carrying  the  Act  into  effect 
These  expenses  are  fairly  limited,  and  to  be  limited,  to  pur- 
VoL.  XXI.— 80 
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poses  which  are  within  the  regulation  of  commerce,  and  to 
objects  fairly  made  necessary  by  the  exercise  of  the  privilege 
or  license  granted.  It  is  not,  for  the  purpose  of  invalidating 
the  Act,  to  be  intended  that  the  objects  specified  in  the  Act  go 
beyond  what  is  constitutional,  or  that  abuses  will  be  allowed 
in  executing  the  Act.  None  are  alleged.  If  any  shall  appear,, 
it  is  to  be  presumed  that  Congress  will  so  legislate  on  the  sub- 
ject as  to  avoid  all  excess  of  power.  No  such  excess  appears 
in  the  Act. 

Aside  from  this,  the  tax  applies  uniformly  to  all  steam  and 
sail  vessels,  coming  to  all  ports  in  the  United  States,  from  all 
foreign  ports,  with  all  alien  passengers.  The  tax  being  a 
license  tax  on  the  business,  the  rule  of  uniformity  is  su£S-^ 
ciently  observed  if  the  tax  extends  to  all  persons  of  the  class 
selected  by  Congress,  that  is,  to  all  owners  of  such  vessels. 
Congress  has  the  exclusive  power  of  selecting  the  class. .  It 
has  regulated  that  particular  branch  of  commerce  which  con- 
cerns the  bringing  of  alien  passengers  in  steam  aud  sail  vessels 
from  foreign  ports,  and  has  selected  such  vessels  and  their 
owners  for  taxation,  everywhere  throughout  the  United  States. 

The  case  is  not  one  where  a  Court  can  say  that  the  tax  is 
not  laid  for  the  general  welfare  of  the  United  States.  No 
Court  can  say  that  it  is  not  for  the  general  welfare  of  the 
United  States  to  lay  such  a  tax  as  this,  to  defray  the  expense 
of  regulating  the  immigration  of  aliens,  and  of  caring  for 
immigrants  as  they  arrive,  and  of  relieving  such  as  are  in  dis- 
tress when  they  arrive,  and  of  supervising  the  business,  and 
of  supporting  and  relieving  such  as  may  fall  into  distress  or 
need  public  aid,  and  of  protecting  the  United  States  and  the 
immigrants  from  fraud  and  loss.  As  the  ship  owners  have 
the  privilege  of  bringing  the  immigrants  here,  and  setting 
before  them  the  inducements  to  come,  it  is  for  the  general 
welfare  of  the  United  States  that  those  who  come  shall  be 
directed  to  their  destinations,  and  guarded  from  being  de- 
frauded and  robbed  on  arrival,  and  kept  from  becoming  at 
once  a  public  charge  through  want  of  means,  if  needy.  It  is 
a  tax  laid  to  create  a  fund  to  be  so  used,  which,  it  must  be 
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assamed,  Congress  has  said  is  a  tax  laid  to  provide  for  the 
general  welfare  of  the  United  States ;  and  it  is  not  the  pro- 
vince of  a  Court  to  say  to  the  contrary.  The  course  of  legis- 
lation and  judicial  decision  shows  that  the  objects  specified  in 
this  Act  are  objects  which  can  be  attained  only  through 
enactments  by  Congress,  which  shall  operate  equally  through- 
out the  States,  and  are  thus  for  the  general  welfare  of  the 
United  States. 

In  respect  to  this  case  and  other  cases  arising  under  the  Act, 
it  is  alleged  that  treaties  existed,  before  the  Act  was  passed, 
between  the  United  States  and  the  various  foreign  countries 
of  which  the  owners  of  the  vessels  bringing  the  passengers 
were  citizens  or  subjects,  and  that  the  Act  violates  the  treaties 
in  imposing  the  tax.  The  argument  is,  that  the  tax  is  really  a 
tax  on  the  passenger,  and  that  the  treaties  forbid  the  laying 
of  the  tax.  Inasmuch  as  the  tax  is  laid  on  owners  who  are 
citizens  of  the  United  States  and  their  vessels,  as  well  as  on 
foreign  owners  and  their  vessels,  engaged  in  the  same  busi- 
ness, and  because  of  that  business,  it  is  not  perceived  how 
there  is  any  violation  of  any  provision  of  any  treaty,  or  how 
any  provision  for  freedom  of  commerce  or  navigation,  prop- 
erly construed,  can  require  more  than  this.  Otherwise,  the 
one  nation  would  be  prevented,  under  such  provisions,  from 
imposing  on  any  goods  imported  from  the  other  any  higher 
duties  than  those  imposed  by  the  latter  on  like  goods  coming 
from  the  former.  There  is  all  the  freedom  of  commerce  and 
navigation  which  the  treaties  require,  when  all  persons  engaged 
in  a  given  business  are  treated  alike,  in  the  way  of  license  fee 
or  taxation.  The  passengers  do  not  carry  on  the  commerce 
or  navigation,  by  being  passengers  in  the  vessel,  and  there  is 
no  violation  of  the  true  meaning  of  any  treaty,  in  imposing  the 
tax  only  for  passengers  who  are  not  citizens  of  the  United 
States. 

But,  aside  from  this,  the  Act  of  Congress,  if  in  conflict 
with  tlie  prior  treaties,  supersedes  them.  It  is  provided  as 
f oUows,  by  Article  6  of  the  Constitution :  "  This  Constitution, 
and  the  Laws  of  the  United  States  which  shall  be  made  in 
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pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land."    The  Constitution  requires  that 
judicial  oflScers  shall  be  bound  by  oath  to  support  the  Con- 
stitution.     This  requires  them  to  see  that  both  laws  and 
treaties  shall  be  the  supreme  law,  in  an  equal  degree,  neither 
more  than  the  other.    By  article  2,  section  2,  of  the  Constitu- 
tion, the  President  has  power,  by  and  with  the  advice  and 
•consent  of  the  Senate,  to  make  treaties.    So  far,  the  treaties 
•are  only  compacts,  binding  on  the  two  contracting  parties,  as 
between  themselves,  as  nations.    But,  when  it  is  further  pro- 
vided, that  all  laws,  becoming  such  in  the  manner  provided  in 
the  Constitution,  and  all  treaties,  shall  be  the  supreme  law  of 
the  land,  treaties  become  law  and  laws  become  law,  and  judi- 
K5ial  officers  must  treat  both  as  of  equal  weight.     A  treaty  is 
not  the  law  of  the  land  at  all,  and  is  nothing  but  a  contract, 
except  by  virtue  of  the  clause  which  makes  treaties  and  laws 
equjJly  the  law.     Without  that  clause  a  treaty  would  not 
vsupersede  a  prior  conflicting  statute.    As  it  does,  so  it  must 
itself  be,  as  the  supreme  law  of  the  land,  superseded  by  a  sub- 
sequent conflicting  statute ;  otherwise,  the  clause  as  to  laws 
and  treaties  being  both  of  them  the  supreme  law  would  have 
no  operation.     A  treaty  would,  as  against  a  prior  conflicting 
statute,  have  no  effect  as  the  supreme  law,  until  a  new  statute 
had  abrogated  the  old  statute ;  and  a  statute  would,  as  against 
A  prior  conflicting  treaty,  have  no  effect  as  the  supreme  law, 
until  a  new  treaty  had  superseded  the  old  treaty.    The  judi- 
cial decisions  are  to  that  effect.    {Taylor  v.  Morion^  2  Curtis 
a  C.  R.,  464;  The  Cherokee  Tobacco,  11  WaU.,  616;  Ropes 
V.  Clinch,  8  BUtchf.  C.  C.  R.,  304;  The  Clinton  Bridge,  1 
Woolworthy  165;  Bartram  v.  Robertson,  {ante,  p.  211.) 

It  is  urged  that  children  under  one  year  of  age  are  not 
passengers,  under  the  provisions  of  the  Act,  so  as  to  be  charge- 
able with  the  duty,  because,  in  §  1  of  the  Act  of  August  2d, 
1882,  (22  U.  S.  Stat,  at  Large,  186,)  "  to  regulate  the  carriage 
of  passengers  by  sea,"  it  is  provided,  that,  in  calculating  the 
janmber  of  cubic  feet  of  space  to  be  allowed  for  each  passenger 
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in  a  vessel  bringing  passengers  other  than  cabin  passengers 
from  a  foreign  port,  children  under  one  year  of  age  shall  not 
be  included.  It  is  also  urged,  that  two  children  between  one 
and  eight  years  of  age  should  be  counted  as  one  passenger, 
because  it  is  so  provided  in  ^  1  of  the  last  named  Act,  in  re- 
gard to  the  cubic  feet  of  space.  The  two  statutes  have  no 
relation  to  each  other.  Each  of  the  children  is  a  passenger 
and  is  to  count  as  one  passenger,  unless  expressly  excluded. 
In  respect  to  cubic  feet  of  space,  for  sanitary  purposes,  there 
is  a  special  provision,  in  the  one  statute,  as  to  phildren.  lu 
respect  to  the  tax  for  the  business  there  is  no  special  provision, 
in  the  other  statute,  regarding  children,  and  each  person 
carried  is  a  passenger. 

There  must  be  a  judgment  for  the  defendant,  with  costs. 
The  same  result  is  reached  in  regard  to  the  other  actions  tried 
by  the  Court  at  the  same  timp,  brought  against  the  same  de- 
fendant, for  like  causes  of  action,  the  facts  being  of  the  same 
character  as  in  this  suit.  Those  suits  are  brought  by  The 
Liverpool  and  Great  Western  Steamship  Company,  The  Nord 
Dejitscher  Lloyd,  Die  Hamburg  Amerikanische  Packet  Actien 
G^sellfichaft,  and  The  Koninglyk  Nederlaudsche  Stoomboot 
Maatachappy. 

P.  J.  Joachimsen^  for  the  plaintiffs. 

A.  W.  Tenney^  {District  Attorney^  for  the  defendant. 


IJNrrED  States  w.  Johk  H.  McCarthy. 

In  an  examination  before  a  United  States  Commissioner,  on  a  complaint  against 
M.,  for  perjury,  K ,  as  a  witness,  declined  to  answer  various  questions,  on  the 
ground  that  his  answers  might  incrimiuhte  himself.  No  charge  was  pending 
against  E,  nor  was  he  threatened  with  a  prosecution.  He  did  not  specify  or 
indicate  any  offence  in  regard  to  which  his  answers  might  tend  to  incriminate 
him :  Hdd,  that  he  was  not  exempt  from  answering,  as  the  Court  could  not 
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see  reasonable  ground  to  apprehend  danger  to  bim  from  his  heing  compelled 
to  answer. 
Since  §  860  of  the  Revised  Statutes  was  enacted,  the  testimony  of  E.  cannot  be 
giyen  in  evidence  against  him;  and  compelling  him  to  answer  is  not  com- 
pelling him  to  be  a  witness  against  himself,  in  a  criminal  case. 

(Before  Bbown,  J.,  Sonthern  District  of  New  York,  September  Vth,  1888.) 

Bbown,  J.  Upon  a  complaint  against  John  H.  McCartihy, 
in  criminal  proceedings  charging  him  with  having  committed 
the  oflEence  of  perjury,  in  a  certain  affidavit  previously  made 
by  him  in  reference  to  the  ownership  of  the  vessel  Mary  N. 
Hogan,  in  the  course  of  an  examination  before  Mr.  Shields, 
United  States  Commissioner,  Henry  A.  Kearney  was  sworn 
as  a  witness  in  behalf  of  the  Gk>vemment,  and,  upon  being 
asked  various  questions  in  regard  to  his  knowledge  of,  and 
dealings  with,  the  accused,  he  declined  to  answer,  on  the 
ground  that  his  answers  might  incriminate  himself.  The 
questions  have  been  certified  to  this  Court,  together  with  the 
whole  record,  for  its  direction. 

The  Mary  N.  Hogan  is  now  in  the  custody  of  the  mar- 
shal, in  proceedings  for  her  forfeiture,  in  the  District  Court, 
for  being  fitted  out  in  violation  of  the  neutrality  laws,  under 
§  5,283  of  the  Itevised  Statutes ;  and  the  accused  appears  as 
the  claimant  in  that  suit.  The  same  section  imposes  a  heavy 
punishment,  by  fine  and  imprisonment,  upon  all  who  aid  or 
assist  in  such  an  unlawful  expedition.  The  witness,  in  an- 
swer to  certain  questions,  had  stated  that  he  acted  as  broker 
in  the  purchase  of  the  vessel ;  but  he  declined  to  answer  for 
•  whom  he  acted  as  broker,  and  whether  he  made  the  bargain 
for  the  purchase. 

It  is  not  sufficient  to  excuse  the  witness  from  answering, 
that  he  may,  in  his  own  mind,  think  his  answer  to  the  ques- 
tion might,  by  possibility,  lead  to  some  criminal  charge  against 
him ;  or  tend  to  convict  him  of  it,  if  made.  The  Court  must 
be  able  lo  perceive  that  there  is  reasonable  ground  to  ap- 
prehend danger  to  the  witness  from  his  being  compelled  to 
answer.  {Queen  v.  BoyeSy  1  Best  cfe  /S,  811 ;  WharUm^s  Eo.y 
§  538.) 
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In  this  case,  there  is  no  charge  pending  against  the  wit- 
ness, nor  is  he  threatened  with  any  prosecution.  He  does  not 
specify  or  indicate  any  offence  in  regard  to  which  his  answers 
may  tend  to  criminate  him ;  and  it  is,  therefore,  mere  surmise 
and  possibility  of  some  connection  with  the  fitting  out  of  the 
Mary  N.  Hogan,  and  that  alone,  which  the  Court  could  go 
npon,  in  excusing  the  witness  from  answering.  Such  a  mere 
surmise  is  plainly  insufficient,  without  anything  more  tangible 
to  support  it.  In  In  re  Graham^  (8  Ben.y  419,)  questions  as 
remote  as  some  of  those  in  the  present  case  were  held  privi- 
leged; because  it  appeared,  from  the  previous  examination 
of  witnesses,  that  the  witness  was  charged  with  participating 
in  a  gambling  transaction,  which,  if  true,  exposed  him  to  a 
•criminal  prosecution  according  to  the  laws  of  the  State  of 
New  York. 

As  this  objection,  however,  would  probably  be  at  once  ob- 
viated upon  a  re-examination  of  the  witness,  by  some  suffi- 
cient statement,  I  also  add,  that,  in  my  opinion,  under  §  860 
of  the  Revised  Statutes,  the  general  privilege  claimed  by  the 
witness  can  no  longer  be  upheld.  ^That  section  is  taken  from 
the  Act  of  February  25th,  1868,  (15  U.  S.  Stat  at  Large,  37,) 
which  provided,  "that  no  answer  or  other  pleading  of  any 
party,  and  no  discovery  or  evidence  obtained  by  means  of 
any  judicial  proceeding  from  any  party  or  witness,  in  this  or 
any  foreign  country,  shall  be  given  in  evidence,  or  in  any 
manner  used  against  such  party  or  witness,  or  his  property 
or  estate,  in  any  Court  of  the  United  States,  or  in  any  pro- 
ceeding by  or  before  any  officer  of  the  United  States,  in  re- 
spect to  any  crime,  or  for  the  enforcement  of  any  penalty  or 
forfeiture  by  reason  of  any  act  or  omission  of  such  party  or 
witness."  The  Act  is  entitled,  "  An  Act  for  the  protection, 
in  certain  cases,  of  persons  making  disclosures  as  parties,  or 
testifying  as  witnesses." 

The  reason  of  the  former  rule  exempting  witnesses  from 
giving  compulsory  testimony  against  themselves  was,  that 
their  testimony  might  be  used  to  convict  them.  The  statute 
above  quoted,  in  preventing  all  possible  use  of  testimony  thus 
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given,  does  away  with  the  reason  of  the  rule ;  and  there  is, 
therefore,  no  longer  any  ground  for  its  application.  The 
nu^xim  "  ces8(it  ratio,  cesmt  Z^a?,"  would  seem  to  apply  in  full 
force.  It  has  been  so  held  in  United  States  v.  Broum^  (1 
Sawyer  y  531,  636  ;)  United  States  v.  Williams^iJLb  Int.  Eev^ 
Rec.,  199;)  Ex^ parte  PhiUips,  (2  Am.  L.  T.  R.,  154.) 

On  behalf  of  the  witness  it  is  claimed,  that  he  is  still  ex- 
empted from  answering,  by  the  5th  Amendment  of  the  Consti- 
tution, which  provides  that  no  person  "  shall  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  himself."  The  pre- 
cise point,  as  well  as  the  previous  question,  was  considered 
and  overruled  in  the  Court  of  Appeals  in  this  State,  in  the 
case  of  The  People  v.  Kelly,  (24  N.  Z.,  74.)  Denio,  J.,  in 
delivering  the  opinion  of  the  Court,  says :  "  If  a  witness  ob- 
jects to  a  question  on  the  ground  that  an  answer  would  crim- 
inate himself,  he  must  allege,  in  substance,  that  his  answer,  if 
repeated,  as  his  admission,  on  his  own  trial,  would  tend  to  prove 
him  guilty  of  a  criminal  offence.  If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against  him  is  impossi- 
ble, as  where  it  is  forbidden  by  a  positive  statute,  I  have  seen 
no  authority  which  holds  or  intimates  that  the  witness  is  privi- 
leged. It  is  not  within  any  reasonable  construction  of  the 
language  of  the  constitutional  provision.  The  term  ^  criminal 
case,'  used  in  the  clause,  must  be  allowed  some  meaning ;  and 
none  can  be  conceived  other  than  a  prosecution  for  a  criminal 
offence.  But  it  must  be  a  prosecution  against  him  /  for  what 
is  forbidden  is,  that  he  should  be  compelled  to  be  a  witness* 
against  himself.  Now,  if  he  be  prosecuted  criminally  touch- 
ing the  matter  about  which  he  has  testified  upon  the  trial  of 
another  person,  the  statute  makes  it  impossible  that  his  testi- 
mony given  on  that  occasion  should  be  used  by  the  prosecu- 
tion on  the  trial.  It  cannot,  therefore,  be  said,  that  in  such 
criminal  case  he  has  been  made  a  witness  against  himself,  by 
force  of  any  compulsion  used  towards  him  to  procure,  in  the 
other  case,  testimony  which  cannot  possibly  be  used  in  tlie 
criminal  case  against  himself." 

It  is  unnecessary  to  add  anything  to  this  exposition  of  the 
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law.  Section  860  of  the  United  States  Revised  Statutes  will 
be  a  complete  protection  against  the  use  of  any  testimony 
which  the  witness  may  now  give,  in  any  other  transaction  or 
proceeding  against  him  or  his  property. 

The  witness'  claim  of  privilege  must,  therefore,  be  disal- 
lowed ;  and  he  must  be  required  to  answer  the  questions  cer- 
tified, and  any  others  of  a  similar  character. 

ELihu  Root^  {District  Attorney^  for  the  United  States. 

Oeorge  H,  ForsteTj  for  the  witness. 


The  Stafford  National  Bank 


Amasa  Spbague,  William  Sprague  and  Zeohariah 
Ohafbe.    In  Equhy. 

In  Connecticut,  in  order  to  make  possession  by  a  grantee  of  land  mider  an  unre- 
corded deed  safficient  to  raise  a  legal  presnmption  of  notice  to  an  attaching 
creditor  of  the  grantor  of  the  existence  of  the  conyeyance,  the  testimony  as 
to  the  possession  by  the  grantee  should  be  clear  and  certain  and  such  as  to 
make  the  inference  of  notice  to  the  creditor  without  serious  question ;  and 
the  possession  must  be  visible,  and  accompanied  by  such  manirest  acts  of 
ownership  as  will  naturally  be  observed  by  others,  and  impart  knowledge 
that  the  possessor  is  the  owner. 

A  mortgage  purporting  to  convey  all  the  real  property  of  the  grantor,  in  cer* 
tain  towns  in  Connecticut,  is  insufficient  to  vest  a  title  to  the  lands  of  the 
mortgagor  in  those  towns,  as  against  subsequent  non-assenting  and  attach- 
ing and  judgment  creditors. 

Certain  trust  assignments  by  a  debtor  held  to  be  void,  as  against  non-assenting 
creditors. 

(Before  Sbipmax,  J.,  Connecticut,  September  16th,  1888.) 
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Shipman,  J.  In  the  year  1880,  the  plaintiff  recovered 
judgment  for  $6,479  50,  in  this  Court,  in  an  action  at  law, 
against  Amasa  Spragne  and  William  Sprague,  having  attached, 
as  the  property  of  said  defendants,  at  the  commencement  of 
the  suit,  on  October  1st,  1878,  the  real  estate  which  is  the  sub- 
ject of  this  bill  in  equity.  On  June  10th,  1880,  the  plaintiff, 
to  secure  this  unpaid  judgment,  filed  its  certificate  of  lien  up- 
on the  attached  real  estate,  in  accordance  with  the  statute  of 
Connecticut,  whereby  a  statutory  judgment  lien  was  placed 
upon  the  land  described  in  the  certificate,  which  lien  can  be 
foreclosed  or  redeemed  in  the  same  manner  as  mortgages  upon 
the  same  estate. 

Fifteen  pieces  of  land  were  described  in  the  certificate. 
The  first  seven  pieces  and  the  fifteenth  piece  are  in  the  town 
of  Sterling.  For  sufficient  reasons,  the  plaintiff  has  abandoned 
its  claim  to  the  seventh  piece,  and  also  to  the  eighth  piece, 
which  is  in  the  town  of  Canterbury,  and  the  facts  hereinafter 
stated  in  regard  to  the  attached  lands  will  have  no  reference 
to  those  two  pieces.  The  9th  piece  is  in  Scotland,  the  10th, 
11th,  12th  and  13th  pieces  are  in  Windham,  and  the  14th 
piece  is  in  Franklin.  All  the  lands  now  claimed  by  the  plaint- 
iff, except  the  10th  and  13th  pieces,  were  originally  conveyed 
to  the  defendant  Amasa  Sprague.  Said  two  pieces  were  orig- 
inally conveyed  to  the  defendant  William  Sprague.  All  the 
lands,  except  the  13th  piece,  were  conveyed  to  said  grantees 
prior  to  August  9th,  1865.  The  13th  piece  was  conveyed  to 
William  Sprague  on  September  28th,  1866. 

On  or  about  August  9th,  1866,  the  A.  &  W.  Sprague  Man- 
ufacturing Company  was  formed,  its  capital  stock  consisting, 
in  general,  of  the  property  of  the  'firm  of  A.  &  W.  Sprague. 
This  firm  was  originally  composed  of  Amasa  Sprague,  who 
was  the  father  of  the  defendants  Amasa  and  William,  and 
William  Sprague,  Senior.  Each  of  the  original  partners  had 
died,  leaving  a  widow  and  children,  the  estate  of  neither  had 
been  settled,  the  partnership  had  not  been  wound  up,  and  its 
affairs  had  not  been  adjusted,  but  the  business  had  continued 
under  the  same  name,  with  new  partners  and  the  acquisition 
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of  new  property,  nntil,  in  1865,  the  firm  consiBted  of  said  de- 
fendants. For  the  purpose  of  an  ascertainment  and  adjust- 
ment of  the  rights  of  all  the  heirs  of  the  two  senior  Spragues, 
and  the  distribution  of  the  interests  of  these  parties  in  the 
common  property,  the  A.  &  W.  Sprague  Manufacturing  Com- 
pany was  formed,  and  stock  was  distributed  to  the  heirs,  or 
the  assignees  of  the  title  of  the  heirs,  in  proportion  to  their 
respective  interests. .  For  the  purpose  of  vesting  in  the  corpo- 
ration the  property  which  was  held  and  managed  by  A.  &  W, 
Sprague,  except  that  known  as  the  Quidneck  Company  prop- 
erty, the  defendants  Amasa  and  William,  with  the  representa- 
tives of  Amasa,  Senior,  and  William,  Senior,  and  the  guardian 
of  the  minor  children  of  the  deceased  daughter  of  William 
Sprague,  Senior,  conveyed  to  the  corporation  all  their  right 
and  title,  whether  derived  as  heirs  at  law  or  personal  .repre- 
sentatives of  the  said  Amasa  Sprague  and  William  Sprague, 
both  deceased,  or  however  derived,  in  possession,  action,  re- 
version or  remainder,  which  the  grantors  had  in  and  to  the 
property,  real,  personal  and  mixed,  wheresoever  situate  and  in 
whatsoever  name  any  record  titles  thereof  stood,  "  in  the  pos- 
session of,  and  held,  managed  and  controlled  by,  the  firm  of 
A.  &  W.  Sprague,"  saving  and  excepting  certain  specified 
exceptions,  and  also  excepting  the  property,  rights,  "credits 
and  assets  at  any  time  heretofore  held  and  managed  by  the 
firm  of  A.  &  W.  Sprague,  which  have  been  charged  to  the 
grantors,  said  Amasa  and  William,  either  jointly  or  severally, 
on  the  books  of  said  property  so  charged."  This  deed  was 
not  recorded  in  the  land  records  of  either  of  the  towns  in  this 
State  wherein  the  attached  real  estate  was  situate,  and  the  only 
deed  or  conveyance  by  said  Amasa  or  said  William,  of  any  of 
said  claimed  and  attached  lands,  which  was  ever  lodged  for 
record  or  was  recorded  in  the  records  of  any  of  said  towns, 
was  the  trust  deed  of  December  1st,  1873,  to  Zechariah  Chafee, 
which  is  hereinafter  mentioned,  and  which  was  recorded  in 
the  land  records  of  Windham,  Sterling  and  Scotland. 

On  or  about  November  1st,  1873,  the  A.  &  W.  Sprague 
Manufacturing  Company  became  deeply  insolvent.    Its  stock- 
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holders,  Amasa  Sprague,  William  Sprague,  Mary  Sprague, 
widow  of  William,  Senior,  and  Fanny  Sprague,  widow  of 
Amasa,  Senior,  were  also  severally  liable  for  the  debts  of  the 
corporation.  The  property  of  the  corporation  and  of  the  in- 
dividuals, estimated  to  be  worth  some  $19,000,000,  was  widely 
scattered  and  largely  consisted  in  factories.  In  this  state  of 
things,  by  advice  of  a  committee  of  their  creditors,  the  A.  & 
W.  Sprague  Manufacturing  Company,  William  Sprague  and 
Amasa  Sprague,  as  individuals  and  as  copartners  under 
the  firm  of  A.  &  W.  Sprague,  Mary  Sprague  and  Fanny 
Sprague,  mortgaged  to  Zechariah  Chafee  all  property,  real, 
personal  and  mixed,  not  exempt  from  attachment  by  law, 
which  the  grantors  or  any  of  them  held,  in  certain  specified 
towns  in  Khode  Island,  (the  property  in  Rhode  Island  being 
also  more  particularly  described,)  Massachusetts,  Maine  and 
other  named  States,  and  ^^  in  the  following  towns  of  the  State 
of  Connecticut,  viz..  Sterling,  Sprague,  Scotland  and  Wind- 
ham," but  excepting  from  the  conveyance  all  shares  of  stock 
in  any  corporation  belonging  to  any  of  the  grantors,  the  same 
to  be  transferred  to  the  grantee,  upon  his  request  in  writing, 
by  way  of  pledge  to  secure  the  performance  of  the  conditions 
of  the  deed.  This  mortgage  was  to  secure  the  notes  of  said 
corporation  in  divers  sums,  but  together  amounting  to 
$14,000,000,  payable  to  the  order  of  A.  &  W.  Sprague,  and 
by  them  endorsed,  payable  three  years  from  January  Ist,  1874, 
with  interest  from  said  date,  at  the  rate  of  7  8-lOths  per  cent, 
per  annum,  payable  semi  annually,  all  which  notes  were  placed 
in  the  hands  of  said  Chafee,  ^^  to  be  by  him  used  and  applied 
in  the  payment  or  retiring  of  such  of  the  present  outstanding 
indebtedness  and  liabilities  aforesaid  as  the  holders  thereof  * 
shall,  within  nine  months  from  the  date  of  these  presents, 
bring  in  and  surrender  and  discharge,  or  agree  to  extend  for 
the  term,  and  according  to  the  provisions,  of  said  notes,  as  so 
issued,  by  said  trustee,  to  be  countersigned  by  him."  Said 
property  was  to  be  held  by  said  Chafee  in  trust,  but  subject 
to  the  condition,  that,  if  the  grantors  paid  the  debts  which 
should  be  brought  in  under  the  deed,  the  expenses  of  the  trust, 
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and  the  said  notes  that  were  issued  by  the  trustee,  then  the 
deed  was  to  be  void,  and,  until  default  was  made  in  the  per- 
formance of  the  conditions,  or  until  sale  under  the  trusts,  or 
until  entry  by  the  trustee,  the  grantors  were  to  retain  the  pos- 
session and  use  of  the  granted  premises ;  "  Provided^  and  it 
shall  be  lawful  for  said  trustees  or  trustee  for  the  time  being, 
at  any  time,  or  from  time  to  time,  before  such  default  or 
breach,  and  with  or  without  previous  entry,  in  their  or  his 
discretion,,  to  sell  at  public  or  private  sale,  any  part  or  parts  of 
said  granted  estates  and  property,  and  to  execute  and  deliver 
such  deed  or  deeds  as  may  be  necessary  or  proper  to  vest  in 
the  purchaser  *'  a  good  title ;  "  and  provided  further  y  that  said 
trustees  or  trustee  for  the  time  being  may,  at  any  time,  or  from 
time  to  time,  before  default  or  breach  as  well  as  after,  enter 
upon  said  granted  estates  and  property,  or  any  part  or  parts 
thereof,  and  take  and  assume  the  full  and  absolute  possession 
and  control  of  the  same,  and,  in  their  or  his  discretion, 
continue  to  run  and  operate,  or  to  close,  the  mills  or  print 
works  of  said  Manufacturing  Company,  or  any  or  either  of 
them,  as  said  trustees  or  trustee  for  the  time  being  shall 
deem  for  the  best  interests  of  the  creditors/'  The  trustee 
was  to  apply  the  purchase-moneys,  1st,  to  the  payment  of 
the  expenses  of  the  sales  and  of  said  trust,  and,  2d,  to  the  pay- 
ment of  all  the  debts  of  the  grantors  which  should  be  brought 
in  under  the  deed,  and  of  all  the  notes  that  should  be  issued 
by  the  trustee  under  the  deed,  accounting  to  the  grantors  for 
any  surplus  that  might  remain  after  the  full  payment  of  the 
debts  and  issued  notes.  The  trustee  was  not  to  be  answer- 
able for  any  loss  which  might  happen  to  the  trust  estate,  unless 
it  should  occur  by  his  own  neglect  or  default. 

On  April  6th,  1874,  the  A.  &  W.  Sprague  Manufacturing 
Company,  A.  &  W.  Sprague,  Amasa  Sprague,  and  William 
Sprague,  at  the  request  of  a  large  creditor  of  said  corporation, 
severally  executed  grants  or  assignments  in  fee  simple  to  Mr. 
Chaf ee,  of  his  or  their  '*  right,  title  and  interest,  legal  or  equi- 
table, in  or  to  all  the  property  of  the  grantor  described  or  re- 
ferred to  in  the  trust  deed  of  mortgage  "  dated  November  1st, 
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1873,  "  and  in  or  to  any  and  all  estate,  real,  personal  or  roixed^ 
of  whatever  name  and  nature,  wherever  situate,  not  exempt 
from  attachment  by  law,"  in  trust,  to  sell  the  same  at  publie 
or  private  sale  and  convert  the  same  into  money,  and  the  pro- 
ceeds thereof  to  apply,  first,  to  the  pa}  ment  of  all  the  claims 
against  the  grantor,  provided  for  in  the  mortgage  of  Novem- 
ber 1st,  1873,  which  had  been  or  should,  within  nine  months 
from  said  date,  be  brought  in  and  extended  for  the  time  pro- 
vided in  said  mortgage,  with  authority  to  the  trustee  to  make 
earlier  payments  than  in  three  years ;  and,  secondly,  the  resi- 
due of  the  proceeds  to  apply  to  the  payment  of  aU  the  other 
creditors  of  the  grantor.  The  trustee  was  authorized  to  run 
the  mills  or  either  of  them,  or  to  allow  the  grantor  to  run  the 
same,  if  for  the  best  interest  of  the  creditors,  the  profits  to  be 
received  by  the  trustee  for  the  purposes  above  named,  and  he 
was  not  to  be  liable  personally  for  the  expenses  or  losses  aris- 
ing from  running  the  mills,  but  the  same  were  to  be  charged 
to  the  trust  fund. 

Neither  of  these  deeds  was  recorded  in  the  towns  of  Ster- 
Ung,  Windham,  Scotland  or  Franklin.  The  plaintiflE  did  not 
assent  to  either  of  said  deeds,  whether  of  mortgage  or  of  as- 
signment, and  did  not  acknowledge  in  any  manner  their  var 
lidity,  did  not  present  any  claim  to  the  trustee,  and  has  not 
received  any  notes,  dividend  or  payment. 

The  bill  prayed,  among  other  things,  in  addition  to  a  prayer 
for  a  foreclosure  of  the  judgment  lien,  that  th^  trust  deed  and 
assignment  might  be  decreed  void  and  of  no  effect  as  against 
the  plaintiff  and  as  against  its  rights  and  said  judgment  lien. 

The  position  of  the  plaintiff  is  founded  upon  two  statutes 
of  Connecticut,  and  upon  what  it  alleges  to  be  the  established 
course  of  the  decisions  of  the  Supreme  Court  of  Errors  of  the 
State,  in  the  construction  of  these  statutes,  and  in  regard  to 
the  effect  of  non-compliance  with  the  recording  system  of  the 
State,  on  the  titles  of  real  estate,  and  upon  the  principle  that 
the  Federal  Courts  are  bound  to  follow  the  course  of  decisions 
of  the  highest  Court  of  the  State,  in  the  construction  of  its 
statutes,  if  the  course  has  been  uniform.    {Totonsendv,  Toddy 
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91  TJ.  S.^  452 ;  Chicago  Oity  v.  Rolhins,  2  Blachy  428 ;  Oraf- 
tan  V.  Cumminga,  99  U.  8.,  100.) 

These  statutes  are  as  follows:  "No  conveyance  shall  be 
effectual  to  liold  lands  against  any  other  person  but  the  grant- 
or and  hid  heirs,  unless  recorded  on  the  records  of  the  town 
in  which  the  lands  lie."  "  All  fraudulent  conveyances,  suits, 
judgments,  executions,  or  contracts,  made  or  contrived  with 
intent  to  avoid  any  debt  or  duty  belonging  to  others,  shall, 
notwithstanding  any  pretended  consideration  therefor,  be  void 
as  against  those  persons  only,  their  heirs,  executors,  adminis* 
trators  or  assigns,  to  whom  such  debt  or  duty  belongs."  The 
last  statute  "  in  substance,  is  pursuant  to  the  statute  of  the 
13th  of  Elizabeth,  chap.  5,  and  must  receive  a  similar  con- 
struction."   {Benton  v.  Jones^  8  Conn.^  186.) 

By  the  law  of  Connecticut,  the  unrecorded  deed  of  August 
10th,  1865,  was  ineffectual  as  against  attaching  creditors  of  the 
grantor,  unless  they  had  notice  of  such  conveyance.  {Carter 
V.  Champion^  8  Conn,^  549 ;  Wheaton  v.  Di/erjIS  Conn.j  307  j 
Orvis  V.  Newell,  17  Conn.,  101;  Buah  v.  Golden,  17  Conn.y 
600 ;  TfieaU  v.  Dishrow,  39  6Wn.,  318.)  The  defendants  do 
not  claim  that  there  was  actual  notice,  but  insist  that  the 
plaintiff  had  implied  notice  of  the  conveyance  and  of  the 
title  of  the  Sprague  Manufacturing  Company,  from  the  fact 
that  it  had  been  in  possession  from  1865  to  the  date  of  the 
trust  deed. 

The  question  has  not  arisen  before  the  Supreme  Court  of 
this  State,  but  probably  here,  as  in  other  States,  as  a  general 
rule,  open,  notorious  and  exclusive  possession  by  the  grantee^ 
under  an  unrecorded  deed,  is  sufficient  to  raise  a  legal  pre- 
sumption of  notice  to  an  attaching  creditor  of  the  grantor,  of 
the  existence  of  the  conveyance.  {McMechan  v.  Griffing,  3 
Pick.,  149 ;  Weld  v.  Madden,  2  Cliff.,  684 ;  Pomroy  v.  Ste- 
vens, 11  Met.,  244.)  The  remarks  of  Ch.  J.  Butler,  in  TheaU 
V.  Disbrow,  {supra,)  apparently  recognize  the  doctrine.  But, 
the  testimony  in  regard  to  the  notorious  possession  of  the 
Sprague  Manufacturing  Company  is  meagre,  whereas  it  should 
be  clear  and  certain,  and  should  be  such  as  to  make  the  infer- 
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«nce  of  notice  to  the  creditor  without  serious  question.  {Pom- 
Toy  V.  Stevens^  8upra.)    Mr.  Guild,  the  bookkeeper,  or  assist- 
ant bookkeeper,  of  the  corporation,  from  November  1st,  1867, 
to  October  1st,  1873,  and  since  then  in  the  employ  of  Mr. 
Ohaf ee  in  the  same  capacity,  says  that  the  attached  lands  have 
been  entered  upon  the  real  estate  accounts  of  the  company 
«yer  since  its  organization,  and  that  the  expenses  and  taxes  of 
the  lands  have  been  paid  by  the  company,  and  charged  as  a 
part  of  its  expenses,  and  that  these  lands  were  treated  by  the 
<5ompany  in  all  respects  as  were  its  other  lands.    The  Sterling 
town  clerk  testifies,  that  the  Sterling  land  was  farming  land, 
and  that,  in  1880,  the  Williams  farm  "  was  occupied  by  a  fore- 
man and  gang  of  hands,  quarrying  and  farming ; "  and  that 
the  lands  described  in  Exhibits  6  and  8  were  occupied  by  a 
tenant.      The  Scotland  land  is  farming  land,  and,  in  1880, 
^*  was  used  for  farming  purposes."      This  is  the  entire  testi- 
mony on  the  subject,  and  shows  that  the  corporation  deemed 
these  lands  to  be  its  own  and  treated  them  as  such,  but  shows 
nothing  of  the  character  of  the  possession,  whether  palpable 
or  consistent  with  the  possession  of  the  Spragnes,  and  nothing 
in  regard  to  the  knowledge  or  notoriety,  in  the  respective 
communities  where  the  land  was  situate,  of  the  fact  that  the 
corporation  was  in  possession,  and  shows  no  facts  in  regard  to 
the  acts  of  ownership  by  the  company,  from  which  such  knowl- 
edge can  be  inferred.    The  point  to  be  proved  is,  notice  of  the 
unrecorded  conveyance  to  the  attaching  creditor.    Express  no- 
tice cannot  be  shown.    Notice  can  be  sufficiently  inferred  by 
proof  of  possession  of  the  land  by  the  grantee,  which  is  visible 
and  accompanied  by  such  manifest  acts  of  ownership  as  will 
naturally  be  observed  by  others  and  impart  knowledge  that 
the  possessor  is  the  owner.    If,  after  1865,  there  was  no  man- 
ifest change  of  possession,  and  there  were  no  acts  by  which 
the  public,  or  so  much  of  the  public  as  was  conversant  with 
the  lands  in  question,  could  infer  that  the  corporation  and  not 
one  of  the  Spragues  was  the  real  owner,  then  the  rule  which 
raises  an  inference  of  ownership  from  apparent  possession  does 
not  apply  to  the  case,  and,  from  the  absence  of  testimony  on 
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this  point,  an  absence  which  is  not  due  to  thoughtless  or 
careless  preparation,  I  am  led  to  believe  that  the  apparent 
ownership  was  quite  consistent  with  the  ownership  upon  the 
land  records. 

Some  of  these  lands,  perhaps  all,  were  occupied  by  tenants. 
But  the  mere  fact  that  a  tenant  occupied,  without  knowing  to 
whom  he  paid  rent  as  his  landlord,  is  not  important.  "  Notice 
of  a  tenancy  will  not,  it  seems,  afEect  a  purchaser  with  con- 
structive notice  of  the  lessor's  title."  {Sugden  on  Vendors^  ch. 
24,  §  1,  mbd.  44 ;  Flagg  v.  Mcmn^  2  Sumn.^  486.) 

The  Connecticut  decisions  are  definite,  that  the  mortgage 
deed  to  Chafee  conveyed  to  him  no  title  to  the  Connecticut 
lands  in  question.  Whether  assenting  creditors  can  take  ad- 
vantage of  this  defect  of  title  need  not  be  considered  in  this 
case. 

The  only  description  in  the  deed  of  these  lands  was,  all  the 
property  of  the  grantors,  real  and  personal,  "  in  the  following 
towns  of  the  State  of  Connecticut,  viz..  Sterling,  Sprague, 
Scotland  and  Windham,"  and  it  is  not  denied  by  the  defend- 
ants that  the  deed  was,  in  legal  effect,  a  mortgage.  A  general 
description  like  the  foregoing  is  held,  in  Connecticut,  to  be 
clearly  insufficient,  in  the  case  of  a  mortgage.  The  decisions 
are  founded  upon  the  necessity  of  strict  adherence  to  the 
policy  of  the  legislation  of  the  State  in  regard  to  the  records 
of  titles  of  land.  In  Herman  v.  Demingy  (44  6bnn.,  124,) 
the  Court  says :  "  It  is  a  fixed  principle  of  our  law,  that  mort- 
gage deeds  should  give  subsequent  creditors  of  the  mortgagor 
definite  information  as  to  the  debt  due  to  the  mortgagee,  and 
as  to  the  particular  property  pledged  for  its  payment.  It  is 
only  by  knowing  what  the  property  is  that  they  can  learn  its 
value,  and  it  is  as  important  to  them  to  know  its  value  as  to 
know  the  amount  of  the  debt  for  which  it  is  mortgaged ;  and 
they  are  entitled  to  the  assistance  of  the  law  of  registration,  in 
obtaining  this  information.  To  be  told  that  the  mortgage 
covers  all  the  real  estate  which  the  grantor  owns  in  the  town 
of  Hartford,  is  to  impose  upon  them  the  examination  of  many 
thousand  pages  of  records ;  for,  it  is  to  be  borne  in  mind  that 
Vol.  XXI.— 81 
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the  grantor  himself  may  have  received  his  titles  by  the  same 
general  description  and  from  many  different  grantors.  The 
recognition  by  the  Courts  of  such  a  mortgage  as  valid  would 
be  equivalent  to  the  abrogation  of  the  recording  system,  so 
far  as  mortgages  are  concerned.''  This  decision  was  affirmed 
in  De  Wolf  v.  Sprague  Mfg.  Co.^  (49  Conn.^  283,)  in  regard 
to  the  deed  which  is  now  under  consideration,  the  Court, 
through  Judge  Hovey,  saying :  "  The  deed  of  the  A.  &  W. 
Sprague  Manufacturing  Company  and  others,  of  November 
1st,  1873,  tested  by  the  rule  thus  established,  (in  Herman  v. 
Deming^  does  not  contain  a  sufficient  description  to  convey  to 
the  defendant  Chafee  any  title  to  or  interest  in  the  premises 
sought  to  be  foreclosed  by  the  plaintiff,  unless  it  is  to  be  re- 
garded as  an  assignment,  and  not  as  a  mortgage,  or  a  deed  of 
trust  in  the  nature  of  a  mortgage." 

In  general  assignments  to  trustees  for  the  benefit  of  cred- 
itors, a  general  description  of  the  laud  conveyed  is  sufficient, 
and  the  objection  on  account  of  the  insufficiency  of  the  de- 
scription in  the  mortgage  deed  does  not,  probably,  apply  to  the 
unrecorded  assignments  of  April  6th,  1874,  but,  by  the  de- 
cision in  De  Wolf  v.  Sprague  Mfg.  Co.^  {supra^  the  assign- 
ments, so  far  as  they  attempt  to  convey  lauds  lying  in  Con- 
necticut are  fraudulent  and  void,  as  against  non-asaenting 
creditors.  The  mortgage  deed  and  the  assignment,  taken 
together,  attempt  to  convey  the  entire  title  of  the  grantors  in 
the  conveyed  property,  to  a  trustee  for  the  benefit  of  the  cred- 
itors of  the  corporation,  and  of  Amasa  and  William  Sprague 
individually  and  as  a  copartnership,  and  of  the  other  stock- 
holders, giving  a  preference  to  those  who  should,  within  nine 
months  from  November  1st,  1873,  extend  the  time  for  the 
payment  of  their  debts  for  three  years  from  January  1st,  1874. 
The  trustee  is  authorized  to  run  either  or  all  of  the  mills  and 
print  works  which  belonged  to  the  corporation,  or  to  allow  the 
grantor  to  run  the  same,  the  profits  being  receivable  by  the 
grantor  and  the  expenses  to  be  chargeable  to  the  trust  fund. 
Thus,  the  property,  which  was  a  fund  for  the  payment  of 
debts,  having  been  placed  beyond  the  reach  of  non-^assenting 
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creditors,  is  further  subjected,  for  an  indefinite  time,  to  the 
hazards  of  the  losses  resulting  from  the  running  of  the  mills, 
and  the  manufacturing  expenses  are  chargeable  to  the  entire 
fund,  as  well  that  derived  from  the  individual  property  of 
the  Spragues  as  from  the  corporate  property.  The  intent  of 
the  mortgage  and  the  assignments  was  not  only,  by  a  set  of 
conveyances  professedly  for  the  benefit  of  all  the  creditors,  to 
put  the  entire  estate  into  the  hands  of  a  trustee  for  a  period 
not  necessarily  definite  and  determined,  but  also  to  subject 
the  property,  against  the  will  of  non-assenting  creditors,  for  a 
like  indefinite  time,  to  the  hazards  of  a  business  exceedingly 
extensive  and  of  uncertain  pecuniary  profit.  ^^  JNo  debtor  has 
a  right  thus  to  postpone  or  put  in  peril  the  rights  of  his  cred- 
itors without  their  consent,  and  a  conveyance  which  attempts 
BO  to  do,  or  which  is  executed  for  the  purpose  of  depriving 
creditors  of  their  rights  to  enforce  their  just  claims  against 
the  property  of  their  debtor,  by  placing  it  beyond  their  reach 
or  control,  for  an  unlimited,  indefinite  or  uncertain  period,  is^ 
in  conscience,  as  well  as  in  law,  fraudulent."  {DeWblf  v. 
Sprague  Mfg.  Co.^  supra.)  This  legally  fraudulent  character 
is  apparent  upon  the  face  of  the  deeds,  and  parol  evidence  is. 
of  no  avail,  that  both  the  grantors  and  the  majority  of  the 
creditors  thought  that  the  arrangement  was  for  ^e  best  inter- 
est of  all  the  creditors,  and  that  the  experiment  would  be  & 
success,  because,  neither  the  grantors  nor  a  majority  of  the 
creditors  have  a  legal  right,  in  an  assignment  for  the  benefit 
of  all  the  creditors,  to  subject  the  property  of  the  assignor,  for 
an  indefinite  time,  to  the  hazards  of  enterprises  which  are  not 
only  far  more  extensive  than  those  incidentsd  to  the  winding 
up  of  the  business,  but  are  a  continuation  of  the  business  of 
the  debtors  to  its  full  extent.  The  cases  which  justify  the 
carrying  on  of  a  manufacturing  business  by  a  trustee  imtdl  the 
stock  is  exhausted,  or  the  purchase  of  new  materials  to  enable 
the  stock  to  be  worked  up,  have  no  analogy  to  this  case,  in 
which  the  deeds  contemplated  the  carrying  on  by  the  trustee 
of  a  vast  business.  Notwithstanding  the  motive  of  the  debt- 
ors and  the  assenting  creditors  was  not  tinged  with  bad  f  aith^ 
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the  deeds  were  of  such  a  character  that  the  law  pronounces 
them  to  be  fraudulent  towards  non-assenting  creditors,  and 
refuses  to  lend  its  aid  to  the  coercion  which  would  compel 
them  to  enter  into  a  business  which  they  disapproved. 

The  De  Wolf  case  was  decided  upon  demurrer  to  the  bill, 
and  the  Court  held  the  mortgage  to  be  void,  because  it  ap- 
peared, upon  the  face  of  the  deed,  that  the  property  of  the 
corporation  was  to  be  applied  to  the  payment  of  the  debts  of 
the  Spragues  individually.  In  this  case,  parol  evidence  has 
been  given  of  the  reason  for  turning  the  property  of  the  cor- 
poration and  all  its  stockholders  into  a  common  fund,  upon 
one  trust  for  the  payment  of  all  the  debts  of  the  grantors.  I, 
therefore,  do  not  think  that  the  De  Wolf  decision  upon  that 
point  can  be  regarded  as  of  binding  authority  in  a  case  in 
which  other  facts  are  shown  than  those  stated  in  the  bill  and 
admitted  by  the  pleadings. 

The  defendants  insist  that  the  lands  were  held  by  the 
Spragues,  from  1865  to  1878,  in  trust  for  the  corporation, 
and  that  the  mortgage  deed  was  a  transfer  of  the  lands  to 
the  corporation  for  the  benefit  of  its  creditors,  and  was,  there- 
fore, simply  an  execution  of  the  trust,  and  that,  thereafter, 
those  lands  were  not  subject  to  be  appropriated  at  the  instance 
of  the  individual  creditors,  for  their  debts.  As  between  the 
corporation  and  the  Spragues,  the  latter  were  trustees  for  the 
former,  but,  as  between  the  Spragues  and  their  creditors,  the 
lands  were  permitted  to  be  subject  to  attachment  for  the  debts 
of  the  legal  owners,  from  1866  to  1873.  If,  prior  to  any  ac- 
tion by  a  creditor,  the  lands  had  been  conveyed  by  a  sufficient 
deed,  they  would  no  longer  have  been  open  to  attachment,  but, 
the  transfer  by  the  mortgage  deed,  being  governed  by  the 
rules  pertaining  to  mortgages,  and  being  operative  only  as  a 
mortgage,  did  not  convey  the  title  to  the  Connecticut  land  to 
Chafee,  and  it  is  not  material  that,  if  it  had  been  some  other 
kind  of  a  deed,  it  would  have  conveyed  a  valid  title.  The 
deed  attempted  to  transfer  the  lands  to  Chafee  by  way  of 
mortgage,  and,  if  it  was  inoperative  to  vest  a  title  in  him,  the 
lands  still  remained  liable  to  attachment. 
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Let  there  be  a  decree  for  foreclosnre,  and  that  the  trust 
deed  and  assignments  are  not  valid  to  vest  a  title  in  Chafee  to 
the  lands  in  question,  as  against  the  plaintiff,  a  non-assenting 
and  attaching  and  judgment  creditor. 

BatcUffe  Hicks  and  J.  Halsey^  for  the  plaintiff. 

Charles  E.  Perkins^  for  the  defendants. 


Thb  Pabkeb  and  Whipple  Company   and  Abthub  E. 
hotghkiss 

vs. 

The  Talb  Clock  Company  and  othbes.    In  Equtty. 

Ee-issued  letters  patent.  No.  10,162,  granted,  March  14th,  1882,  to  Arthur  E. 
fiotchkisa,  for  improTements  in  clock  moTemeota,  on  an  application  filed 
July  19th,  1881,  (the  original  patent  haying  been  granted,  November  4th, 
1879,  and  re-ieaaed  to  said  Hotchkiss,  as  No.  9,666,  April  12tb,  1881,  on  an 
application  filed  January  22d,  1881,)  are  inyalid,  as  to  eight  daims  of  the  re- 
issae. 

The  specification  and  drawings  of  the  original  patent  did  not  show  that  the 
constmction  described  in  any  one  of  said  eight  claims  was  any  part  of  the 
invention. 

The  said  eight  claims  are  a  total  abandonment  of  the  principles  stated  in  the 
original  patent  to  be  those  of  the  invention,  and  introduce  into  the  re-issue  a 
subject-matter  which  has  no  relation  to  the  original  patent,  except  that  each 
relates  to  clocks. 

(Before  Shipman,  J.,  Connecticut,  October  2d,  1888.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendants from  the  infringement  of  re-issaed  letters  patent, 
No.  10,162,  issued,  March  14th,  1882,  to  Arthur  E.  Hotch- 
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iifls,  for  improvements  in  clock  movements.  The  original 
patent  was  dated  November  4th,  1879.  The  application  for 
the  first  re-issne,  No.  9,656,  granted  to  said  Hotchkiss,  April 
12th,  1881,  was  filed  in  the  Patent  Office  January  22d,  1881. 
The  application  for  the  present  re-issne,  No.  10,162,  was  filed 
July  19th,  1881.  The  Parker  and  Whipple  Company  are  ex- 
clusive licensees  under  the  original  and  re -issued  patents. 

At  the  date  of  the  invention,  expensive  clocks  of  tiny  size 
were  being  made,  which  met  with  favor  from  the  public. 
They  were  convenient  and  attractive,  and  the  main  object  of 
the  patentee  (the  original  specification  says,  a  leading  object,) 
was  to  make  a  good  time-keeping  clock  of  the  like  small  size, 
which  could  be  furnished  to  the  public  at  the  small  price 
which  characterizes  the  manufacture  of  Connecticut  clocks. 
The  clock  was  devised  for  this  end,  unquestionably  with  much 
8tudy  and  painstaking,  and  I  shall  assume  that  the  invention, 
^  claimed  in  the  re-issue,  was  both  novel  and  patentable. 
Much  skill  and  ingenuity  have  been  displayed  in  attacking 
and  defending  these  contested  points,  but,  as  I  think  that  a 
vital  point  of  the  plaintiflfe'  case  depends  upon  the  validity  of 
the  re-issue,  I  shall  confine  myself  to  that  question. 

The  patentee,  in  his  original  specification,  stated  the  nature 
of  his  invention  as  follows:  "This  invention  relates  to  that 
class  of  time-keepers  in  which  a  fixed  annular  rack  or  inter- 
nally-toothed wheel  is  employed  to  aid  a  spring-barrel  in  ro- 
tating the  train  of  wheels.  The  nature  of  said  invention  con- 
sists, partly,  in  the  combination  of  a  fixed  internally-toothed 
circular  rack  and  a  concentric-going  barrel  or  plate  with  a 
mainspring,  a  transmitting-wheel  'rotating  with  said  barrel 
and  a  fixed  clock-movement  It  also  consists  in  arranging 
the  operating  parts  of  the  time-piece  on  a  fixed  plate,  and 
attaching  the  same  to  the  back  of  the  clock  case  by  means  of 
tongues  which  extend  out  from  said  plate  through  perfora- 
tions in  the  back  of  said  case.  It  also  consists  in  providing 
flaid  tongues  with  broad  shoulders,  which  cauBe  said  plate  to 
fitand  out  from  the  back  of  the  clock  case,  so  as  to  leave  space 
for  the  mainspring  between  them.      It  also  oonsiBts  in  the 


OCTOBER,  1888.    •  487 


The  Parker  and  Whipple  Company  v.  The  Yale  Clock  Company. 

combination  of  a  liiainspring  having  a  perforated  end  with  a 
lateral  finger  extending  from  the  broad  part  of  one  of  said 
tongues,  whereby  said  mainspring  is  firmly  held  at  its  fixed 
end,  yet  easily  detached.  It  also  consists  in  the  combination, 
with  a  fixed  plate,  which  confines  the  mainspring  and  supports 
the  movement,  of  a  rotating  plate  arranged  in  front  of  said 
fixed  plate,  and  provided  with  a  hub  which  extends  through 
said  fixed  plate  and  is  connected  to  the  winding  end  of  the 
mainspring.  It  also  consists  in  adapting  to  and  combining 
with  the  hub  thus  constructed,  a  key  having  a  screw-threaded 
winding  part  for  engaging  with  said  hub,  and  a  recessed  part 
for  engaging  with  the  prismatic  end  of  the  centre  shaft.  It 
also  consists  in  constructing  the  annular  rack  or  internally- 
toothed  wheel  with  an  annular  recess  for  receiving  the  pillar- 
plate  and  thereby  economizing  space.  It  also  consists  in  con- 
stracting  the  pillar-plate  and  pillars  in  one  piece,  and  attaching 
said  pillars  to  the  front  plate  by  twisting  them.  It  also  con- 
sists in  substituting  an  automatic  winding-dog,  operating  like 
iin  escapement-verge,  for  the  click  and  spring  ordinarily  used. 
It  also  consists  in  constructing  the  case  with  an  opening  at  the 
bottom  and  adapting  the  key  and  the  adjusting  nut  of  the 
pendulum-ball  to  one  another,  so  that  the  adjustment  of  the 
said  ball  may  be  effected  conveniently  from  the  outside  of  the 
case.  It  also  consists  in  providing  said  ball  with  a  spring 
which  will  force  it  down  into  place,  and  with  a  guide  which 
will  prevent  it  from  turning."  The  twelve  claims  of  the  orig- 
inal patent  were  confined  to  these  details  thus  enumerated  in 
the  specification. 

In  March,  1880,  the  Parker  &  Whipple  Company  entered 
into  a  contract  with  the  Yale  Clock  Company  to  manufacture 
the  Hotchkiss  clock,  at  a  stipulated  price  per  clock,  the  licen- 
sees furnishing  the  dies  and  tools  for  such  manufacture. 
About  50,000  clocks  were  made  by  the  defendants  and  de- 
livered to  the  licensees  between  June  17th  and  December 
27th,  1880.  During  this  period,  the  defendant  Frederick  A. 
Lane,  superintendent  of  the  Yale  Clock  Company,  made  the 
infringing  clock.    It  did  not  contain  a  single  patented  feature 
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of  the  Hotchkiss  clock,  but,  in  respect  to  every  other  leadmg 
featnre,  the  parts  of  the  two  clocks  are  interchangeable.  The 
Lane  clock  was  immediately  patented,  was  pnt  upon  the 
market,  and  is  being  manufactured  by  the  Yale  Clock  Com- 
pany. 

An  examination  of  the  Hotchkiss  patent  showed  that  the 
vital  parts  of  the  invention  were  not  alluded  to  in  the  specifi- 
cation or  in  the  claims.  Perhaps  the  fact  that  the  clock  had 
three  wheels  and  their  position  might  have  been  understood  by 
an  expert,  from  drawing  No.  6.  That  drawing  was  not  made 
for  the  purpose  of  showing  the  wheels,  and  it  is  manifest,  from 
the  specification,  that  the  patentee  did  not  suppose  they  had 
anything  to  do  with  his  invention,  which  he  did  suppose  lay 
in  entirely  other  parts  of  the  clock.  The  model  showed  a 
completed  clock,  and  contained  whatever  was  and  was  not  in- 
vented by  Hotchkiss. 

In  the  specification  of  the  second  re-issue,  the  patentee 
omitted  the  entire  description  which  has  been  quoted,  and  in- 
serted the  following :  "  My  invention  relates  to  an  improve- 
ment in  clock  movements,  the  object  being  to  make  a  clock 
movement  which  shall  be  simple  and  durable  in  its  construc- 
tion, of  small  initial  cost  in  manufacture,  and  the  several  parts 
of  which  shall  be  relatively  arranged  in  such  manner  that  the 
movement  may  be  inclosed  in  a  small  and  compact  case.  To 
this  end,  the  invention  consists  essentially  in  dividing  the  train 
into  two  parts ;  in  arranging  the  divisions  of  the  train  in  a  frame 
having  three  plates ;  in  providing  an  additional  wheel  and  pinion 
between  the  escape  wheel  and  centre  wheel ;  in  making  the  three 
wheels  between  the  escape  wheel  and  centre  wheel  with  the 
same  number  of  teeth  and  of  the  same  size  ;  in  arranging  the 
pivots  of  the  three  arbors,  carrying  the  three  like  wheels  and 
pinions,  between  the  escape  wheel  and  centre  wheel,  in  the  cir- 
cumferences of  circles  which  are  concentric  with  the  centre 
arbor,  and  in  other  minor  improvements,  as  the  invention  is 
hereinafter  more  fully  described  and  explained  by  reference 
to  the  drawings."  In  accordance  with  this  statement,  the 
plaintifis'  experts  claimed,  upon  the  trial,  that  the  invention 
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consisted  generally  in  the  division  of  the  train  into  two  parts^ 
by  means  of  a  frame  having  three  plates,  the  point  of  division 
being  between  the  centre  wheel  and  the  centre  pinion  ;  and, 
secondly,  in  the  arrangement,  between  the  centre  wheel  and 
the  escape  wheel,  of  three  wheels,  which  are  driven  by  the 
centre  wheel,  in  the  circumference  of  a  circle  which  is  concen- 
tric to  the  centre  arbor,  the  three  wheels  being  so  arranged  on 
a  semi-circle  concentric  to  the  centre  pinion.  This  general 
outline  of  the  invention  is  stated  with  accuracy  and  complete- 
ness in  eight  claims  of  the  re-issue,  four  of  which  relate  to  the 
division  of  the  train  into  two  parts,  in  a  frame  having  three 
plates,  while  the  other  four  relate  to  the  arrangement  of  the 
three  wheels.  The  10th  and  11th  claims  relate  to  details 
which  were  specified  in  the  original  patent,  but  which  are 
not  used  by  the  defendants.  The  defendants  infringe  the  first 
eight  claims. 

The  position  of  the  plaintifiFs  is,  that  the  invention  of  the 
re-issue  was  the  invention  of  Hotchkiss,  and  was  shown  in 
the  model  accompanying  the  original  application  for  a  pat- 
ent, and  that,  therefore,  the  description  in  the  re-issue  is 
not  to  be  regarded  as  new  matter,  but  as  a  correction  of  a  mis- 
statement in  the  description  contained  in  the  original  specifi- 
cation. 

The  defendants,  making  no  point  in  regard  to  laches  in 
applying  for  a  correction  of  the  original  patent,  deny  the 
plaintiffs'  premise  and  conclusion.  They  deny  the  premise, 
because  they  say  that  the  original  description  limited  the  in- 
vention to  that  class  of  time-keepers  in  which  a  fixed  annu- 
lar rack  or  internally-toothed  wheel  is  employed  to  aid  a 
spring-barrel  in  rotating  the  train  of  wheels,  and  that  this  con- 
struction only  was  shown  in  the  model,  and  that  the  impor- 
tance of  the  Lane  invention  consisted  in  the  abandonment  of 
the  "  planet  wheel"  and  the  substitution  therefor  of  the  ordi- 
nary mainspring. 

If  the  premise  was  true,  they  deny  the  conclusion,  because 
it  is  a  fact,  the  truth  of  which  is  apparent,  that,  in  the  original 
specification  and  drawings,  the  patentee  gave  no  hint  that  he 
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regarded  the  constraction  described  in  any  one  of  the  first 
eight  claims  of  the  re-issne  as  forming  any  material  or  imma- 
terial part  of  his  invention. 

Waiving  the  question,  whether  the  patentee,  if  he  could 
re-issne  at  all,  was  not  confined  to  the  peculiar  class  of  clocks 
which  he  had  described  in  his  original  specification,  he  having 
given  no  suggestion  or  indication  that  any  other  sub-combina- 
tion than  those  which  he  had  named  would  be  of  value  or 
would  perform  an  office  of  its  own,  and  conceding  that,  if  the 
subject  of  the  first  eight  claims  could  be  introduced  into  a  re- 
issue, they  could  also  include  a  clock  not  having  the  driving 
gear  of  the  model,  I  proceed  to  consider  the  question,  whether 
the  invention  described  in  these  claims,  being  an  invention  of 
which  no  trace  is  to  be  found  in  the  original  specification, 
and  being  manifestly  other  and  different  from  that  which 
was  the  subject  of  the  original  patent,  is  an  invention  which 
can  be  included  in  the  re-issue. 

The  plaintiffs  plant  themselves  upon  the  well  known  phra- 
seology which  has  been  used  both  by  the  Supreme  Court  and 
by  its  individual  members,  that  a  re-issue  (if  seasonably  ap- 
plied for)  can  include  what  was  shown,  substantially  suggested 
or  indicated  in  the  original  specifications,  drawings,  or  model, 
and  say  that  the  real  invention  of  Hotchkiss  existed,  and, 
therefore,  was  shown  in  the  model,  and,  therefore,  a  re-issue 
can  take  it  in.  I  do  not  think  that,  prior  to  the  definition  of 
new  matter,  in  Powder  Co*  v.  Powder  Worka^  (98  0,  S.y  126,) 
such  a  re-issue  as  this  is  would  have  found  favor  in  the  eyes 
of  a  Court,  for,  the  eight  claims  which  are  in  controversy  are 
a  total  abandonment  of  the  principles  which  are  stated  in  the 
original  patent  to  be  those  of  the  invention,  and  are  an  intro- 
duction into  the  re-issue  of  a  subject-matter  which  has  no  re- 
lation to  the  original  patent,  except  that  each  patent  relates  to 
clocks.  But,  since  the  decision  to  which  I  have  referred, 
taken  in  connection  with  other  later  decisions  which  throw 
light  on  the  subject,  the  question  is  one  which  seems  to  me  to 
be  settled. 

In  Powder  Co.  v.  Powder  Worksy  the  Court  say :   "  The 
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legislature  was  willing  to  concede  to  the  patentee  the  right  to 
amend  his  specification  so  as  folly  to  describe  and  claim  the 
very  invention  attempted  to  be  secnred  by  his  original  patent, 
and  which  was  not  fully  secured  thereby,  in  consequence  of 
inadvertence,  accident,  or  mistake ;  but  was  not  willing  to 
give  him  the  right  to  patch  up  his  patent  by  the  addition  of 
other  inventions,  which,  though  they  might  be  his,  had  not 
been  applied  for  by  him,  or,  if  applied  for,  had  been  aban- 
doned or  waived."  In  applying  the  Powder  Works  case  tg 
the  facts  detailed  in  Tale  Loch  Co.  v.  ScoviU  Mfg.  Co,^  (18 
Elaichf.  C.  G.  i?.,  248,)  this  Court  used  this  language,  which 
is  cited  by  the  plaintiffs  with  commendation,  as  applicable  to 
the  present  case :  '^  If  the  patentee  has  made  a  palpable  mis- 
take, and  has  litnited  his  real  invention,  by  a  misstatement  of 
its  principles,  so  that  he  is  about  to  lose  the  fruit  of  his  labor, 
he  should  be  permitted  to  re-state,  and,  if  need  be,  enlarge, 
his  specification,  so  as  to  include  the  same  invention  which 
was  plainly  the  subject  of,  but  was  not  fully  secured  by,  the 
original  patent,  although,  literally,  the  enlarged  invention  is 
one  which  he  did  not  apply  for  in  his-  original  specification, 
because  that  specification,  by  a  misstatement  of  his  actual  in- 
vention, applied  for  a  narrower  patent  than  he  was  entitled  to 
have."  The  facts  in  the  Yale  Lock  case  are  very  different 
from  those  in  this  case.  It  might  as  well  be  said  that  the  Co- 
pemican  system  was  a  mere  re-statement  of  the  principles 
which  had  been  misstated  in  the  Ptolemaic  system,  as  that 
this  re-issue  was  a  re-statement  and  enlargement  of  the  princi- 
ples of  the  invention  which  was  the  subject  of  the  original 
patent. 

I  am  not  unmindful  of  the  strong  equities  in  favor  of  the 
plaintiffs,  growing  out  of  the  error  of  the  inventor  in  regard 
to  the  nature  of  his  invention,  and  of  the  fact  that  Mr.  Lane 
availed  himself  of  the  error  in  a  manner  and  by  an  expedition 
which  indicated  that  he  was  more  intent  upon  commercial  suc- 
cess than  upon  nice  observance  of  the  golden  rule ;  but  I  am 
clearly  of  opinion,  that  the  statute  in  regard  to  re-issues  forbids 
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Bnch  a  radical  transformation  of  a  patent  as  was  attempted  in 
this  re-issne. 

The  bill  is  dismissed. 

John  S.  Beachj  Charles  E.  Mitchell^  and  John  K.  Beachy, 
for  the  plaintiffs. 

Benjamin  F.  Thurston^  Gharlea  JR.  IngersoUy  and  8.  H. 
Wagner  J  for  the  defendants. 


George  L.  Eioh  vs.  The  Town  of  Mentz. 

It  was  required  by  chapter  926  of  the  Laws  of  New  York,  of  1871,  that  a  petition 
to  issue  the  bonds  of  a  town  in  aid  of  a  railroad,  should  be  made  by  amajoritf 
of  the  tax-payers,  "  not  including  those  taxed  for  dogs  or  highway  tax  only,'* 
and  it  was  provided  that  the  word  "  tax-payer,**  when  used  in  the  Act,  ahonld 
mean  certain  defined  persons,  "  not  including  those  taxed  for  dogs  or  high- 
way tax  only.**  A  petition  set  forth  that  its  subscribers  were  a  "  majority 
of  the  tax-payers  "  and  did  not  say  "not  including  those  taxed  for  dogs  or 
highway  tax  only :  "    Held,  that  the  petition  was  sufficient 

(Before  Coxe,  J.,  Northern  District  of  New  York,  October  6th,  1888.) 

CoxE,  J.  This  action  is  npon  coupons  cut  from  bonds 
purporting  to  have  been  issued  by  the  defendant.  At  the 
trial  the  plaintiff  had  a  verdict.  The  defendant  now  moves 
for  a  new  trial.  The  point  disputing  the  suflSciency  of  the 
petition  is  the  only  one  that  will  be  considered.  The  petition 
was  presented  to  flie  County  Judge  in  May,  1872.  At  that 
time  chapter  925  of  the  Laws  of  1871  was  in  force.  Section 
1  provides :  "  Whenever  a  majority  of  the  tax-payers  of  any 
municipal  corporation  in  this  State  who  are  taxed  or  assessed 
for  property,  not  indudmg  those  taxed  for  dogs  or  highway 
ta^  only^  upon  the  last  preceding  assessment  roll  or  tax  list  of 
said  corporation,  and  who  are  assessed  or  taxed,  or  represent  a 
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majority  of  the  taxable  property,  upon  said  last  assessment 
roll  or  tax  list,  shall  make  application  to  the  county  judge  of 
the  county  in  which  such  municipal  corporation  is  situate,  by 
petition,  verified  by  one  of  the  petitioners,  setting  forth  that 
they  are  such  majority  of  tax-payers,  and  are  taxed  or  assessed 
for  or  represent  such  a  majority  of  taxable  property,  and  that 
they  desire,"  cfec,  &c.  "  The  words  '  municipd  corporation,' 
when  used  in  this  Act,  shall  be  construed  to  mean  any  city, 
town  or  incorporated  village  in  the  State,  and  the  word  '  tax- 
payer' shall  mean  any  corporation  or  person  assessed  or 
taxed  for  property,  either  individually  or  as  agent,  trustee, 
guardian,  executor  or  administrator,  or  who  shall  have  been 
intended  to  have  been  thus  taxed  and  shall  have  paid  or  are 
liable  to  pay  the  tax  as  hereinbefore  provided,  or  the  owner  of 
any  non-resident  lands,  taxed  as  such,  not  includifig  those 
taaoed  for  dogs  or  highway  tax  only^  and  the  words  '  tax  list  or 
assessment  roll,'  when  used  in  this  Act,  shall  mean  the  tax  list 
or  assessment  roll  of  said  municipal  corporation  last  completed 
before  the  first  presentation  of  such  petition  to  the  judge." 

The  petition  is  in  the  following  words :  ''  To  the  Honora- 
ble the  County  Judge  of  the  county  of  Cayuga,  N.  Y.  The 
petition  of  the  subscribers  hereto  respectfully  shows,  that  they 
are  a  majority  of  the  tax-payers  of  the  town  of  Mentz,  in  the 
county  of  Cayuga,  and  State  of  New  York,  whose  names  ap- 
pear upon  the  last  preceding  assessment  roll  or  tax  list  of  said 
town  of  Mentz,  as  owning  or  representing  a  majority  of  the 
taxable  property  in  the  corporate  limits  of  the  said  town  of 
Mentz ;  that  they  are  such  a  majority  of  tax-payers,  and  are 
taxed  or  assessed  for,  or  represent  such  a  majority  of  taxable 
property,"  cfec,  &c.  , 

It  is  argued,  that  the  omission  of  the  words  "  not  including 
those  taxed  for  dogs  or  highway  tax  only  "  from  the  petition, 
rendered  the  whole  proceeding  before  the  County  Judge  coram 
nonjudioej  null  and  void. 

The  State  Courts  have  adopted  this  view,  in  several  re- 
ported cases.     {People  v.  Spencer^  55  If.  T.^  1 ;   People  v. 
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SmUh,  Id.,  185 ;  WeU^xyrd^  v.  iT.  T.  cfe  C.  B.  JR.  Co.,  76  N. 
Y.J  182;  Metzger  v.  Attica  JR.  JR.  Co.,  79  N.  T.,  171.) 

After  careful  consideration,  it  is  thought  that  the  petition 
contains  all  that  the  law  requires.  The  pleader  looked  at  the 
Act,  and  saw  the  word  ^^  tax-payer  "  there  defined  to  mean  & 
person  taxed  for  property, "  not  including  those  taxed  for  dogs 
or  highway  tax  only."  A  person  taxed  only  for  these  was  not, 
so  far  as  the  bonding  proceedings  were  concerned,  a  tax-payer. 
When  the  petition  recited  that  the  petitioners  were  a  majority 
of'  the  tax-payers,  why  did  it  not  recite  all  that  the  strictest 
interpretation  of  the  law  required?  Those  taxed  for  dogs, 
&c.,  were  not  tax-payers.  Can  it  be  possible  that  it  was  nec- 
essary for  the  petitioners,  haying  shown  .what  they  loere,  to 
show  in  addition  what  they  ^Dere  not?  They  might  have  re- 
cited that  they  were  not  aliens,  or  Indians,  or  infants,  or  luna- 
tics, or  taxed  for  dogs  only ;  they  might  have  alleged  atfirm- 
atively  that  some  of  the  signers  were  "corporations,"  that 
others  were  "assessed  or  taxed  for  property  individually,'* 
others  still  "  as  agents  "  or  "  trustees."  They  did  not  proceed, 
however,  upon  any  such  awkward  and  cumbersome  theoiy. 
The  Act  provides  that  certain  parties  shall  be  deemed  tax- 
payers, others  shall  not.  It  does  not  make  two  classes  of  tax- 
payers, by  any  means ;  it  makes  one  class,  and  declares  that  all 
who  are  not  in  that  class  are  not  tax-payers.  The  law  said  to 
the  pleader  and  to  the  Judge — use  the  word  "  tax-payer,"  for, 
by  so  doing,  you  include  all  who  have  a  right  to  sign  and  ex- 
clude all  who  have  not  that  right.  A  person  taxed  only  for  a 
dog  could  not  sign  a  petition  which  stated  that  he  was  a  tax- 
payer. An  affidavit  averring  that  the  signers  were  all  tax- 
payers would  be  false.  Suppose  that  the  statute,  instead  of 
including  corporations  in  the  definition  of  "  tax-payer,"  had 
excluded  them.  Would  it  still  have  been  necessary  to  allege, 
in  the  petition,  that  the  "  petitioners  are  a  majority  of  the  tax- 
payers, eoDclvding  corporcUions  f  "  No ;  because  the  Act,  by 
express  terms,  had  made  this  xmnecessary.  The  petition  was 
drawn  under  and  refers  to  the  law ;  its  language  is  equivalent 
to  the  language  of  the  statute.     The  same  section  defines  the 
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words  "  mnnicipal  corporation  "  to  mean  any  "  city,  town  oi* 
incorporated  village."  The  petitioners  allege  that  ^^  they  are 
a  majority  of  the  tax-payers  of  the  town  of  Mentz."  Why  is 
not  the  petition  criticised  for  omitting  to  state  that  the  town 
of  Mentz  is  a  ^'  mnnicipal  corporation  { "  Doubtless,  because 
the  Act  provides  that  the  word  "  town  "  and  the  words  "  mu- 
nicipal corporation "  are  synonymous ;  and  any  further  de- 
scription would  be  useless  verbiage. 

The  object  of  the  petition  is  to  place  the  subject  before  the 
County  Judge  for  judicial  enquiry;  it  is  not  evidence  of  any 
fact  upon  which  the  Judge  can  act.  He  is  required  to  take 
proof  at  the  hearing,  at  which  time  tax-payers  not  on  the  peti- 
tion may  appear  before  him,  and  be  counted.  (Sec.  2.)  As 
well  might  it  be  asserted  that  the  petition  should  set  forth  a 
copy  of  the  assessment  roll,  with  the  metes  and  bounds  of 
every  tax-payer's  real  estate,  and  a  full  abstract  of  title,  to- 
gether with  other  evidettce  of  his  right  to  sign  the  petition,  as 
that  it  should  set  forth  the  negative  averment  as  to  dogs,  &c. 

It  will  be  observed,  that  the  definition  of  the  word  "  tax- 
payer," and  the  words  excluding  those  taxed  for  dogs,  &c.^ 
appear  for  the  first  time  in  the  Act  of  1871.  Without  this 
definition,  there  would  be  some  plausibility  in  the  argument 
of  the  defendant ;  with  it,  the  position  becomes  untenable. 
To  reiterate  what  has  been  already  said — ^where  can  be  the 
propriety  of  requiring  the  pleader  to  aver  that  "  the  subscrib- 
ers are  a  majority  of  the  tax-payers  of  the  town,  exdudim^g 
those  mho  are  not  taoo-payere  f  "  This  language  seems  absurd 
enough,  and  yet  why  is  it  not  carrying  out  the  argument  to 
its  logical  conclusion  { 

The  contention  that  the  statute  provides  that  the  petition- 
ers must  state  ^^  that  they  are  etich  a  majority,"  and  that  the 
word  "such"  refers  to  a  majority,  after  excluding  those  taxed 
for  dogs,  loses  its  force  when  it  is  remembered  that  the  same 
word  appears  in  chapter  907  of  the  Laws  of  1869,  and,  there- 
fore, cannot,  with  propriety,  be  said  to  refer  to  a  clause  which 
does  not  appear  at  all  in  the  original  Act. 

There  is  no  pretence  that,  in  fact,  any  person  taxed  only 
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for  dogs  or  highways  signed  the  petition  or  wajB  counted  bj 
the  Judge,  the  point  argaed  is  purely  a  technical  one,  of  stat- 
utory construction,  and,  for  the  reasons  given,  it  must  be 
overruled. 

The  Federal  Courts,  which  have,  with  great  unanimity, 
sustained  the  validity  of  municipal  bonds,  should  hesitate  long 
before  accepting  the  forced  and  narrow  interpretation  con- 
tended for  by  the  defendant.  These  solemn  obligations, 
issued  to  invite  the  investors  of  the  world,  should  not  be 
invalidated  except  for  grave  and  serious  infirmities.  Even 
if  the  question  were  a  doubtful  one,  a  construction  should  be 
given  to  the  statute  which  upholds  the  bonds,  rather  than  one 
which  turns  them  to  ashes  in  the  hands  of  a  bona  fide  holder. 
The  views  here  expressed  were  entertained  by  the  learned 
Judge  who  wrote  the  opinion  in  Whitmg  v.  Tovm  of  Potter , 
(18  Elatohf.  C.  C.  i?.,  165.)  The  reasoning  there,  by  impli- 
cation, at  least,  disposes  of  the  question  here. 

It  is,  of  course,  unnecessary  to  discuss  the  same  propo- 
sition with  reference  to  the  judgment.  If  the  words  were 
not  needed  in  the  petition  they  were  not  needed  in  the 
judgment. 

The  statute  provides  that  the  review  of  the  proceedings 
of  the  County  Judge  shall  be  by  certiorari;  and  it  may  well 
be  doubted,  in  view  of  the  facts,  the  town  having  received 
and  retained  the  stock  and  paid  interest  for  two  or  three 
years,  whether  the  objections  raised,  even  if  available  in  a 
direct  proceeding,  can  be  taken  advantage  of  in  a  suit  by  a 
hona  fide  holder.  ( Whiting  v.  Town  of  Potter^  supra  ;  Mil- 
ler V.  T(ywn  of  Berlvn,  13  Blatchf  a  0.  R.,  245  ;  Orleans  v. 
Flatty  9  Otto,  676 ;  County  of  Tipton  v.  Locomotive  Works, 
13  Id.,  523 ;  Walnut  v.  Wade,  Id.,  683 ;  Menasha  v.  Haz- 
ard, 12  Id.,  81 ;  Block  v.  Comers,  9  Id.,  686  ;  Johnson  Coun- 
ty V.  January,  4  Id.,  202 ;  Lincoln  v.  Davenport,  Id.,  801 ; 
Schuyler  v.  Thomas,  8  Id.,  169 ;  San  Antonio  v.  Mehajfy,  6 
Id.,  312;  Coloma  v.  Eaves,  2  Id.,  484;  Dillon  on  Mun. 
Corp'ns,  3d  ed.,  §  522  ;  Hackett  v.  Ottawa,  9  Otto,  86  ;  Wey- 
auwega  v.  Ayling,  Id,,  112.) 
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I  have  examined  the  other  propositions  argued,  and  think 
none  of  the  positions  well  taken. 

Since  the  foregoing  was  written  I  haVe  had  a  consnltatiou 
with  the  Circuit  Judge,  and  have  concluded,  in  view  of  the 
contrary  opinion  expressed  by  him  in  Cowdrey  v.  The  Toiotl 
of  Caneadeaj  {ante,  p.  351,)  and  in  view  of  the  fact  that  tha 
validity  of  other  large  issues  of  bonds  depends  upon  the  de- 
termination of  these  identical  questions,  that  the  most  satis- 
factory disposition  that  can  be  made  of  this  motion  is  to  set 
aside  the  verdict  and  order  a  new  trial  before  the  two  Judges 
sitting  together.  Kew  trial  ordered. 


James  JR.  GoXj  for  the  plaintiff. 
F.  D.  Wrighit,  for  the  defendant. 


BoBEST  B.  HuauinN 

vs. 

Walter  S.  Thatohkb.    In  Equttt. 

Under  the  provisions  of  the  Revised  Statutes  of  New  York  relating  to  seonrity 
for  ooete,  now  §§  8,268  to  8,278  of  the  Code  of  Civil  Prooedore,  which 
have  heen  adopted  by  this  Conrt,  a  demand  by  a  defendant  that  seoority  for 
costs  be  given  by  a  non-resident  plaintiff  is  not  too  late,  although  not  served 
till  five  days  after  the  answer  is  filed. 

(Before  Coxb,  J.,  Northern  District  of  New  York,  October  22d,  1888.) 

Coze,  J.     The  defendant  asks  for  an  order  compelling  the 
complainant,  who  is  a  non-resident,  to  file  secnritj  for  costs. 
The  application  is  opposed  solely  on  the  ground  that  it  is  made 
Vol.  XXI.— 82 
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too  late,  the  demand  for  security  being  served  five  days  after 
the  answer  was  filed. 

The  provisions  of  the  Revised  Statutes  of  New  York  re- 
lating to  secnrity  for  costs,  now  sections  3,268  to  3,278  of  the 
Oode  of  Civil  Procedure,  are  adopted  by  this  Court.  {Rule 
6,  CirouU  Court;  Rule  64,  District  Cowrt;  ConJdinf^s  Trea- 
tise^  6th  ed.j  p.  468 ;  Zyman  v.  SoiUhard,  12  Blatchf.  C  (7. 
i?.,  405.)  It  will  be  seen,  upon  an  examination  of  the  sections 
Inferred  to,  that  they  are  entirely  silent  as  to  the  time  when 
•^the  defendant  may  require  the  security  to  be  filed.  There  is 
nothing  to  warrant  the  construction  that  he  must  make  the 
'demand  before  issue  joined.  He  may,  the  plaintifi^  being  a 
non-resident,  make  it  at  any  stage  of  the  litigation,  provided 
%e  i«  not  guilty  of  laches  or  bad  faith.  The  Courts  of  New 
^ork  have  so  decided,  and  upon  such  a  question  their  decis- 
ions should  be  followed  by  this  Court.  {JSurgess  v.  Chegary^ 
1  Edw.  Ch.,  449 ;  MicUethwaiU  v.  Rhodes,  4  Samd.  Ch.y  434 ; 
Jforthrop  V.  Wright^  1  How.  Pr,  Rep.^  146 ;  Robinson  v. 
iSindai/Ty  1  Denio,  628;  Wait^s  Practice,  vol.  2,  p.  572; 
£arbour*s  Ch.  Pr.,  id  rev.  ed.,  vol.  1,  p.  102.) 

There  should  be  an  order  requiring  the  complainant,  within 
twenty  days,  to  file  security  in  the  sum  of  $250,  and  providing 
ior  a  stay  of  proceedings  in  the  usual  form. 

A.  H.  Walkerj  for  the  plaintiff. 

R.  H.  Duell,  for  the  defendant. 
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William  H.  Chandler  vs.  The  Town  of  Atooa. 

A  petitioii  for  authority  to  bond  a  town  in  aid  of  a  railroad,  uader  the  provis- 
ions  of  chap.  907  of  the  Laws  of  New  York,  of  1869,  "  and  the  Act  or  Acts 
amendatory  thereof,"  was  presented  to  the  Supreme  Court  of  that  State. 
Chap.  926  of  the  Laws  of  1871,  amending  the  Act  of  1869,  proTided  (§  1,) 
that  a  majority  of  the  tax-payers  of  a  town,  taxed  or  assessed  for  property, 
'"not  including  those  taxed  for  dogs  or  highway  tax  only,"  might  apply,  by 
petition,  for  such  authority,  setting  forth  that  they  were  "  such  majority  of 
tax-payers,"  Ac.  The  same  Act  defined  the  word  "  tax-payer  "  to  mean  "  any 
person  or  corporation  assessed  or  taxed  for  property,  •  •  •  »  not  in- 
dndlng  those  taxed  for  dogs  or  highway  tax  only."  The  petition  did  not  use 
the  words  "  not  including  those  taxed  for  dogs  or  highway  tax  only."  The 
Court  adjudged  that  a  majority  of  the  tax-payers,  "  not  including  those  taxed 
for  dogs  or  highway  tax  only,"  had  signed  the  petition,  and  commissioners 
were  appointed,  and  the  bonds  were  issued,  in  1874.  In  1880,  under  chaps. 
76  and  817  of  the  Laws  of  1878,  and  chaps.  12  and  146  of  the  Laws  of  1880, 
a  majority  of  the  commissioners  resolyed  that  the  bonds  should  be  retired, 
and  new  bonds,  at  less  interest,  be  Issued.  The  old  bonds  were  retired  and 
the  new  bonds  were  issued,  reciting,  on  their  face,  the  foregoing  facts,  and 
were  sold  at  par.  In  a  suit  on  coupons  cut  from  them:  Held,  that  the  town 
could  not  set  up,  as  a  defence,  such  alleged  defect  in  the  original  petition. 

(Before  Coxb,  J.,  Northern  District  of  New  York,  Noyember  8d,  1868.) 

CoxB,  J.  The  plaintifE  sues  upon  interest  warrants  alleged 
to  have  been  made  and  issued  by  the  defendant.  At  the  June 
Circuit  the  plaintiff  recovered  a  verdict.  The  defendant  now 
moves,  upon  a  case  and  exceptions,  for  a  new  trial. 

On  the  12th  of  August,  1873,  certain  tax-payers  of  the 
Town  of  Attica  presented  a  petition  to  the  Supreme  Court  of 
the  State  of  New  York,  praying  for  authority  to  bond  the 
town  in  the  sum  of  $20,000,  in  aid  of  the  Attica  and  Arcade 
Eailroad  Company,  "  pursuant  to  the  provisions  of  chap.  907 
of  the  Laws  of  1869,  and  the  Act  or  Acts  amendatory  there- 
of." Chap.  925  of  the  Laws  of  1871,  amending  the  Act  of 
1869,  provides,  (section  1,)  that  "  whenever  a  majority  of  the 
tax-payers  of  any  municipal  corporation  in  this  State,  who  are 
taxed  or  assessed  for  property,  not  including  those  taxed  for 
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dogs  or  highway  tax  only^  *  *  *  gij^U  make  application 
to  the  County  Judge,  *  *  *  by  petition,  verified  by  one 
of  the  petitioners,  setting  forth  that  they  are  such  majority  of 
tax-payers,"  &c.  The  same  Act  defines  the  word  "  tax-payer  " 
to  mean  "  any  person  or  corporation  assessed  or  taxed  for  prop- 
erty, *  *  not  including  those  taxed  for  dogs  or  highway 
tax  only.^^  The  petition  in  this  case  did  not  contain  the  ital- 
icized words.  The  Court,  pursuant  to  the  provisions  of  chap. 
883  of  the  Laws  of  1872,  referred  it  to  a  referee  to  take  proof 
of  the  facts  set  forth  in  the  petition  and  report  the  evidence^ 
with  his  conclusions  of  law  and  fact,  to  the  Court.  The  referee 
found  that  **  the  aggregate  number  of  tax-payers  *  *  who 
are  taxed  or  assessed  upon  the  last  preceding  tax  list  or  ajssess- 
ment  roll  of  said  corporation,  not  including  those  taxed  for 
dogs  or  highway  tax  only,  is  486 ;  and  that  the  number  of  tax- 
payers *  *  joining  in  the  said  petition,  who  are  taxed  or 
assessed  for  property  upon  the  said  *  *  roll,  not  including 
those  taxed  for  dogs,  &c.,  is  259  ;  being  15  in  excess  of  a  ma- 
jority."   This  report  was  presented  on  the  20th  of  Augnsty 

1873,  and,  based  upon  its  findings  and  conclusions,  the  Court 
adjudged  and  determined  that  the  necessary  majority  in  num- 
ber and  amount  had  united  in  the  petition.  Commissioners 
were  appointed  and  the  bonds  were  issued  in  the  spring  of 

1874.  On  the  23d  of  May,  1880,  a  majority  of  the  commis- 
sioners met  at  the  village  of  Attica,  and  resolved  that  the 
bonded  indebtedness  of  the  town,  principal  and  interest^ 
should  be  retired  and  funded,  and  new  five  per  cent,  bonds 
issued  therefor,  as  authorized  and  provided  by  chaps.  75  and 
317  of  the  Laws  of  1878,  as  amended  and  supplemented  by 
chaps.  12  and  146  of  the  Laws  of  1880.  On  the  20th  of 
August,  1880,  the  commissioners  filed  a  certificate,  as  required 
by  law,  stating  that  they  had  taken  up  and  cancelled  all  the 
bonds  of  the  town  issued  in  aid  of  the  Attica  and  Arcade 
Eailroad,  amounting  to  $25,700,  and  had  issued  new  bonds 
therefor.  The  entire  issue  of  the  new  bonds  was  purchased, 
at  par,  by  George  K.  Sistare's  Sons,  and  the  bonds  in  suit 
were  by  them  sold,  at  a  premium,  to  the  plaintiflE. 
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It  ifi  argaed  for  the  defendant,  that,  because  of  the  omission 
of  the  words  "  not  including  those  taxed  for  dogs  and  high- 
way tax  only"  from  the  petition,  the  Court  never  acquired 
jurisdiction,  and  all  the  subsequent  proceedings  were  null  and 
void.    In  order  to  maintain  this  view  it  is  necessary  to  reject 
the  definition  given  to  the  word  "tax-payer"  in  the  first  sec- 
tion of  the  statute.    If  the  word  means  what  the  Act  declares 
it  to  mean,  the  negative  statement  referred  to  was  not  required, 
and  would  have  been  tautological  and  inartistic  in  a  marked 
degree.    Its  use  would  be  tantamount  to  the  absurdity  of  the 
citizens  of  this  State  presenting  a  petition  commencing,  "  We, 
the  citizens  of  New  York,  not  including  the  citizens  of  Massa- 
chusetts."   No  good  reason  can  be  assigned  which  required 
the  pleader  to  repeat  the  statutory  definition  on  each  occasion 
that  he  used  the  word.      The  clause  referred  to  is  stated 
parenthetically.     It  appears  nowhere  except  in  the  places 
mentioned.    Elsewhere  in  the  Act  the  word  "tax-payer"  is 
used  without  any  qualifying  words.     For  instance,  in  the 
second  section,  no  reference  whatever  is  made  to  the  excluded 
persons,  the  word  "  tax-payer  "  being  used,  as  alone  suflBcient 
to  convey  the  meaning  of  the  law  makers.    After  taking  the 
required  proof    the  Judge  shall  adjudge  and  determine — 
what? — that  the  petitioners  "represent  a  majority  of  the  tax- 
payers of  said  municipal  corporation ; "  not  that  they  repre- 
sent a  majority  of  the  tax- payers,  "  not  including  those  taxed," 
&c.    And  yet  can  it  be  seriously  maintained  that  the  omission 
of  these  words  makes  it  obligatory  upon  the  Judge  to  take 
those  taxed  only  for  dogs  or  highways  into  consideration  in 
arriving  at  his  conclusions?     Certainly  not.     And  this  is  so 
because  of  the  definition,  and  for  that  reason  alone.    If  "  tax- 
payer" means  a  person  taxed  for  property  other  than  dogs, 
&c.,  in  the  second  section,  why  does  it  not  have  the  same 
meaning  in  the  first  section  ?     Is  it  not  fair  to  assume,  that,  if 
it  were  the  intention  of  the  Legislature  that  the  presence  of 
the  disputed  clause  in  the  petition  should  be  a  condition  pre- 
cedent to  the  regularity  of  the  proceedings,  some  mention 
would  have  been  made  of  the  subject  when  they  came  to  pre- 
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scribe  the  contents  of  the  more  formal  and  important  doca- 
ment — ^the  judgment  ?  The  object  of  the  law  makers  was  to 
exclude  those  taxed  for  dogs  and  highways  only  from  partici- 
pating in  the  bonding  proceedings.  This  was  accomplished 
clearly  and  eflfectually  by  the  definition  of  the  word  "tax- 
payer."   Nothing  else  was  needed. 

But  this  question  was  fully  considered  in  the  recent  case 
of  Rich  V.  Town  of  Mentz^  (anie^  p.  492,)  and  it  is  per- 
haps unnecessary  to  reiterate  what  was  there  said.  The  Court 
should  not,  unless  the  argument  is  very  clear  and  unanswer- 
able, permit  a  narrow  construction,  in  favor  of  a  point  so 
technical,  to  destroy,  in  the  hands  of  an  honest  holder, 'obliga- 
tions which  have  been  solemnly  issued  and  repeatedly  recog- 
nized as  valid  and  binding  by  the  obligors. 

It  cannot  be  said,  as  in  the  Mentz  case,  that  the  recent  de- 
cision in  Cowdrey  v.  Town  of  Caneadea^  {ante^p.  35 1,)  is  a  con- 
trolling authority.  In  that  case,  although  the  Act  of  1871 
was  in  force,  all  the  proceedings  were  taken  under  the  Act  of 
1869.  The  petition,  the  judgment  and  the  bonds  themselves 
stated  afiirmatively  that  all  the  proceedings  were  taken  under 
the  original  Act,  wholly  ignoring  the  amendments  of  1871. 
In  the  case  at  bar,  on  the  contrary,  beginning  with  the  peti- 
tion, it  is  apparent  that  all  the  proceedings  were  taken  with 
full  knowledge  of  the  provisions  of  the  amendatory  Acts. 
And,  as  has  been  seen,  the  referee,  upon  whose  report  the 
adjudication  was  based,  expressly  finds  that  the  requisite 
number,  excluding  the  proscribed  persons,  had  petitioned. 
The  learned  Judge  who  wrote  the  opinion  in  the  Caneadea 
case  expressly  declined  to  decide  whether  the  omission  of  the 
words  referred  to  from  the  petition  would  have  rendered  the 
subsequent  proceedings  void,  provided  they  appeared  in  the 
judgment.  There  is  nothing  of  which  to  predicate  the  assump- 
tion that  the  bonds  would  have  been  declared  invalid  had 
there  been  in  that  case  an  affirmative  finding  that  no  person 
had  been  counted  who  was  ^*  taxed  for  dogs  or  highway  tax 
only.''  A  person  examining  the  record  would  then  have 
found  that  every  requirement  of  the  statute,  even  assuming 
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the  defendant's  constmction  to  be  the  correct  one,  had  been  inl-. 
filled.  The  proof  being  sufficient  and  the  finding  correct,  the 
judgment,  by  a  familiar  rule,  should  not  be  permitted  to  fail 
by  reason  of  an  inconsequential  omission  in  the  pleading. 

But,  a  much  stronger  case  of  ratification  and  estoppel  la 
here  presented  than  in  either  of  the  cases  mentioned.  In 
addition  to  the  facts  there  appearing,  these  bonds,  upon  their 
face^  contain  the  statement,  inter  alia^  that  they  are  funding 
bonds  of  the  town  of  Attica.  They  then  proceed  in  the  f  oK 
lowing  words :  "  Whereas,  the  said  town  of  Attica  has  here- 
tofore issued  its  bonds  to  the  amount  of  $20,000,  in  con- 
formity with  the  laws  of  the  State  of  New  York,  authorizing 
municipal  corporations  to  issue  their  bonds,  and  which  bond9; 
constitute  the  sole  bonded  indebtedness  of  said  town  and  still 
remain  wholly  unpaid ;  and  whereas,  the  said  town  of  Attica, 
by  the  officers  or  boards  who  were  authorized  to  issue  such 
outstanding  bonds,  is  desirous  of  retiring  said  bonds  now  bear- 
ing interest  at  the  rate  of  seven  per  centum  per  annum,  and« 
which  bonds  have  not  yet  become  due,  by  the  issuance  of' 
bonds  for  the  same  amount,  bearing  a  lower,  to  wit,  five  per- 
centum  per  annum,  rate  of  interest,  pursuant  to  the  provision 
of  the  Act  of  the  Legislature  of  the  State  of  New  York; 
*  *  *  passed  March  25th,  1878,  and  the  Act  *  *  ^^ 
in  amendment  thereof,  passed  May  22d,  1878  :  Now,  there- 
fore, the  said  town  of  Attica,  to  effect  such  object,  acknowl- 
edges itself  indebted  to  the  bearer  in  the  sum  of  $1,000,  iA 
consideration  of  a  bond  above  mentioned,  of  like  amount,  re- 
tired and  delivered  up  to  said  officers  *  *  *  to  be  can-* 
celled,  which  sum  the  said  town  of  Attica  promises  to  pay  to> 
the  holder  hereof.  *  *  *  In  testimony  whereof,  the  under^ 
signed,  duly  appointed  commissioners  of  said  town,  *  *  *. 
have,"  &c.,  &c. 

It  is  doubtless  true,  that,  if  the  original  bonds  were  nul> 
and  void,  no  subsequent  act  on  the  part  of  commissioners  who* 
were  never  legally  appointed  could  validate  them.     It  is  also 
true,  that  the  utterance  of  the  funding  bonds  was  sufficient  ta 
waive  the  gravest  irregularities  and  estop  the  town  from  tak« 
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Ing  advantage  of  defences  founded  upon  the  mistakes  of  its 
own  agents.  {Aroma  v.  Auditor  of  State^  15  Fed.  Rep.^  843.) 
It  was,  in  effect,  saying  to  the  holders  of  the  bonds,  '^  Although 
there  are  defences  to  these  bonds,  we  prefer  to  avoid  litigar 
tion,  and,  if  yon  will  extend  the  time  of  payment  and  accept 
a  lower  rate  of  interest,  we  will  re-acknowledge  onr  indebted- 
ness and  issue  an  obligation  to  which  no  defence  can  be 
urged."  The  commissioners  were  appointed  by  the  Supreme 
Oourt  of  the  State.  For  seven  years  they  had  acted  by  virtue 
of  that  appointment,  exercising  the  powers  and  discharging 
the  duties  of  their  office.  Certainly,  they  were  de  facto 
officers.  No  attempt  had  been  made  to  impeach  their  title  or 
question  their  authority.. 

The  funding  Act  of  1878  conferred  very  broad  and  quasi 
judicial  powers.  Pursuant  to  its  provisions,  the  commissioners 
proceeded  to  determine  what  the  bonded  indebtedness  was, 
<»ill  it  in,  and  issue  new  bonds,  bearing  less  interest.  Their 
power  was  restricted  in  two  particulars.  They  could  not  act, 
^rst,  unless  the  old  bonds  were  retired  and  new  ones  bearing 
less  interest  substituted ;  and,  second,  if  the  old  bonds  had 
been  declared  invalid  by  the  final  judgment  of  a  competent 
Oourt.  Neither  restriction  was  present  in  this  case.  Irr^u- 
larities  and  errors  there  may  have  been,  but  all  these  were 
vaived  and  swept  out  of  existence  when  the  town,  for  its  own 
benefit,  destroyed  the  old  bonds  and  issued  new  ones  in  their 
place.  It  would  be  inequitable  and  unjust  to  permit  a  debtor 
who  has  thus  induced  his  creditor  to  accept  a  less  valuable 
security,  to  urge  the  same  defences  which  might  have  been 
interposed  to  the  surrendered  obligation — defences  which  the 
creditor  had  a  right  to  assume  were  settled  and  waived  when 
he  consented  to  the  change.  No  holder  of  municipal  bonds 
would  agree  to  exchange  them,  if,  in  doing  so,  he  must  take 
the  risk  of  aU  irregularities  in  the  new  proceedings,  in  addi- 
.tion  to  those  already  existing. 

Although  the  facts  are  somewhat  dissimilar,  the  language 
of  the  Supreme  Court,  in  County  of  Jasper  v.  BaUoUj  (103  U. 
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S.,  745,)  is  applicable  to  the  present  discussion.  The  Chief 
Justice  says :  ^*  Whether  these  (old)  bonds  were  valid  was,  so 
far  as  any  direct  decisions  were  concerned,  an  open  question, 
and  certainly  not  free  from  doubt.  Under  these  circumstances 
the  question  was  directly  put  to  the  people  of  the  county,  in  a 
manner  authorized  by  law,  whether  they  would  recognize  these 
bonds  as  *  binding  and  subsisting  legal  obligations,'  and  issue 
in  lieu  of  them  other  bonds  having  twenty  years  to  run  and 
bearing  seven  per  cent,  interest  instead  of  ten  ;  and  they  by 
their  vote  said  they  would.  *  *  If  the  people  intended  to 
rely  on  their  defences  to  the  old  bonds,  then  was  the  time  for 
them  to  speak  and  by  their  vote  say  they  would  not  recognize 
them  as  binding  obligations.  By  voting  the  other  way  they, 
in  effect,  accepted  them  as  legal  and  subsisting,  *  *  and 
said  to  the  holders,  if  their  proposition  was  accepted,  no  ques- 
tion of  illegality  would  be  raised.  Their  offer  having  been 
accepted,  they  are  now  estopped  from  insisting  upon  an  irreg- 
ularity which  they  have  by  their  votes  voluntarily  waived, 
with  a  full  knowledge  of  the  facts.  *  *  As  was  very  prop- 
erly said  below  by  the  learned  Circuit  Judge,  *  there  must  be 
an  end  of  these  contests  and  defeuces  some  time  or  other.' " 

In  addition  to  the  authorities  cited  upon  these  questions 
in  Hich  V.  Toion  of  Mentz^  see  the  following :  County  of 
Moultrie  v.  Savings  Bcmk^  (92  /<?.,  631 ;)  Marcy  v.  Oswego^ 
{Id.,  637 ;)  County  of  Warren  v.  Marcy,  (97  Id.,  96 ;)  Com- 
missionere  v.  BoUes,  (94  Id.,  104.) 

In  the  light  of  all  the  facts  and  circumstances,  I  cannot 
think  that  the  defendant  is  in  a  position  to  avail  itself  of  the 
defence  based  upon  the  alleged  defect  in  the  original  pro- 
ceedings. 

The  point  disputing  the  sufficiency  of  the  proof  of  the 
bonds,  and  of  the  identity  of  the  coupons,  is  not  well  taken, 
in  view  of  the  allegations  of  the  answer,  the  stipulation  of 
the  defendant's  attorneys,  the  evidence  of  Mr.  Sistare,  and  the 
admission,  at  folio  176,  which  the  defendant  accepted  and  used 
as  part  of  its  case. 
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I  have  examined  the  other  exceptions  argued,  and  think 
none  of  them  well  founded. 

The  motion  for  a  new  trial  is  denied. 

Redfidd  dk  Hill,  for  the  plaintiff. 

CogsvoeU  ds  BerUley,  for  the  defendant. 


John  Austin  vs.  James  Seligman  and  othsbs. 

A.  deliyered  to  a  firm  certain  jeweller^s  sweepings,  to  be  refined,  agreeing  to 
pay  it  $820,  for  refining  the  sweepings.  By  the  agreement,  the  prodnet  of 
the  sweepings  was  to  be  "  deliyered  to  or  accounted  for,  and  the  yaloe  there- 
of," less  the  $820,  "  paid  to,  the  plaintiff,"  within  20  days  from  the  deUrery 
thereof.  The  firda  afterwards  transferred  all  its  property,  iodnding  the 
sweepings,  to  C,  upon  the  agreement  that  0.  should  "fully  pay  and  discharge 
all  the  debts,  obligations  and  liabilities"  of  the  firm.  The  20  days  haying 
expired,  A.  demanded  of  the  firm  and  of  C.  a  compliance  with  the  original 
contract,  and  then  sued  them:  Hdd, 

(1.)  The  original  contract  between  A.  and  the  firm  was  not  one  of  bailment ; 

(2.)  A.  could  not  sue  C.  in  assumpsit,  because  there  was  not,  in  the  agreement 
between  the  firm  and  C,  any  recognitioa  of  any  liability  to  A.,  and  nothing 
to  indicate  that  any  claim  of  his  was  presented  to  the  contemplation  of  the 
parties. 

(Before  Wallaos,  J.,  Southern  District  of  New  York,  Noyember  6Ui,  1888.) 

Wallace,  J.  The  complaint  demurred  to  alleges  that, 
sometime  prior  to  April  15th,  1883,  the  plaintiff  delivered  to 
the  firm  of  Kempt  &  Co.  certain  jeweller's  sweepings,  to  be 
refined,  of  the  value  of  $4,292,  and  agreed  to  pay  that  fin% 
for  refining  the  sweepings,  the  sum  of  $320;  that,  by  the 
terms  of  the  agreement  between  them,  the  sweepings  were  to 
be  refined,  "  and  the  product  thereof  delivered  to  or  accounted 
for,  and  the  value  thereof,  less  the  agreed  price  for  refining 
the  same,  paid  to  the  plaintifi^,  within  twenty  days  from  the 
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delivery  thereof."  The  complaint  further  alleges,  that,  on 
the  30th  of  April,  1883,  the  firm  of  Kempt  &  Co.  transferred 
and  delivered  all  the  property  at  the  refining  works  of  the 
firm,  including  the  aforesaid  sweepings,  to  the  defendants^ 
upon  the  agreement  and  undertaking  that  the  defendants 
should  ^^  fully  pay  and  discharge  all  the  debts,  obligations 
and  liabilities  of  Kempt  &  Co."  The  complaint  then  avers, 
that  twenty  days  have  elapsed  since  the  delivery  of  the 
sweepings  to  Kempt  &  Co.,  and,  although  the  plaintiff 
has  demanded  of  them  and  of  the  defendants  the  return 
of  the  sweepings,  or,  in  default  thereof,  the  delivery  of  the 
product,  or  the  value,  upon  payment  of  the  agreed  price  for 
refining  the  same,  that  the  defendants  and  the  said  firm  of 
Kempt  &  Co.  have  neglected  and  refused  to  comply  with 
the  demand.  Under  the  rules  of  pleading  which  obtain  in 
the  Courts  of  this  State,  if  the  complaint  sets  forth  a  cause  of 
action,  either  in  tort  or  assumpsit,  it  is  sufScient,  and  the 
plaintiff  will  recover  such  a  judgment  as  the  facts  warrant, 
irrespective  of  the  form  of  his  action.  It  is  urged,  for  the 
plaintiff,  that  he  can  maintain  either  trover  or  assumpsit,  upon 
the  facts  alleged.  If  the  delivery  of  the  sweepings  was  a 
bailment,  trover  is  an  appropriate  remedy,  because  the  title  to 
the  property  remained  in  the  plaintiff,  and  a  demand  and  re- 
fusal to  return  it  to  him  by  the  defendants  is  sufficient  evi- 
dence of  a  conversion,  whether  the  defendants  were  innocent 
purchasers  or  otherwise.  But,  the  rule  is  well  settled,  that 
when,  by  the  terms  of  the  contract  under  which  property  is 
delivered  by  an  owner  to  another,  the  latter  is  under  no  obli- 
gation to  return  the  specific  property,  either  in  its  identical 
form  or  in  some  other  form  in  which  its  identity  may  be 
traced,  but  is  authorized  to  substitute  something  else  in  its 
place,  either  money  or  some  other  equivalent,  the  transaction 
is  not  a  bailment,  but  is  a  sale  or  exchange.  Here,  the  agree- 
ment was  that  Kempt  &  Co.  should  return  the  refined  product 
of  the  sweepings,  or  account  for  the  value  thereof,  less  the 
price  for  refining.  They  had  an  option  which  was  inconsist- 
ent with  the  character  of  a  bailment.    {Hurd  v.  West^  7  Caw.j 
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753;  Smith  v.  Clark,  21  Wend.,  83;  Foster  v.  Pettibane,  8 
Sdd.,  433 ;  Buffum  v.  Merry,  3  Mason,  478 ;  Chase  v.  TT^wA- 
Jwr/i,  1  Ohio  St.,  242 ;  ^ireTiy  v.  French,  1  Blackf.,  353 ; 
SchotUer  on  Bailments,  5.)  The  case  is  not  one  where  they 
had  possession  of  the  plaintiff  ^s  property  under  an  ezecatory 
agreement  to  purchase,  but  one  where  the  title  paased  on  de- 
livery, unless  the  delivery  was  a  bailment.  It  was  not  a  bail- 
ment, if  they  had  a  right  to  return  money  in  its  place. 

Unless  ^e  plaintiff  can  recover  in  assumpsit,  upon  the 
promise  made  by  the  defendants  to  Kempt  &  Co.  to  assume 
all  the  debts,  obligations  and  liabilities  of  the  latter,  the  com- 
plaint fails  to  show  a  cause  of  action.  He  was  not  a  party  to 
the  contract,  nor  did  its  consideration  move  from  him,  and 
there  is  nothiog  in  its  terms  to  indicate  that  it  was  intended 
to  be  made  for  his  benefit.  The  case  thus  presents  the  much 
vexed  question  as  to  the  right  of  a  third  person  to  maintain 
assumpsit  upon  a  contract  which  may  enure  to  his  benefit,  but 
to  which  he  is  not  a  party.  It  is  stated  in  1  HiUiard  on  Con- 
tracts, 425,  {ch.  13,  §  5,)  that  "  the  cases  upon  this  subject  are 
very  discordant,  tlie  earliest  decisions  holding  that  such  action 
cannot  be  maintained,  many  succeeding  cases  in  England 
holding  the  contrary,  and  some  American  cases  of  high  au- 
thority tending  strongly  to  restore  the  old  doctrine."  The 
subject  has  been  recently  somewhat  considered  in  two  casee 
in  the  Supreme  Gourt  of  the  United  States.  Mr.  Justice 
Davis,  delivering  the  opinion  of  the  Court,  in  Hendrick  v. 
Lindsay,  (93  U.  S.,  143,)  says:  "The  right  of  a  party  to 
maintain  assumpsit  on  a  promise  not  under  seal,  made  to 
another  for  his  benefit,  although  much  controverted,  is  now 
the  prevailing  rule  in  this  country."  Mr.  Justice  Strong,  de- 
livering the  opinion  of  the  Court,  in  Na;tional  Bank  v.  Grand 
Lodge,  (98  U.  S.,  123,)  says  :  "  We  do  not  propose  to  enter  at 
large  upon  a  consideration  of  the  inquiry  how  far  privity  of 
contract  between  a  plaintiff  and  defendant  is  necessary  to  the 
maintenance  of  an  action  of  assumpsit.  The  subject  has  been 
much  debated,  and  the  decisions  are  not  all  reconcilable.  No 
doubt,  the  general  rule  is,  that  such  privity  must  exist.     But 
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there  are,  confessedly,  many  exceptions  to  it.  *  *  *  But, 
where  a  debt  abeady  exists  from  one  person  to  another,  a 
promise  by  a  third  person  to  pay  sach  debt  being  primarily 
for  the  benefit  of  the  original  debtor,  and  to  relieve  him  from 
liability  to  psfy  it,  (there  being  no  novation,)  he  has  a  right  of 
action  against  the  promisor,  for  his  own  indemnity  ;  and,  if 
the  original  creditor  can  also  sae,  the  promisor  would  be  liable 
to  two  separate  actions,  and,  therefore,  the  rule  is,  that  the 
original  creditor  cannot  sue.  His  case  is  not  an  exception 
from  the  general  rule,  that  privity  of  contract  is  required." 

There  are  adjudications  which  hold  broadly,  that,  in  a 
case  like  the  present,  where  one  party  assumes  to  pay  all  the 
debts  of  the  other,  a  creditor  of  the  promisee  may  maintain 
assumpsit  against  the  promisor.  Such  a  case  is  Joslin  v. 
New  Jersey  Car  Spring  Co,,  (36  iT.  e/.,  Zaw^  141.)  There 
are  others  which  hold,  that,  where  the  promisor  undertakes 
to  pay  certain  specified  creditors  or  debts  of  the  promisee, 
the  creditor  can  maintain  suit  against  the  promisor.  Such 
a  case  is  Brown  v.  Ourrariy  (14  Sun,  260.)  Other  cases  de- 
cide, that,  although,  by  the  agreement,  one  of  the  parties  un- 
dertakes, in  general  terms,  to  assume  or  pay  all  the  debts  of 
the  other,  if  the  agreement  appears  to  be  primarily  intended 
for  the  benefit  of  the  promisee,  he  is  the  only  person  who  can 
recover  upon  the  promise.  {National  Bank  v.  Grand  Lodgey 
98  JJ.  &,  123 ;  Dow  v.  Clark,  7  Cray,  198 ;  Merrill  v.  Green, 
65  N.  Y.,  270 ;  Pardee  v.  Treat,  82  7rf.,  385.) 

It  will  not  be  profitable  to  attempt  to  collate  the  authori- 
ties upon  the  general  question.  In  England,  it  is  now  dis- 
tinctly established,  so  far  as  any  common  law  right  of  action 
is  concerned,  that  a  third  person  cannot  sue  on  a  contract 
made  by  others  for  his  benefit,  even  if  the  contracting  par- 
ties have  agreed  that  he  may,  {PoUock,  Cont,  196;)  while 
in  both  Massachusetts  and  New  York,  the  later  decisions 
limit  more  strictly  the  exceptions  to  the  general  rule,  that 
the  person  must  sue  to  whom  the  promise  is  made.  Neither 
in  these  decisions,  nor  elsewhere  in  this  country,  has  the 
English  rule  been  recognized.    It  has  the  merit  of  simplicity. 
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but  is  artificial  instead  of  being  reasonable.  According  to 
good  sense  and  upon  principle,  there  is  no  reason  why  a  per- 
son  may  not  maintain  an  action  upon  a  contract,  although  not 
a  party  to  it,  when  the  parties  to  the  contract  intend  that  he 
may  do  so.  The  formal  or  immediate  parties  fc  a  contract 
are  not  always  the  persons  who  have  the  most  substantial  in- 
terest in  its  performance.  Sometimes,  a  third  person  is  ex- 
clusively interested  in  its  fulfilment.  If  the  parties  choose  to 
treat  him  as  the  primary  party  in  mterest,  they  recognize  him 
as  a  privy  in  fact  to  the  consideration  and  promise ;  and  the 
result  of  the  better  considered  decisions  is,  that  a  third  person 
may  enforce  a  contract  made  by  others  for  his  benefit,  when- 
ever it  is  manifest,  from  the  nature  or  terms  of  the  agreement, 
that  the  parties  intended  to  treat  him  as  the  person  primarily 
interested.  The  cases  of  Hendrioh  v.  Lindsay  and  National 
Bank  v.  Orand  Lodge^  and  the  expressions  in  the  opinions,  do 
not  antagonize  upon  this  proposition,  but  accord  with  it.  The 
language  of  Folger,  J.,  in  Simeon  v.  Brovmj  (68  N.  T.,  355,) 
may  be  adopted  as  a  correct  and  accurate  statement  of  the  law, 
as  follows :  "  It  is  not  every  promise  made  by  one  to  another, 
from  the  performance  of  which  a  benefit  may  ensue  to  a  third, 
which  gives  a  right  of  action  to  such  third  person,  he  being 
neither  privy  to  the  contract  nor  to  the  consideration.  The 
contract  must  be  made  for  his  benefit  as  its  object,  and  he 
must  be  the  party  intended  to  be  benefitted." 

There  is  a  class  of  cases  where,  under  a  contract  between 
two  persons,  property  has  come  to  the  hands  of  one  of  them, 
whidi,  in  equity,  is  charged  with  a  lien  or  trust  in  favor  of 
a  third  person,  in  which  the  latter  may  sue  in  his  own  name 
upon  the  promise  to  discharge  the  lien  or  assume  the  trust, 
lliese  cases  have  no  proper  application  to  a  case  like  the 
present,  where  a  copartnership  transfers  its  assets  to  a  pur- 
chaser, and  the  only  interest  of  the  plaintiff  is  that  of  a 
creditor  at  large  of  the  selling  partners.  Such  creditors  have 
no  lien  for  their  debts  upon  the  partnership  assets,  except  in 
cases  of  insolvency  or  administration.  {CoUyer  on  Pa/rt.^ 
§  109,  noU%;   Story  on  Part.^  %%  358,  360;  Orijppen  v.  Hud- 
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^an^  13  i\r.  T.J  161.)  If,  upon  such  a  transfer,  the  parchaaer 
aflsnmeB  to  pay  certain  specified  creditors,  or  certain  enumer- 
ated debts,  of  the  seller,  it  may  be  fairly  nrged  that  the  parties 
contemplate  a  direct  liability  to  the  specified  creditors,  on  the 
part  of  Ijie  purchaser.  On  the  other  hand,  when  the  agree- 
ment is  silent  respecting  any  specified  obligation  to  be  as- 
mimed  to  a  third  person,  the  natural  inference  is,  that  it  was 
intended  primarily  for  the  benefit  of  the  promisee,  and  to  ad- 
just the  rights  and  duties  of  the  parties  as  between  them- 
Mlves. 

Applying  this  criterion  to  the  case  in  hand,  the  plaintifE 
cannot  maintain  assumpsit  upon  the  agreement  set  forth,  be-  v 
cause  there  is  no  recognition  in  it  of  any  liability  to  him,  and 
nothing  to  indicate  that  any  claim  of  his  was  present  to  the 
eontemplation  of  the  parties. 

The  demurrer  is  sustained. 


Thomas  M.  North^  for  the  plaintifi. 
Bettens  <t  LUienthalj  for  the  defendants. 


SlXTT-FyB  TeBBA   OoTTA   VaSBS,   &0. 

Terra  ootU  rases,  Etmacan  rases,  stone  images,  spears,  lances,  and  artioles  of 
that  nature,  forming  a  coUeotion  of  aQtiqaities,  imported  for  sale,  are  not  ez> 
empt  from  dnty,  under  §  2,006  of  the  Berised  Statutes,  which  prorides  that 
"cabinets  of  ooins,  medals,  and  all  other  collections  of  antiqnities,''  and 
"collections  of  antiquity,  speciaUy  imported,  and  not  for  sale,"  shall  be  ex- 
empt from  duty. 

Whether,  where  imported  artioles  are  exempt  from  dnty,  an  intent  to  defraud 
the  United  States  can  or  cannot  be  predicated  on  a  fidee  statement  in  regard 
to  them,  in  the  inroice  and  entry,  that  they  are  not  for  sale,  made  by  the  im- 
porter with  intent  to  mislead  the  officers  of  the  customs,  ^uere, 

(Before  Wallaob,  J.,  Southern  District  of  New  York,  Norember  16th,  1888.) 
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Wallace,  J.  This  writ  of  error  is  brought  to  review  a 
judgment  of  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  dismissing  the  libel  of  informatioiu 
(10  Fed.  JSep.j  880.)  The  suit  was  brought  to  condemn  cer- 
tain terra  cotta  vases,  Etrusc^m  vases,  stone  images,  spears, 
lances  and  other  articles,  because  of  their  alleged  fraudulent 
entry,  upon  importation  by  the  owner,  to  avoid  the  payment 
of  duties.  The  evidence,  in  connection  with  the  admissions 
of  the  pleadings,  tended  to  show  that  the  imported  articles 
were  a  collection  of  antiquities  imported  by  one  De  Morgan, 
for  sale,  but  that  he  represented,  in  the  invoice  used  upon  the 
entry  of  the  articles,  that  they  were  a  private  collection,  and 
were  not  imported  for  sale,  and  that  the  representation  was 
false,  in  that  they  were  imported  to  be  sold.  The  Judge  ruled, 
upon  the  trial,  that  the  imported  articles  were  exempt  from 
duty,  and  that,  as  they  were  not  dutiable,  there  was  no  legal 
fraud  in  the  attempt  to  evade  the  payment  of  duties,  and  he, 
therefore,  directed  a  verdict  for  the  owner. 

Whether  the  articles  were  exempt  from  the  payment  of 
duties  or  not  depends  upon  the  construction  and  effect  to  be 
given  to  two  clauses  of  §  2,505  of  the  Bevised  Statutes  of  the 
United  States.  That  section  declares,  that  certain  designated 
articles  shall  be  exempt  from  duty,  among  which,  in  distinct 
clauses,  are  "  cabinets  of  coins,  medals,  and  all  other  collec- 
tions of  antiquities ; "  and  "  collections  of  antiquity,  specially 
imported,  and  not  for  sale."  The  Court  held,  that,  as  the 
articles  in  suit  were  a  collection  of  antiquities,  they  fell  within 
the  first  clause.  It  was  insisted,  for  the  Government,  that 
only  such  collections  are  within  the  meaning  of  that  clause  as 
are  ejuadem  generis  with  coins  and  medals,  and  that,  as  the 
articles  in  suit  were  not  of  this  description,  they  were  dutiable. 
It  is  impossible  to  give  any  effect  to  the  second  clause  unless 
this  position  is  correct. 

The  learned  District  Judge,  in  his  opinion  delivered  at 
the  trial,  reviewed  the  provisions  of  the  tariff  Acts  on  the  sub 
ject,  which  had  been  enacted  prior  to  the  revision  of  the 
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statutes,  and  was  controlled  in  his  conclusions  by  the  fact, 
that  the  first  clause  had  existed  from  1846  until  1870,  and  the 
second  was  first  enacted  by  the  Act  of  July  14th,  1870,  (16 
JJ.  S,  Stat  at  Large^  266 ;)  and,  as  this  later  Act  was  designed 
to  extend  the  free  list,  it  did  not,  in  his  opinion,  afford  a  suffi- 
cient indication  of  a  purpose  to  restrict  the  provision  of  the 
former  Act,  to  have  that  effect.  It  seems  to  have  been  over- 
looked, that,  in  the  tariff  Act  of  March  2d,  1861,  (12  U,  S. 
Sf'Ot.  at  Large^  178,)  there  was  a  provision  that  is  material  in 
this  aspect  of  the  question.  Among  the  articles  declared  ex- 
empt by  that  Act  are,  in  one  clause,  {p.  194,)  "  cabinets  of 
^coins,  medals,  and  all  other  collections  of  antiquities ; "  and, 
in  another  clause,  (^.  193,)  "all  collections  of  antiquities,  pro- 
vided the  same  be  specially  imported,  in  good  faith,  for  the 
use  of  any  society  *  *  *  for  the  encouragement  of  the 
fine  arts."  When  the  Act  of  1870  was  passed,  therefore,  "  all 
collections  of  antiquity "  were  not  unconditionally  upon  the 
free  list.  That  Act  limited  the  proviso  of  the  Act  of  1861,  so 
that  the  collections*  of  antiquities  which  had  theretofore  been 
exempt  only  when  specially  imported  by  societies,  were 
thenceforth  exempt  when  imported  by  any  person,  "  not  for 
sale."  Thus,  the  Act  of  1870  enlarged  the  free  list  instead  of 
restricting  it.  The  District  Judge  treated  the  question  as 
though  Congress,  in  one  Act,  had  exempted  all  collections  of 
antiquities  from  duty,  and,  in  a  subsequent  Act,  which  was 
designed  to  extend  the  free  list,  had  exempted  all  such  collec- 
tions when  specially  imported  and  not  for  sale.  If  this  were 
a  correct  view,  it  would  seem  difficult  to  maintain  that  the 
later  Act  was  not  a  repeal  of  the  former.  A  later  statute,  so 
repugnant  to  a  former  one  that  the  two  cannot  stand  together, 
repeals  it  by  implication.  The  two  here  could  not  possibly  be 
reconciled,  because,  if  the  former  stood,  the  latter  could  have 
no  operation  whatever.  If  every  collection  of  antiquities  was 
already  exempt,  the  limitation  prescribed  by  the  later  Act  had 
nothing  to  which  it  could  attach.  Some  effect  must  have 
been  intended,  and  must  be  given  to  the  language  employed. 
Vol.  XXI.— 88 
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It  will  not  do  to  say  it  was  meaningless,  or  that  it  was  em- 
ployed inadvertently,  simply  because  it  conflicts  with  an  entire 
law,  or  because  it  may  withdraw  a  particular  case  from  the 
general  operation  of  the  Act.  But,  as  has  been  seen,  the  par- 
ticular provision  of  the  later  Act  was  not  inconsistent  with  the 
general  scope  and  design  of  the  legislation. 

The  Eevised  Statutes  must  be  considered  as  the  legislative 
declaration  of  the  statute  law,  on  the  subjects  which  they 
embrace,  on  the  first  day  of  December,  1873;  and  it  is  only 
when  the  language  employed  in  the  revision  is  doubtful,  that 
resort  can  be  had  to  the  pre-existing  laws,  to  ascertain  its 
meaning.  ( United  States  v.  Bowen,  100  U.  51,  508 ;  VieUrr 
V.  Arthur,  104  U.  S.,  498.)  It  cannot  be  had  to  see  if  Con- 
gress erred  in  the  revision.  {Arthur  v.  Dodger  101  U,  S., 
34,  36.) 

Applying  the  accepted  canons  of  interpretation,  which  re- 
quire every  part  of  an  Act  to  be  taken  into  view,  for  the  pur- 
pose of  discovering  the  legislative  intent,  and  which  restrict 
general  expressions  whenever  necessary  to  make  all  the  parts 
harmonize  and  give  an  intelligible  effect  to  each,  it  seems  quite 
clear,  that  the  section  in  question  does  not  exempt  all  collec- 
tions of  antiquities  from  the  payment  of  duty.  In  dealing 
with  the  whole  free  list,  the  section  exempts  many  articles 
from  duty  unconditionally,  and  others  conditionally.  If  the 
description  of  the  articles  specified  is  such  as  to  distinguish 
them  each  from  the  other,  there  is  no  difliculty  in  determining 
to  which  the  conditions  apply,  and  to  which  they  do  not.  If 
there  had  been,  in  the  section,  only  the  single  description  of 
antiquities,  under  the  classification  of  *^  cabinets  of  coins, 
medals,  and  all  other  collections  of  antiquities,"  it  might  be 
forcibly  urged,  that  only  such  collections  were  exempt  as  are 
assimilated  to  coins  and  medals  in  their  general  characteris- 
tics. Nearly  fifty  years  ago,  it  was  stated  by  Mr.  Justice 
Story,  {Adams  v.  Bancroft^  3  Sumner y  384,  386,)  that "  one  of 
the  best  settled  rules  of  interpretation  of  laws  of  this  sort  is^ 
that  the  articles,  grouped  together,  are  to  be  deemed  to  be 


NOVEMBER,   1888.  616 


Sizty-fiye  Terra  Cotta  Vases,  Ac. 


of  a  kindred  natare,  and  of  kindred  materials,  unless  there  is 
something  in  the  context  which  repels  that  inference.  NoBd- 
tur  a  sociia  is  a  well  founded  maxim,  applicable  to  revenue,  as 
well  as  to  penal,  laws."  The  rule  was  stated  in  different  lan- 
guage, in  BuUerfield  v.  Arthur,  (16  Blatchf.  C.  C.  R.,  216,) 
as  follows  :  ''  Where  a  general  descriptive  term  is  employed, 
in  a  statute,  in  connection  with  words  of  particular  descrip- 
tion, the  meaning  of  the  general  term  is  to  be  ascertained  by 
a  reference  to  the  words  of  particular  description."  This  rule 
of  construction  has  been  judicially  declared  so  frequently  and 
so  consistently,  that  it  is  as  much  incorporated  into  a  revenue 
law  as  though  it  were  expressly  embodied  in  it.  But  when, 
following  this  particular  description,  the  same  section  subse- 
quently describes  collections  of  antiquities  comprehensively, 
and  declares  that  they  are  to  be  exempt  conditionally,  the  dis- 
tinction, in  the  contemplation  of  Congress,  between  collections 
generally  and  colleetions  of  a  particular  class,  seems  clearly 
defined.  It  is  only  upon  this  assumption  that  any  meaning 
can  be  given  to  the  later  clause,  and  that  effect  can  be  given 
to  all  parts  of  the  section.  No  collections  of  antiquity  cculd 
be  exempt  when  "  specially  imported,  and  not  for  sale,"  if  all 
collections,  under  all  circumstances,  were  already  exempt.  Up- 
on any  other  construction,  it  would  appear,  that  Congress,  after 
exempting  all  antiquities,  had  proceeded,  in  the  same  section 
of  a  law,  to  revoke  what  it  had  already  declared,  by  exempt- 
ing them  only  upon  specified  conditions.  The  limitation  or 
exception  is  in  the  nature  of  a  proviso,  concerning  which  it  is 
afltened,  that,  when  it  is  repugnant  to  the  main  body  of  the 
Act,  the  proviso  shall  stand,  and  be  held  a  repeal  of  the  pur- 
view, as  it  speaks  the  last  intention  of  the  makers.  {Sedgwick^ 8 
Statutory  LaWy  2d  ed,,  49.) 

As  the  articles  in  suit  were  not  exempt  from  duty,  it  is  un 
necessary  to  consider  whether,  if  they  had  been  exempt,  an 
intent  to  defraud  the  United  States  could  not  be  predicated 
upon  a  false  statement  made  by  the  importer  with  intent  to 
mislead  the  customs  officers,  and  which  might  lead  them  to 
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forego  any  examination  of  the  property,  or  to  assert  the  right 
to  a  duty  in  a  doubtful  case. 
The  judgment  is  reversed. 

Elihu  Root^  {District  Attorney^)  and  John  Proctor  Clarkcy 
{Assistant  District- Attorney^  for  the  plaintiffs  in  error. 

Coudert^  Brothers^  and  Paul  Fuller^  for  the  defendants  in 
error. 


The  Untfed  States 

vs. 

JoHN^  Gunning  and  othjees.     In  Equttt. 

The  United  States  may  file  a  bill  in  equity,  in  a  Circuit  Court,  to  repeal  letters 
patent  granted  for  an  inyention,  on  the  groan d  of  wilful  false  statements 
made  by  the  applicant,  in  his  application,  although  there  is  no  statute 
permitting  such  a  suit  to  be  brought. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  Noyember  16th,  1888.) 

Wallace,  J.  This  bill  is  filed  to  vacate  letters  patent  No. 
265,061,  for  an  invention,  granted  to  the  defendants,  Septem- 
ber 26th,  1882,  upon  the  ground  of  fraud  and  false  suggestion, 
the  allegations  being,  that  the  applicant  induced  the  grant  by 
his  statements,  in  his  application,  that  he  believed  himself  to 
be  the  inventor  of  the  patented  subject,  and  did  not  know  or 
believe  it  had  been  in  public  use  or  on  sale  in  the  United 
States  for  more  than  two  years  prior  to  his  application,  where- 
as both  of  these  statements  were  false,  to  his  knowledge. 

The  defendants  have -demurred,  and,  in  support  of  the  de- 
murrer, urge,  that  the  United  States  cannot  maintain  a  suit  in 
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equity  to  vacate  letters  patent  for  an  invention,  although  the 
grant  was  obtained  by  fraud.  It  is  insisted  in  their  behalf ^ 
that  there  is  no  statutory  provision  which  permits  such  a  suit, 
and  that,  in  the  absence  of  statutory  authority,  no  such  suit  can 
be  maintained. 

Notwithstanding  the  expression  of  opinion  by  Judge  Shep- 
ley,  in  Attorney  Oeneral  v.  JRumford  Chemical  Works,  (2 
Banni/ng  c6  Arden,  298,)  in  favor  of  the  defendants'  position, 
it  is  believed  there  is  no  sound  reason  why  a  bill  will  not  lie  in 
such  a  case,  as  well  as  where  the  subject  of  the  grant  is  land  or  is 
a  franchise  or  right  of  a  diflEerent  kind.  The  learned  Judge  laid 
much  stress  upon  the  consideration  that,  in  issuing  letters 
patent  for  inventions,  nothing  is  granted  which  belonged  be- 
fore to  the  United  States,  and  that  the  rights  and  remedies  of 
the  parties  to  such  grants  are  dependent  solely  on  the  statute 
enactments,  and  do  not  grow  out  of  any  previous  ownership 
of  the  subject  of  the  grant ;  and  it  was  his  view,  that,  in  such 
a  case,  express  authority  for  proceedings  to  annul  the  grant 
must  be  conferred,  in  order  to  sanction  them.  The  same  rea- 
soning would  preclude  a  State  from  proceedings  to  annul  the 
charter  of  a  corporation  created  by  its  Legislature,  if  obtained 
through  fraud.  Yet,  it  is  a  familiar  principle,  that  grants  of 
corporate  franchises,  obtained  through  fraud  practiced  upon 
the  Legislature,  are  void  when  the  State  elects  to  set  them 
aside  by  a  judicial  rescission.  {Morawetz^  Corp.,  §  148.)  He 
also  refers  to  the  provisions  of  the  Patent  Acts  of  1790  and  1793, 
which  authorized  proceedings  for  the  repeal  of  patents  obtained 
surreptitiously  or  by  false  suggestion,  as  indicating  that  Con- 
gress deemed  it  necessary  that  authority  for  proceedings  to  re- 
peal letters  patent  obtained  through  fraud  should  be  conferred 
by  statute.  These  provisions,  however,  permitted  such  proceed- 
ings to  be  taken  by  any  person  who  chose  to  complain — ^a  right 
which  did  not  and  does  not  exist  unless  expressly  conferred. 
A  bill  in  equity  lies  to  set  aside  letters  patent  obtained  by 
fraud,  but  only  between  the  sovereignty  making  the  grant 
and  the  grantee.  {Field  v.  Seahury,  19  How,,  323.)  No  in- 
ference can  be  justly  drawn,  therefore,  from  these  provisions. 
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that  Congress  deemed  it  requisite  to  confer  express  authority 
upon  the  United  States  to  maintain  such  a  suit,  nor,  from  the 
absence  of  such  provisions  in  the  existing  laws,  that  Congress 
intended  to  withhold  such  authority. 

In  Mowry  v.  Whitney^  (14  TFaK.,  434,)  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  Court,  assumed,  without  ques- 
tion, that  there  is  no  distinction  between  letters  patent  for  an 
invention  and  for  land,  as  regards  the  rights  and  remedies  for 
vacating  them  when  obtained  by  fraud,  and  that  a  bill  in 
equity  is  an  appropriate  remedy  in  behalf  of  the  United  States, 
when  a  patent  for  an  invention  has  been  obtained  by  fraud. 
Although  the  precise  point  decided  was,  that  the  owner  of  a 
conflicting  patent  could  not  maintain  a  suit  in  his  own  name, 
to  vacate  an  interfering  patent  obtained  fraudulently,  that 
conclusion  was  influenced  mainly  by  the^  consideration  that 
the  Government  was  the  appropriate  party  to  assert  the  reme- 
dy and  seek  relief. 

The  demurrer  is  overruled. 

Samuel  B.  Clarke  and  Louia  C,  Raegener^  for  the  plaint- 
iffs. 

Andrew  J.  Todd  and  ChaHea  W.  Seymour ^  for  the  de- 
fendants. 
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Thb  New  York  Grape  Sugar  Company 

vs. 

"The  Buffalo  Grape  Sugar  Company  and  others.    In 

Equity. 

Thb  Same 

V8. 

Thb  American  Grape  Sugar  Company  and  others.    In 
%  Equity. 

The  proceBfl  of  malring  starch,  embodied  in  letters  patent  No.  66,664,  granted  to 
Joshna  J.  Gilbert,  June  1  Itb,  1867,  for  an  improved  method  of,  and  machinery 
for,  mana&ctnring  starch,  described. 

The  first  claim,  for  the  separator,  is  invalid,  becanse  the  inyentor  had  permitted 
the  apparatus  to  be  in  public  use  for  more  than  two  years  before  he  applied 
for  a  patent. 

The  third  claim,  namely,  "  In  combination  with  the  separator,  the  vats,  arranged 
BQbfitantially  as  described,  and  the  method,  herein  described,  of  manufacturing 
starch,"  claims  the  combination  of  machinery,  and  also  the  process,  and  not  a 
combination  of  machinery  and  process. 

The  part  of  the  third  claim  which  is  for  a  process  is  valid,  and  so  is  the  combi- 
nation of  the  separator  and  vats. 

Re-issued  letters  patent  No.  9,782,  granted  to  Thomas  A.  Jebb  and  William 
T.  Jebb,  assignees  of  John  A.  Owens,  May  81st,  1881,  the  original  patent 
having  been  granted  to  said  Owens,  January  14th,  1868,  are  for  a  combination 
of  agitator  and  flat  vibrating  sieve,  and  do  not  cover  any  patentable  in ven- 
tion,  in  view  of  what  existed  before. 

Letters  patent  No.  81,888,  granted  to  Colgate  Gilbert,  September  8th,  1868,  are 
valid. 

Letters  patent  No.  78,820,  granted  to  John  A.  Owens,  May  26th,  1868,  do  not 
cover  any  patentable  invention. 

Letters  patent  No.  187,911,  granted  to  Colgate  Gilbert,  April  15th,  1878,  are 
valid.. 

Each  one  of  two  defendant  corporations  had  used,  for  a  series  of  years,  each 
one  of  the  inventions  describe  J  in  said  patents.  They  set  up,  as  a  defence, 
that  some  of  the  patents  were  abandoned,  after  issue,  to  the  public,  by  their 
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owner,  because  he  knowingly  permitted  them  to  be  naed  by  aaid  corporations 

and  the  public.    The  defence  was  overruled. 
One  of  the  defendanta  set  up  an  equity  in  its  favor,  growing  out  of  the  conduct 

of  the  persons  who  assigned  the  patents  to  the  plaintiff;  but  it  was  oyer- 

ruled. 
Mere  delay  Id  seeking  relief,  when  there  is  no  estoppel,  will  not,  in  general^ 

preyent  an  iojunction,  though  it  may  preclude  a  right  to  an  account  for  past 

profits. 
An  assignment  of  a  patent  does  not  carry  an  assignment  of  claims  for  past  in> 

firingements. 

(Before  Shifman,  J.,  Northern  District  of  New  York,  November  2(Hh,  1888.) 


SmpiiAN,  J.  These  are  two  bills  in  equity,  brought  by  the 
same  plaintiff  against  different  corporations  and  their  respective 
officers,  each  bill  alleging  the  infringement  of  the  same  five 
patents  by  the  respective  defendants.  ^ 

The  first  and  fundamental  patent,  No.  65,664,  was  issued 
to  Joshua  J.  Gilbert,  June  11th,  1867,  for  an  improved  meth- 
od of,  and  machinery  for,  manufacturing  starch.  The  second 
patent  is  re-issued  patent  !No.  9,732,  issued  to  Thomas  A. 
Jebb  and  William  T.  Jebb,  assignees  of  John  A.  Owens,  May 
81st,  1881,  the  original  having  been  issued  to  Owens  January 
14th,  1868.  The  third  patent  is  to  Colgate  Gilbert,  No. 
81,888,  and  dated  September  8th,  1868.  The  fourth  patent 
is  to  John  A.  Owens,  No.  78,320,  dated  May  26th,  1868. 
The  fifth  is  to  Colgate  GUbert,  No.  137,911,  dated  April  15th,. 
1873.  The  last  four  patents  are  for  minor  improvements  in 
machinery  for  the  manufacture  of  starch. 

The  important  matter  in  the  manufacture  of  starch  from 
com,  rice,  or  other  grain,  is  the  thorough  separation  of  the 
starch  from  the  gluten.  Formerly,  this  was  accomplished  by 
the  process  of  fermentation.  Latterly,  it  has  been  effected  by 
the  application  of  alkaline  solutions  to  the  grain,  either  before 
or  after  it  was  ground,  or  both  before  and  after,  and  by  subse- 
quent elutriations  or  purifications  by  repeating  washing  and 
decanting.  As  a  general  rule,  the  starch  was  permitted  to 
settle  in  the  vats  where  the  washing  process  was  carried  on. 
Sometimes  the  liquid  mass  was  run  from  the  sieve,  directly 
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after  being  ground,  over  a  slightly  inclined  table,  npon  which 
the  starch  was  deposited  while  the  gluten  flowed  away,  and 
was  then  washed,  and  was  again  caused  to  pass  over  a  table,. 
as  described  in  the  Polaillon  and  Millard  English  patent.  In 
this  process,  neither  fermentation  nor  acids  were  used.  The 
English  patent  of  John  Poison  described  three  processes: 
first,  the  starchy  fluid,  after  the  grain  had  been  ground  and 
been  passed  through  a  sieve,  was  made  to  flow  over  a  plane 
surface,  upon  which  slips  of  wood  or  weirs  had  been  placed,  sa 
as  to  equalize  the  flow,  and  was  then  washed ;  secondly,  the 
starchy  matter,  after  having  been  treated  by  the  alkaline  pro- 
cess, with  the  various  washings  which  have  been  mentioned, 
was  made  to  flow  over  the  depositing  plane,  leaving  pure 
starch  deposited  over  the  entire  surface  of  the  plane ;  thirdly,. 
^^  the  starchy  matfcBr  may  be  submitted  to  this  second  process 
in  the  state  in  which  it  is  left  by  the  hereinbefore  first  men- 
tioned depositing  process,  that  is  to  say,  the  starchy  matter,  as 
left  deposited  upon  the  depositing  plane,  may  be  treated  by 
the  usual  alkali  process,  and  then  again  passed  over  the  depos- 
iting plane,  for  the  production  of  starch  in  a  state  of  superior 
purity."  No  process  before  that  of  Gilbert  produced  good 
laundry  starch  in  less  than  from  eight  to  ten  days. 

In  1860,  Joshua  J.  Gilbert  commenced  the  manufacture 
of  starch  at  Little  Falls,  New  York.  He  perfected  the  pat- 
ented process  in  1866,  and  applied  for  a  patent  on  March  IJ  th, 
1867.  Colgate  Gilbert,  his  brother,  also  commenced  the  same 
business  at  Black  Rock,  New  York,  in  the  fall  of  1864.  He 
was  a  follower  and  licensee  of  Joshua  J.,  and  began  to  use  the 
patented  process  after  it  had  been  perfected  by  the  latter. 
All  attempts,  either  to  show  a  use  of  the  perfected  process  by 
Joshua  J.  or  by  Colgate  Gilbert,  more  than  two  years  before 
the  date  of  the  application,  or  that  Colgate  Gilbert  was  the 
first  inventor,  failed. 

The  patented  process  is  as  follows  :  The  ground  grain,  to 
which  no  alkali  has  been  applied,  is  discharged  into  a  vibrat- 
ing separator  or  sieve,  into  which  water  flows.  The  finer  por- 
tions of  the  grain  are  washed  through  the  meshes  of  the  sieve, 
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and  are  conveyed  by  meanB  of  a  spout  into  a  yat,  called  in  the 
patent  E.  "  This  vat  is  large  enough  to  contain  the  product 
of  one  day's  work,  which  product  is  allowed  to  settle  over 
night.  The  next  morning  the  water  is  drawn  oflE  by  removing 
^  plug  in  the  sides  of  the  vat.  The  plug  is  then  replaced,  and 
a  solution  of  caustic  alkali  is  introduced,  the  proportion  being 
fiixty  pounds  of  alkali  to  the  stock  from  sixty  bushels  of  grain, 
to  one  thousand  gallons  of  water.  The  agitator  in  the  vat  is 
now  started  and  kept  in  motion  about  six  hours.  In  the  mean- 
time, the  vat  F  is  receiving  the  products  of  the  separator  to 
be  operated  upon  the  following  day.  The  contents  of  the  vat 
E  are  now  pumped  up  into  the  highest  part  of  the  depositor 
H.  The  depositor  is  composed  of  a  series  of  inclined  parallel 
spouts  or  troughs,  which  descend  longitudinally,  and  which  are 
•connected  with  each  other  in  such  a  manner  that  liquid  poured 
into  the  upper  spout  is  discharged  into  the  lower  one.  The 
gluten  of  the  grain,  being  dissolved  by  the  alkali  in  the  vat, 
flows  ojff,  while  the  starch  is  deposited  nearly  pure.  The 
Btarch  is  now  taken  from  the  depositor  and  thrown  on  to  the 
wooden  grate  h,  in  the  small  vat  G,  where,  in  combination 
with  a  stream  of  water  which  is  let  on,  it  is  washed  through 
the  grate,  to  be  acted  upon  by  the  agitator  in  the  vat.  After 
being  agitated  a  suitable  length  of  time,  it  is  allowed  to  rest 
for  a  while,  when  a  valve  is  opened,  and  it  is  allowed  to  flow 
into  the  settling  vats  below,  where  it  is  drained  as  usual." 

By  this  process,  nearly  pure  starch  is  deposited  in  the 
trough,  in  a  smooth,  white,  hard  mass.  It  must  further  be 
purifled  by  additional  washing  in  the  vat  G,  and  thereafter 
be  permitted  to  settle,  as  must  be  done  in  all  the  processes, 
but  this  washing  is  distinct  from  the  washings  which  are  es- 
pecially for  the  purpose  of  separating  the  starch  from  the 
gluten.  This  separating  process  is  substantially  effected  by 
Gilbert  by  means  of  the  agitating  vat  and  the  inclined  table. 
In  the  prior  processes,  it  was  ordinarily  effected  by  the  wash- 
ing and  siphoning  from  vat  to  vat.  The  Gilbert  process  ac- 
complishes in  twenty-four  hours  or  less,  that  which  by  any 
previous  process  had  taken  from  eight  to  ten  days. 


NOYEMBER,   1888. 


The  New  York  Grap^  Sugar  Company  v.  The  Buffalo  Grape  Sugar  Gompany. 

His  process  consists  in  the  manner  of  treatment  of  the 
ground  grain,  and  in  the  order  and  sequence  in  which  the 
various  steps  are  taken,  and  more  particularly  consists  in  the 
treatment  of  the  liquid  mass  of  starch  and  gluten,  from  which 
the  water  had  been  drawn  off,  with  caustic  alkali,  and  the  agi- 
tation of  the  mass  for  about  six  hours,  and  the  immediate 
transfer  to  the  depositor  without  washing,  and  the  deposit  of 
the  nearly  pure  starch  upon  the  depositing  plane.  In  the  first 
Poison  process,  the  depositing  plane  did  not  accomplish  the 
separation  of  starch  and  gluten,  so  that  the  deposited  starch 
was  nearly  pure  for  laundry  purposes,  and  in  no  prior  process 
did  the  depositing  plane  substantially  accomplish  the  separa- 
tion immediately  after  the  agitation  of  the  combined  starch 
and  gluten  in  an  agitating  vat,  without  the  previous  repeated 
washings,  which  are  a  part  of  what  is  called,  in  the  Poison 
patent,  the  alkali  process.  Where  Poison  speaks  of  the  well 
known  alkali  process,  he  means  the  alkaline  treatment  with 
the  various  washings  which  are  given  to  that  process,  and 
which  occupy  a  long  time.  This  process  is  described  in  the 
English  patent  of  Orlando  Jones. 

The  Messrs.  Duryea  agitated  and  then  transferred  the  liq- 
uid in  troughs  to  vats,  where  the  separation  was  effected  by 
repeated  washings.  There  was  some  deposit  of  starch  upon 
the  bottom  of  the  troughs,  as  the  liquid  flowed  into  the  vats, 
but  this  deposit  was  merely  incidental  to  the  transfer.  The 
separation  was  effected,  and  was  intentionally  effected,  by  a 
protracted  and  careful  treatment  with  water,  and  it  was  not 
until  1877  that  the  Duryeas  introduced  into  their  works  the 
Gilbert  process,  the  novelty  and  the  merit  of  which  consisted 
in  the  fact  that  it  avoided  lengthy  and  repeated  washings  and 
siphonings,  and  yet  obtained  laundry  starch  with  a  much  less 
expenditure  of  time  and  money  than  had  ever  been  known. 

The  claims  of  the  patent  are  as  follows :  "  The  separator 
D,  constructed  and  arranged  substantially  as  herein  shown  and 
described,  for  the  purposes  set  forth.  I  claim  the  depositor 
H,  constructed  substantially  as  herein  described,  for  the  pur- 
poses set  forth.    In  combination  with  the  separator,  I  claim 
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the  vats,  arranged  substantiallj  as  described,  and  the  method, 
herein  described,  of  manufacturing  starch/' 

I  understand  that  the  third  claim  is  a  double  daim,  for  the 
combination  of  machinery,  and  also  for  the  process.  It  can 
hardly  be  supposed  that  the  patentee  meant  to  claim  a  com- 
bination of  machinery  and  process.  It  follows,  from  what 
has  been  said,  that  the  part  of  the  third  claim  which  is  for  a 
process  is  valid. 

The  first  claim  rests  upon  a  different  state  of  facts.  I  am 
inclined  to  the  opinion  that  the  patentee  was  the  first  invent- 
or of  his  separator,  but,  whereas  the  process  was  not  com- 
pleted until  the  agitators  were  put  into  the  vats,  which  was  in 
the  fall  of  1865,  and  until  the  use  of  caustic  alkali,  the  separa- 
tor had  apparently  been  used  for  years  prior  to  1865,  and 
thousands  of  bushels  of  starch  had  been  made  by  its  help. 
Its  employment  was  no  experiment  by  the  inventor,  but  it 
was  a  completed  and  perfected  piece  of  machinery,  and  had 
been  permitted  to  be  in  public  use  for  more  than  two  years 
before  the  date  of  his  application  for  a  patent. 

The  novelty  of  the  second  claim,  for  the  depositing  table, 
is  not  pressed  by  the  plaintiiBf. 

The  first  part  of  the  third  claim  is  for  the  combination  of 
the  patented  separator  and  the  agitating  vats  £  and  F,  which 
were  put  into  Gilbert's  mill  in  1865.  Separators  and  vats 
having  agitators  were  old,  and  had  been  used  by  the  Messrs. 
Duryea.  In  their  mill,  the  ground  and  liquid  mass  went  from 
the  sieve,  first,  into  settling  tubs,  and,  next,  into  the  agitating 
tubs  in  which  the  chemicals  were  placed ;  but,  the  combination 
of  the  Gilbert  separator  and  agitating  vats  was  first  made  in 
1865.  This  combination  was  important  and  valuable  in  pro- 
ducing the  new  and  useful  result  which  was  obtained  by  the 
process  and  by  all  the  machinery,  and  the  mechanism  by 
which  these  two  important  successive  steps  of  screening  and 
agitating  with  the  alkali  were  taken  had  not  before  been 
combined. 

The  four  minor  patents  are  next  to  be  considered. 

The  first  in  order  of  time  is  re -issue  No.  9,732,  for  a  com- 
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bination  of  agitator  and  flat  vibrating  sieve,  so  tbat  the  liquid, 
having  been  agitated,  may  be  delivered  to  the  sieve  in  a  thin 
and  uniform  stream,  and,  consequently,  one  portion  of  the 
screen  may  not  be  more  clogged  with  material  than  another, 
and  a  better  result  in  the  screening  may  be  obtained  thereby. 
The  original  patent  to  Owens,  of  January  14th,  1868,  was  not 
limited  to  a  flat  vibrating  sieve,  although  such  a  sieve  was  the 
one  described  in  the  specification.  An  agitator,  in  combina- 
tion with  a  revolving  screen,  had  been  invented  by  Wright 
Duryea,  and  is  shown  in  his  patent  of  February  1st,  1859. 
The  combination  of  an  agitator  with  a  flat  stationary  sieve 
was  also  old  at  the  date  of  the  original  patent. 

An  attempt  is  made  to  show  that  the  patentability  of  the 
Owens  improvement  consisted  in  the  fact  that  an  agitator 
with  a  flat  vibrating  sieve  produced  a  delivery  of  better 
material  to  the  vat  than  when  used  in  combination  with  a  re- 
volving bolt,  and  was  peculiarly  important  when  a  vibrating 
sieve  was  used ;  but,  after  agitators  with  revolving  sieves,  and 
agitators  with  flat  stationary  sieves,  were  known,  I  cannot  see 
that  there  was  anything  patentable  in  an  agitator  with  a  flat 
vibrating  sieve.  Hie  invention  was  fully  shown  in  the  Duryea 
patent,  and  was  in  use  in  the  Duryea  factory  on  Long  Island, 
and  the  introduction  of  the  agitator  between  the  stones  and 
the  vibrating  sieVe  required  no  inventive  faculty. 

The  patent  to  Colgate  Gilbert,  No.  81,888,  dated  Septem- 
ber 8th,  1868,  is  for  an  improvement  upon  J.  J.  Gilbert^s 
starch  separator  or  sieve,  and  consists  mainly  in  the  method  of 
supporting  the  bolting  frame,  and  also  in  the  method  of  sup- 
porting the  bolting  cloth  to  keep  it  from  "  bagging."  The 
novelty  and  patentability  of  this  patent  have  not  been  suc- 
cessfully attacked. 

Patent  No.  78,320,  to  John  A.  Owens,  dated  May  26th, 
1868,  was  for  forming  the  bottoms  of  the  trays  or  depositors 
of  galvanized  iron  instead  of  wood.  The  evil  to  be  corrected 
was  that,  in  shovelling  the  starch  from  the  wet  wooden  bottoms, 
the  shovel  roughened  the  wood,  and  the  ragged  fibres  created 
currents  and  deposits  of  the  refuse  with  the  starch.    The  sub- 
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stitntion  of  iron  for  wooden  bottoms,  to  remedy  the  defects 
complained  of,  does  not  constitute  patentable  invention. 

Patent  No.  137,911,  to  Colgate  Gilbert,  dated  April  16th, 
1873,  was  for  a  series  of  adjustable  supports  to  the  bottom  of 
the  trays,  to  prevent  sagging.  A  cast-iron  metal  support  is 
placed  under  the  adjoining  ends  of  two  joists  under  the  table. 
The  lower  end  of  the  support  is  a  square  receptacle,  in  which 
is  a  screw  having  an  adjusting  nut.  The  other  end  of  the 
screw  rests  in  a  hole  in  a  supporting  timber,  the  nut  working 
upon  the  top  of  the  timber.  To  raise  or  lower  the  table,  the 
nut  is  turned  the  required  distance.  The  novelty  of  this 
patent  was  not  seriously  attacked.  It  is  a  narrow  invention^ 
but  I  think  it  was  patentable. 

Each  of  the  defendant  corporations  has  used,  for  a  series 
of  years  prior  to  the  date  of  the  bill,  each  one  of  the  in- 
ventions which  are  described  in  the  five  patents. 

Joshua  J.  Oilbert  was  a  thriving  manufacturer  in  Little 
Falls,  and  used  about  one  hundred  bushels  of  corn  per  day  in 
his  starch  mill,  from  1867  to  his  death,  in  March,  1881.  His 
brother,  Colgate  Gilbert,  from  1868  to  his  death  in  1875,  lived 
in  Bufiklo,  and  was  largely  engaged  in  the  manufacture  of 
starch  by  his  brother's  patented  process,  and  was  his  sole 
licensee. 

The  firm  of  Fox  &  Williams,  after  the  date  of  the  process 
patent,  was  engaged  in  Buffalo,  in  making  starch  from  com, 
in  order  to  convert  it  into  glucose  or  sugar  by  the  Gilbert 
process,  up  to  and  including  the  depositing  on  the  tables,  and 
used  the  machinery  described  in  J.  J.  Gilbert's  patent  of  June 
11th,  1867.  On  or  about  April  i5th,  1868,  J.  J.  Gilbert 
brought  an  action  at  law,  in  this  Court,  against  Fox  &  Wil- 
liams, for  the  infringement  of  said  patent.  This  action  was 
defended  by  said  firm,  was  pleaded  to,  was  noticed  for  trial 
by  the  defendants,  and  was  discontinued  on  October  15th, 
1869,  upon  the  payment  to  the  defendants  of  their  taxable 
costs.  Fox  &  Williams  continued  to  carry  on  the  manufac- 
ture of  stj^tsh  in  the  manner  aforesaid,  and  to  use  said  ma- 
chinery without  objection  from  J.  J.  Gilbert,  until  they  sold 
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ont  to  the  Buffalo  Grape  Sugar  Company,  as  hereinafter  men- 
tioned. 

On  or  about  April  15th,  1868,  a  similar  suit  was  brought 
by  J.  J.  Gilbert  against  Fermenich  &  Williams,  of  Buffalo, 
who  were  making  starch  by  said  process  up  to  and  including 
the  depositing  on  the  tables,  which  suit  was  discontinued  by 
the  plaintiff  on  May  10th,  1870.  The  defendants  continued 
said  manufacture  without  objection  from  J.  J.  Gilbert  up  to 
the  time  of  his  death.  No  other  action  was  ever  brought  by 
said  Gilbert  against  any  infringing  party,  although  there  were 
various  other  infringers  between  1868  and  his  death. 

About  January  10th,  1874,  Fox  &  Williams,  and  the  de- 
fendant William  Hamlin,  organized  the  Buffalo  Grape  Sugar 
Company,  to  which  company  Fox  &  Williams'  starch  factory, 
with  its  appliances,  was  transferred,  and  said  manufacture  was 
continued  by  said  company  during  J.  J.  Gilbert's  life,  without 
objection.  In  1878-9,  and  thereafter,  it  manufactured  starch 
by  the  entire  Gilbert  process,  for  the  purpose  of  making  glu- 
cose, and  also  made  and  sold  laundry  starch  by  said  entire 
process.  In  1874,  it  began  to  use  the  galvanized  iron  table. 
In  1876  or  1877,  it  began  to  use  the  invention  described  in 
No.  187,911.  In  the  fall  of  1868,  Fox  &  Williams  began  to 
use  the  improved  sieve  patented  by  Colgate  Gilbert,  Septem- 
ber 8th,  1868. 

About  1878,  the  defendants  Cicero  J.  Hamlin  and  Wil- 
liam Hamlin  became  owners  of  the  entire  stock  of  the  Buffalo 
Grape  Sugar  Company.  From  time  to  time,  said  company 
expended  large  sums  of  money  in  the  improvement  and  devel- 
opment of  the  business  so  conducted  by  said  Buffalo  Grape 
Sugar  Company,  and  in  adding  to  and  improving  the  fixtures 
and  machinery  employed  by  the  said  company,  without  any  in- 
terference or  objection  by  or  from  said  Joshua  J.  Gilbert,  or  any 
notice  from  him  that  they  were  infringing  any  letters  patent 
held  by  him.  It  was  proved  that  some  time  in  the  year  1877 
the  American  Grape  Sugar  Company  was  formed ;  that 
Thomas  A.  Jebb  and  William  T.  Jebb  were  stockholders  to 
a  large  amount  therein;   that  said  company,  under  the  per- 
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fional  management  and  direction  of  said  Jebbs,  erected,  at 
Buffalo,  works  for  the  said  company,  for  the  manufacture 
of  glucose  and  grape  sugar,  and  put  the  same  in  operation ; 
that  said  Thomas  A.  Jebb  was  vice-president  and  a  director 
of  said  company,  and  said  William  T.  Jebb  the  treasurer  and 
a  director  of  said  company ;  that,  in  said  Grape  Sugar  Works, 
at  the  time  of  the  purchase  of  the  stock  of  the  said  Jebbs 
therein,  as  hereinafter  set  forth,  said  Jebbs  were  actively 
engaged  as  officers  and  managers  of  said  American  Grape 
Sugar  Company,  in  the  manufacture  of  starch  substantially 
by  the  process  used  by  said  company  at  the  time  of  the  com- 
mencement of  this  action  against  it ;  that  said  manufacture 
was  so  carried  on  by  said  American  Grape  Sugar  Company 
without  objection  by  or  from  said  Joshua  J.  Gilbert ;  that 
thereafter  the  defendants  Cicero  J.  Hamlin  and  William 
Hamlin  became  the  owners  of  the  majority  of  the  stock  of 
said  American  Grape  Sugar  Company,  and  thereafter,  in  or 
about  the  month  of  May,  1879,  they  bought  two-fifths  of  the 
stock  of  said  company,  of  the  par  value  of  two  hundred 
thousand  dollars,  from  the  said  Jebbs,  and  paid  therefor 
more  than  eighty  thousand  dollars;  that,  when  said  pur- 
chase was  made,  said  manufacture  of  starch  was  being  con- 
ducted substantially  as  aforesaid ;  that,  during  said  time,  the 
American  Grape  Sugar  Company  expended  large  sums  of 
money  in  enlarging  and  improving  its  manufactory  at  Buffalo, 
and  in  the  development  of  the  business  carried  on  by  it; 
that  the  several  assignments  to  Phillip  &  Morgan,  in  said 
complaint  mentioned,  were  in  fact  made  by  the  procurement 
and  for  the  benefit  of  the  said  Jebbs,  and  that,  while  they 
were  the  equitable  owners  of  the  rights  conveyed  thereby, 
the  American  Grape  Sugar  Company  was  engaged  in  the 
manufacture  aforesaid,  and  in  making  improvements  to  its 
works  for  such  manufacture,  to  the  knowledge  of  said  Jebbs, 
and  that  neither  of  them  in  any  way  forbade  the  said  manu- 
facture, or  in  any  way  notified  said  American  Grape  Sugar 
Company,  or  either  of  the  defendants  herein,  that  such  manu- 
facture, or  any  part  or  process  thereof,  would  be  an  infringe- 
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ment  of  any  or  either  of  the  patents  in  said  complaint  referred 
to,  or  in  violation  of  the  rights  of  themselves  or  any  other 
person ;  that  the  business  of  said  Fox  &  Williams  was  well 
known  in  Buflfalo ;  and  that  it  was  also  well  known  in  Buffalo, 
and  by  said  Colgate  Gilbert  and  Joshua  J.  Gilbert,  that  said 
Buffalo  Grape  Sugar  Company  succeeded  to  said  business,  and 
had  greatly  enlarged  their  manufactory  for  the  production  of 
glucose  and  grape  sugar.  J.  J.  Gilbert  owned  aU  the  patents 
«oon  after  they  were  issued,  except  No.  137,911,  and  the  orig- 
inal of  re-issue  9,732.  The  patents  were  bought  for  the 
Messrs.  Jebb  in  December,  1880,  and  in  January,  1881,  and 
were  assigned  to  the  plaintiff  on  October  13th,  1881,  together 
with  "  all  rights  of  recovery  for  past  infringements  thereof.'^ 
Similar  assignments  of  claims  for  damages  for  prior  infringe- 
ments were  given  to  the  Messrs.  Jebb  by  their  assignors. 
These  suits  were  brought  on  October  14th,  1881.  The  plaint- 
iff was  formed  in  August,  1881,  but  does  not  appear  to  have 
entered  into  the  manufacture  of  starch  or  sugar. 

Upon  the  facts  which  have  been  detailed,  the  defendants 
insist  that  the  patents  which  were  owned  by  J.  J.  Gilbert 
were  abandoned  to  the  public  between  1869  and  December 
2d,  1880,  from  the  fact  that  he  knowingly  permitted  them  to 
be  used  by  the  defendants  and  the  public.  I  perceive  no  sub- 
stantial evidence  of  the  abandonment  of  the  process  part  of 
the  1867  patent  or  of  the  subsequent  patents.  In  April, 
1868,  he  brought  suits,  upon  the  1867  patent,  against  those 
who  were  using  his  existing  machinery  and  the  process  to 
and  including  the  deposit  upon  the  tables.  These  suits  were 
discontinued.  Subsequently,  in  the  fall  of  1868  and  in  1874, 
his  other  patents  began  to  be  used.  There  is  no  evidence 
that  he  knew  of  the  use  by  the  defendants  of  the  entire 
process,  or  of  the  patents  granted  after  1867.  He  knew  that 
the  Buffalo  Company  was  largely  manufacturing  glucose  or 
sugar,  and  very  likely  he  knew  the  same  fact  in  regard  to 
the  American  Company,  and  I  think  that  he  did  not  concern 
himself  with  the  question  whether  either  of  these  companies 
was  using  his  process  and  machinery,  because  the  manufac- 
VoL.  XXI.— 84 
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tore  of  glaoose  did  Qot,  in  his  judgment,  interfere  with  his 
manufacture  of  starch.  He  deemed  that  he  was  not  being  in- 
jured by  the  glucose  business,  and  he  was,  therefore,  indiffer- 
ent whether  his  process  and  machinery  were  being  used  or 
not;  but,  in  the  absence  of  knowledge  by  the  patentee  of 
the  infringement,  there  was  no  abandonment  of  his  patents. 
His  position  was  that  of  a  patentee  whose  patents  are  being 
used  without  his  knowledge,  in  such  a  manner  that  the  busi- 
ness for  the  benefit  of  which  the  invention  was  made  is  not 
being  injured  or  interfered  with,  and  where  his  ignorance  in 
regard  to  the  use  arises  from  an  easy  indifference  to  an  in- 
fringement by  persons  who  he  supposes  are  not  in  his  line  of 
business. 

There  is,  perhaps,  more  evidence  of  an  abandonment  of 
the  first  part  of  the  third  claim  of  the  1867  patent,  but,  taken 
in  connection  with  the  fact  that  the  process  part  of  the  patent 
is  the  important  portion,  and  was,  undoubtedly,  so  regarded 
by  the  patentee,  and  was  not  abandoned,  there  is  not  enough 
evidence  to  justify  a  finding  of  abandonment. 

On  the  other  hand,  I  am  of  opinion  that  the  present  de- 
fendants did  not  know  that  they  were  infringing  valid  patents. 
The  Buflilo  Company  was  willing  to  obtain  surreptitiously 
the  advantage  'oi  Colgate  Gilbert's  knowledge  and  experi- 
ence, but  J.  J.  Gilbert's  conduct  in  the  management  of  lus 
suits  led  them  to  believe  that  the  patents  were  not  of  value 
or  importance.  Had  he  known  that  this  company  was  manu- 
facturing starch  for  the  market,  his  attitude  in  maintaining^ 
his  rights  as  a  patentee  might  have  been  more  positive  and 
aggressive. 

The  American  Grape  Sugar  Company  next  insists,  that  the 
plaintiff  took  the  title  to  these  patents  burdened  by  an  equity 
in  its  favor,  arising  out  of  the  conduct  of  the  Messrs.  Jebb  in 
purchasing  the  patents  soon  after  they  had  sold  out  their  in- 
terest in  tibat  corporation,  having  been  its  principal  managers, 
and  arising  also  out  of  their  silence  in  permitting  the  company 
to  make  improvements  while  they  were  the  owners  of  the 
patents ;  and  further  says,  that  no  injunction  would  be  granted 
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against  it  at  the  instance  of  the  Jebbs,  and,  therefore^  that 
none  can  be  granted  in  favor  of  the  plaintiff.  The  claim  is 
not  that  the  patents  were  abandoned  by  the  Messrs.  Jebb,  but 
that  there  is  an  equity  in  favor  of  the  American  Company, 
arising  out  of  their  conduct,  which  will  prevent  a  decree  for 
an  injunction,  at  the  suit  of  the  plaintiff. 

The  able  argument  of  the  defendants'  counsel  upon  this 
point  is  founded,  I  think,  upon  a  partial  view  of  the  facts. 
The  American  Grape  Sugar  Company  was  formed  in  1877, 
and  was  managed  by  the  Messrs.  Jebb.  Subsequently,  the 
defendants  Cicero  J.  Hamlin  and  William  Hamlin  became  the 
owners  of  a  majority  of  the  stock,  and,  in  May,  1879,  bought, 
in  addition,  two-fifths  of  the  stock  from  the  Messrs.  Jebb. 
It  was  not  until  December,  1880,  that  the  last  named  gentle- 
men bought  the  patents. 

It  does  not  appear  that  the  sellers  made  any  representa- 
tions to  the  purchasers  in  regard  to  the  value  of  the  stock,  as 
connected  with  or  disconnected  from  the  patents,  or  in  regard 
to  their  non-existence,  and  there  is  no  evidence  that  the 
Messrs.  Jebb  knew  of  their  existence,  prior  to  May,  1879.  The 
Messrs.  Hamlin,  who  were  already  owners  of  all  the  stock  of 
the  Buffalo  Company,  were  not  misled  into  buying  the  stock 
of  the  American  Company  by  the  Jebbs'  suppression  of  the 
truth  in  regard  to  these  patents,  and  the  patents  were  not, 
apparently,  bought  because  their  existence  and  importance  to 
the  prosperity  of  the  company  had  been  discovered  by  the 
Messrs.  Jebb  during  their  ownership  of  the  stock.  Under 
these  circumstances,  the  purchase  by  the  Jebbs  eighteen 
months  after  the  sale  of  the  stock  does  not  make  them  trustees 
for  the  American  Company,  or  prevent  a  new  purchaser  from 
having  the  ordinary  rights  of  an  owner  of  patents  which  are 
being  infringed. 

Again,  it  is  sai^  that  an  injunction  should  not  issue  be- 
cause, during  the  period  of  the  Jebbs'  ownership  of  the 
patents,  they  saw  in  silence  that  the  American  Company  was 
prosecuting  its  manufacture  and  was  making '  improvements 
npon  its  property.    I  am  not  disposed  to  deny  that  cases  may 
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arise  where  a  Court  of  equity  would  refuse  an  injunction 
against  an  innocent  infringer  by  reason  of  the  protracted 
course  of  conduct  of  a  previous  owner  of  the  patent,  who 
knew  of  the  infringement,  and  silently  and  knowingly  per- 
mitted th'e  expenditure  of  substantial  sums  of  money  by  the 
infringer.  This  case  is  not  one  of  that  class.  The  Jebbs 
owned  from  December,  1880,  to  October,  1881,  and  the  proof 
is,  that,  during  this  time,  the  American  Company  was  engaged 
in  the  manufacture,  '*and  in  making  improvements  to  its 
works  for  such  manufacture,  to  the  knowledge  of  the  Jebbs," 
who  were  silent.  Mere  delay  in  seeking  relief,  when  there  is 
no  estoppel,*  will  not,  in  general,  prevent  an  injunction,  though 
it  may  preclude  the  plaintifi  from  a  right  to  an  account  for 
past  profits.  (^McLean  v.  Fleming^  96  U.  S.,  245 ;  Merriam 
V.  Smithy  11  Fed.  Rep,^  588.)  Neither  do  the  facts^which  the 
defendant  has  proved  to  have  existed  during  the  Jebbs'  owner- 
ship create  such  an  estoppel  as  to  prevent  an  injunction,  al- 
though they  may  be  important  in  regard  to  an  accounting. 
It  is  not  enough  simply  to  prove  that  during  these  ten  months 
the  infringer  was  "making  improvements  to  its  works,"  with- 
out stating  the  character  of  the  improvements,  or  the  extent  of 
the  expenditure.  The  proof  is  consistent  with  a  very  moder- 
ate expenditure  of  money.  The  very  extensive  business  of 
the  two  defendant  corporations,  and  their  large  works,  had 
grown  up  before  the  purchase  of  the  patents  by  the  Jebbs, 
the  capital  which  was  embarked  in  the  business  was  invested 
before  1880,  and  the  silence  of  the  Jebbs  after  1880  did  not, 
in  my  opinion,  beguile  the  American  Company  into  a  con- 
tinuation of  its  business  or  into  renewed  or  a  large  expendi- 
ture. 

The  question  in  regard  to  the  right  of  the  plaintiff,  in  a 
Court  of  equity^  and  under  its  bills,  to  an  account  of  the 
profits,  or  an  assessment  of  the  damages,  ^hich  accrued  prior 
to  its  ownership  of  the  patents,  remains  to  be  considered. 
The  claims  for  profits  or  damages  arising  from  infringements 
prior  to  the  plaintiff's  purchase  are  choses  in  action,  and  the 
assignee  takes  the  title  subject  to  all  the  equities  existing 
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against  the  assignors.  Sach  claims  do  not  pass  by  a  mere 
assignment  of  the  patent.  In  these  bills  there  are  no  aver- 
ments that  the  plaintiff  is  the  owner  of  such  claims.  The 
title  to  the  patents  only,  through  the  varions  assignments, 
is  alleged,  but  the  allegation  of  an  assignment  of  a  patent 
is  not  an  allegation  of  an  assignment  of  claims  for  past 
infringement.  The  prayer  is  for  an  accounting  of  the  profits 
derived  from  a  violation  of  the  plaintiffs  rights,  and  that 
there  may  be  assessed  the  damages  which  the  plaintiff  has 
sustained  by  reason  of  the  infringement.  The  bills  neither 
show  title  in  the  plaintiff  to  the  rights  of  recovery  for  past 
infringement,  nor  pray  for  an  accounting  to  ascertain  the 
amount  which  was  due  upon  them ;  and  no  foundation  was 
laid  for  a  decree  in  regard  to  this  class  of  claims.  Bad  there 
been  the  necessary  averments,  I  should  have  considered  with 
care  the  question,  whether,  under  the  circumstances  of  these 
cases,  a  Court  of  equity  ought  to  decree  an  account  for  the 
profits,  or  an  assessment  of  the  damages,  which  accrued  prior 
to  the  plaintiff^s  purchase  of  the  patents,  except  in  respect  to 
patent  No.  137,911. 

Let  there  be  a  decree  for  an  injunction  against  the  respec- 
tive defendants,  against  the  infringement  of  the  third  claim 
of  patent  No.  65,664,  of  patent  No.  81,888,  and  of  patent 
No.  187,911,  and  for  an  accounting  in  respect  to  the  unlawful 
use  of  said  patents  since  October  13th,  1881,  the  terms  of  the 
decree  to  be  settled  upon  hearing,  if  desired. 

DicJcerson  cfe  Dickerson  and  Roscoe  ConkUng^  ior  the 
plaintiff. 

John  R.  Bennett^  George  Harding  and  Sherman  S.  Rogersy 
for  the  defendants. 
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DuEAJTr  DA  PONTB 

VS. 

The  Northern  Pacific  Railroad  Company  and  others. 
In  Equity. 

The  history,  organization  and  position  of  the  Northern  Pacific  Railroad  Com^ 
paoy,  explained. 

TJoder  the  Joint  Resolutions  of  Congress,  of  March  1st,  1869,  (15  V.  S.  Stat,  at 
Large,  846,)  and  May  81st,  1870,  (16  Id,,  878,)  and  the  mortgage  for 
180,000,000,  made  thereunder,  and  its  foreclosore,  and  the  re-organization  of 
the  company,  it  has  power  to  issue  not  only  a  first  mortgage,  hut,  with  the 
consent  of  three-fourths  of  the  preferred  stockholders,  a  second  mortgage, 
with  a  yiew  to  use  its  proceeds  to  complete  and  equip  the  road. 

A  stockholder  iu  a  corporation  may  maintain  an  action  against  it  and  its  direc- 
tors, to  restrain  a  contemplated  transaction  which  is  uUra  vtV«v,  although  all 
the  other  stockholders  are  in  fayor  of  the  transaction. 

Under  the  circumstances  of  this  case,  the  discretion  of  the  directors  was  not 
interfered  with  hy  a  preliminary  injunction. 

(Before  Wallaox,  J.,  Southern  District  of  New  York,  Noyemher  21st,  1883.) 

Wallack,  J.  This  suit  was  commenced  in  a  State  Court, 
and  an  order  obtained  restraining  the  defendant  from  the  acts 
sought  to  be  enjoined,  until  the  hearing  of  an  order  to  show 
cause  why  a  preliminary  injunction  should  not  be  granted. 
The  action  having  been  removed  to  this  Court,  the  motion  to 
vacate  the  restraining  order  has  been  heard  as  a  motion,  in  sub- 
stance, by  the  plaintiff,  for  a  preliminary  injunction. 

The  plaintiff  is  a  stockholder  of  the  corporation  defendant, 
having  become  such  on  or  about  the  day  when  he  commenced 
this  action.  The  suit  is  brought  against  the  corporation  and 
its  directors  individually,  to  obtain  a  decree  adjudging  that 
the  corporation  has  no  lawful  right  or  power  to  create  the 
$20,000,000  of  second  mortgage  bonds  which  its  directors  pro- 
pose to  issue,  and  to  enjoin  the  defendants  from  creating  the 
same.    The  plaintiff  also  prays,  in  his  bill,  that  the  defend- 
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ants  be  restrained  from  applying  the  proceeds  of  such  mort- 
gage, if  they  are  permitted  to  create  the  same,  to  the  payment 
of  any  indebtedness,  or  for  any  purpose  other  than  the  con- 
struction and  completion  of  the  railroad  of  the  corporation. 
He  also  prays  for  a  decree  against  the  individual  defendants 
for  the  value  of  the  stock  of  the  corporation  alleged  to  have 
been  misappropriated  by  them,  and  of  a  scrip  dividend  on  the 
preferred  stock  of  the  corporation,  alleged  to  have  been 
wrongfully  declared  by  them,  and  for  an  accounting  and 
payment  of  moneys  alleged  to  have  been  wrongfully  appro- 
priated by  them  for  the  construction  of  branch  and  terminal 
lines  of  railroad,  and  for  other  purposes  not  permitted  by 
law. 

The  bill  sets  forth  the  particulars  concerning  the  several 
alleged  misappropriations  of  corporate  funds  and  property  by 
the  directors,  which  are  assailed,  but,  for  reasons  which  will 
be  hereafter  stated,  it  is  not  deemed  necessary,  for  the  pur- 
poses of  the  present  decision,  to  consider  them  in  detail. 

Some  general  facts  relative  to  the  history,  organization, 
and  present  position  of  the  corporation  should  be  stated,  in 
order  to  understand  the  questions  involved  in  the  present  con- 
troversy. The  present  corporation  is  a  company  reorganized 
after  the  foreclosure  of  a  mortgage  created  and  issued  by  the 
original  Northern  Pacific  Railroad  Company.  The  original 
corporation  was  created  by  an  Act  of  Congress  passed  July  2d, 
1864,  (13  JT;  S.  Stai.  at  Large,  365.)  The  Act  authorized  a 
<$ontinuous  railroad  between  Lake  Superior  and  a  point  on 
Puget's  Sound,  with  a  branch  through  the  valley  of  the  Co- 
lumbia River  to  Portland,  Oregon.  The  tenth  section  of  the 
Act  provided  that  no  mortgage  or  construction  bonds  should 
ever  be  issued  by  the  company  on  said  road,  or  mortgage  or 
lien  made  in  any  way,  except  by  the  consent  of  the  Congress 
of  the  United  States.  The  Act  granted  to  the  company,  its 
successors  and  assigns,  for  the  purpose  of  aiding  in  the  con- 
struction of  the  railroad,  alternate  sections  of  public  lands,  to 
the  amount  of  twenty  sections  per  mile,  on  each  side  of  said 
railroad  line,  through  the  Territories  of  the  United  States,  and 
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ten  alternate  sections  of  land  per  mile,  on  each  side  of  said 
railroad  line,  throagh  any  State.  By  a  joint  resolution  of 
both  houses  of  Congress,  of  March  Ist,  1869,  (15  0.  S.  Stai. 
at  Large,  346,)  the  consent  of  Congress  was  given  to  the  com- 
pany to  issue  its  bonds  and  secure  the  same  by  mortgage  upon 
its  railroad  and  its  telegraph  line,  for  the  purpose  of  raising^ 
funds  with  which  to  construct  its  railroad  and  telegraph  line. 
This  consent  was  not  sufficiently  broad,  as  it  did  not  extend  to 
the  franchises  of  the  company,  or  to  the  lands  ot^er  than  those 
necessary  for  the  operation  of  its  road  and  telegraph  line ; 
but,  by  a  joint  resolution  of  May  31st,  1870,  (16  Id.,  378,)  it 
was  declared, ''  that  the  Northern  Pacific  Railroad  Company 
be,  and  hereby  is,  authorized  to  issue  its  bonds  to  aid  in  the 
construction  and  equipment  of  its  road,  and  to  secure  the  same 
by  mortgage  on  its  property  and  rights  of  property  of  all  kinda 
and  descriptions,  real,  personal,  and  mixed,  including  its  fran- 
chises as  a  corporation."  Thereafter,  the  company  mortgaged 
all  its  property  and  franchises  for  thirty  millions  of  dollars. 
In  1875,  this  mortgage  was  foreclosed,  and  all  the  property  and 
franchises  were  sold,  under  a  decree  of  foreclosure,  to  a  com- 
mittee of  bondholders,  who  took  a  deed,  and  subscKjuently 
conveyed  the  same  to  the  reoj^nized  company.  By  the 
terms  of  the  reorganization  agreement,  the  stock  of  the  new 
corporation,  to  the  amount  allowed  by  the  Act  of  incorpora- 
tion, was  divided  into  $51,000,000  of  preferred  stock,  and 
$49,000,000  of  common  stock ;  and  it  was  provided,  that  first 
mortgage  bonds,  to  an  amount  not  exceeding  twenty-five  thou- 
sand dollars  per  mile  of  completed  road,  should  be  issued  to 
complete  and  equip  the  road ;  and  it  was  further  provided, 
that  no  other  mortgage  bonds  should  be  issued  except  on  a 
vote  of  at  least  three-fourths  of  preferred  stocky  at  a  meet- 
ing specially  called  and  held  in  reference  thereto.  The  first 
mortgage  contemplated  by  the  reorganization  agreement  was 
executed,  and  is  now  outstanding,  and  there  was  unpaid  there- 
on, October  Ist,  1883,  the  sum  of  $42,727,000.  The  present 
corporation  proceeded  to  construct  and  equip  the  railroad,  and, 
on  the  17th  of  October,  1883,  the  directors  issued  a  notice  to 
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the  holders  of  preferred  stock,  in  which  they  represent  #hat 
there  is  now  required  $9,459,920  to  provide  for  the  present 
unfunded  debt  of  the  company,  beyond  the  cash  means  avail- 
able for  that  purpose,  and  that  the  additional  sum  of 
$5,500,000  will  be  required  to  complete  the  construction  of 
the  line  and  road  now  under  contract ;  that  they  favor  the 
execution  of  a  mortgage  on  the  property  And  franchises  of  the 
company  for  twenty  millions  of  dollars ;  that  they  can  negoti- 
ate fifteen  millions  thereof  with  a  syndicate,  composed  of 
three  banking  firms,  at  the  price  of  eighty-seven  and  one- 
half  cents  per  dollar  cash,  less  &yeper  cent,  commissions,  with 
a  six  months  option  to  take  three  millions  more  at  the  same 
terms ;  and  that  the  sale  of  the  bonds  at  that  price  will  en- 
able the  company  to  meet  all  existing  liabilities  for  construc- 
tion and  equipment  requirements,  and  leave  a  reserve  of  eleven 
hundred  thousand  dollars  of  the  bonds  in  the  treasury.  The 
directors  have  called  a  meeting  of  the  preferred  stocldiolders, 
and  have  given  notice  that  they  propose  to  create  the  bond& 
and  mortgage,  if  authorized  to  do  so  by  the  vote  of  such  stock- 
holders. 

It  is  not  claimed  by  the  plaintiff  that  the  directors  propose 
to  create  the  bonds  and  mortgage  without  obtaining  the  requi- 
site vote  of  three-fourths  of  the  preferred  stockholders.  This 
being  the  situation,  it  is  apparent  that  the  only  question  that 
it  is  necessary  to  consider  is,  whether  or  not  the  defendant 
should  be  enjoined  from  creating  the  proposed  issue  of  second 
mortgage  bonds,  or  from  appropriating  the  avails  of  the  bonds,, 
if  issued,  to  the  purposes  intended  by  the  directors.  If  the 
directors,  in  the  past,  have  diverted  the  funds  or  property  of 
the  corporation  into  illegitimate  channels,  whether  for  pur- 
poses that  are  beyond  the  corporate  powers,  or  for  purposes 
within  these  powers  but  contrary  to  their  duties  as  trustees, 
all  of  which,  it  is  proper  to  say,  is  emphatically  denied  by 
them,  it  may,  nevertheless,  be  true,  that  what  they  now  pro- 
pose to  do  is  not  only  expedient,  but  essential  and  vital  to  the 
interests  of  the  corporation  and  its  stockholders.  If,  as  is  in- 
sisted for  the  plaintiff,  the  corporation  has  no  power  to  create 
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the^iortgage  proposed,  it  must  be  held  that  the  plaintifiE  iB 
entitled  to  the  injanction  asked  for. 

An  action  by  a  shareholder,  against  a  corporation,  to  re- 
strain it  from  a  contemplated'  transaction  which  is  uUra  mreSy 
may  be  maintained  by  the  stockholder,  and  must  be  sanctioned 
by  the  Court,  although  all  the  other  stockholders  of  the  corpo- 
ration are  willing  to' assent  to  and  confirm  the  proposed  course 
of  action.  In  such  a  case,  the  question  is  not  one  of  discre- 
tion or  expediency.  The  right  of  the  stockholder  to  maintain 
the  action  and  enjoin  the  transaction  is  personal  to  himself, 
and  independent  of  any  right  or  interest  of  the  corporation, 
and  must  be  recognized,  although  all  the  other  members  are 
arrayed  against  him. 

Upon  this  branch  of  the  controversy,  the  contention  for  the 
plaintiff  is,  that  the  joint  resolution  of  (Congress  was  a  privilege 
to  the  original  corporation  only,  and  did  not  pass  to  the  present 
corporation,  upon  the  reorganization,  and  that,  further,  in  any 
event,  it  only  permitted  a  single  mortgage  to  be  created,  and  the 
power  was  spent  upon  the  creation  of  the  first  mortgage.  This 
seems  to  be  an  astute  rather  than  a  reasonable  interpretation  of 
the  language  of  the  joint  resolution.  The  purpose  of  including 
the  right  to  mortgage  the  franchises  of  a  corporation,  in  the  con- 
sent of  Congress,  was,  palpably,  in  order  that  a  purchaser 
under  a  foreclosure  might  succeed  to  all  the  rights  and  privi- 
leges of  the  original  corporation.  As  there  was  no  restriction 
in  that  consent,  respecting  the  amount  for  which  the  mortgage 
might  be  created  by  the  corporation,  or  relating  to  the  scope 
or  character  of  the  mortgage,  the  implication  seems  not  only 
fair  but  irresistible,  that  Congress  intended  to  leave  all  this  to 
the  discretion  of  the  corporation  itself,  to  be  exercised  in  view 
of  the  exigencies  of  the  undertaking.  Obviously,  Congress 
was  quite  indifferent  whether  the  mortgage  should  be  a  large 
one  or  a  small  one,  whether  it  should  cover  the  whole  or  a 
part  of  the  property  of  the  company,  or  whether  all  the  bonds 
to  be  secured  should  be  issued  at  one  time  or  in  one  series  or 
class.  The  power  conferred  is  limited  only  by  the  purpose 
expressed,  that  the  bonds  are  to  be  issued  to  aid  in  the  con- 
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fltmction  and  equipment  of  the  road,  and  are  to  be  secnred  by 
mortgage. 

The  conclosion  being  reached,  that  the  corporation  may 
lawfully  create  the  proposed  mortgage,  the  question  then 
arises,  whether,  under  the  particular  circumstances  of  the 
case,  the  directors  should  be  restrained  from  exercising  their 
discretion  in  that  behalf.  All  the  allegations  of  the  bill  re- 
specting the  past  misconduct  of  the  directors  are  fully  met 
and  denied  by  the  answer  of  the  defendants,  and  it  is  asserted 
by  them  unequivocally,  that  the  avails  of  the  mortgage  are  to 
be,  and  must  of  necessity  be,  applied  to  discharge  the  liabili- 
ties of  the  corporation  for  the  construction  and  equipment  of 
the  road ;  and  that  bonds  to  a  moderate  amount  are  not  to 
be  negotiated  at  present,  but  are  to  be  retained  to  provide 
against  contingencies.  While  it  is  true,  as  alleged  by  the 
plaintiff,  that  three  of  the  directors  are  members  of  the  syn- 
dicate to  whom  it  is  proposed  to  sell  the  bonds,  it  is  not 
alleged  that  the  price  for  which  they  are  to  be  sold  is  inade- 
quate or  less  than  could  be  obtained  elsewhere.  If  it  should 
be  assumed  that  the  plaintiff  may  ultimately  sustain  the  alle- 
gations of  the  bill  respecting  the  past  transactions  which  he 
assails,  the  fact  cannot  be  gainsaid,  that  the  corporation  is  now 
largely  indebted,  and  has  no  resources  practically  available, 
and  must  raise  the  means  to  meet  its  liabilities  and  complete 
the  construction  and  equipment  of  its  road.  The  directors 
propose  to  take  such  action  only  as  shall  be  sanctioned  by 
the  requisite  vote  of  the  preferred  stockholders.  By  the 
agreement  of  reorganization,  to  which  every  stockholder  is  a 
consenting  party,  the  power  to  represent  all,  when  it  is  pro- 
posed to  create  a  second  mortgage,  is  lodged  in  the  preferred 
stockholders.  It  is  delegated  to  them,  and  to  them  alone,  to 
determine  whether,  in  view  of  all  the  circumstances  of  the 
situation,  the  interests  of  the  corporation  will  be  best  sub- 
served by  the  creation  of  such  a  security.  If  their  consent  is 
fairly  obtained,  it  is  conclusive.  The  plaintiff  cannot  be  heard 
to  complain  if  they  are  satisfied. 

It  may  be  proper  to  state,  in  conclusion,  that  a  Court  of 
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equity  will  not  be  swift  to  grant  the  stringent  relief  of  a  pre- 
liminary injunction  to  an  ofBcious  plaintiff,  who  seems  to  have 
acquired  his  interests  as  a  stockholder  with  a  view  of  aasailing^ 
transactions  in  the  corporate  affairs,  of  which  existing  stock- 
holders do  not  seem  to  have  complained.  The  purchaser  of  a 
law  suit  is  entitled  to  what  he  has  bought,  and  may  insist  that 
his  rights  shall  be  recognized  according  to  the  settled  princi- 
ples of  law  and  the  rules  of  procedure  which  obtain,  irrespec^ 
tive  of  the  motive  of  the  litigant ;  but  he  can  only  insist 
that  such  preliminary  relief  be  granted  as  is  absolutely  indis- 
pensable to  preserve  rights  that  cannot  be  adequately  pro- 
tected at  the  ultimate  decision  of  the  case. 

The  restraining  order  is  vacated,  and  a  preliminary  injunc- 
tion is  refused. 

Anderson  <&  Man  and  John  K  Pa/rwyik%^  for  the  plauitifil 

Joseph  H,  Choate  and  Artemaa  JS.  Holmes^  tor  the  de- 
fendants. 


Jambs  B.  Olnbt,  Receiver,  &c. 

vs. 

Wilson  P.  Tanner  and  others.     In  EQurrr. 

A  receiyer  appointed  in  New  York,  in  proceedings  sapplementary  to  execation, 
cannot  bring  a  suit  in  the  District  Court  of  the  United  States,  to  set  aside,  as 
firaudnlent  against  creditors,  a  general  assignment  made  by  the  debtor  of  all 
his  property,  before  the  receiver  was  appointed,  where,  after  the  appointment 
of  the  receiver,  an  assignee  in  bankruptcy  of  the  debtor  was  appointed,  who 
is  made  a  party  to  the  suit. 

The  sole  right  to  attack  the  assignment  belongs  to  the  assignee  in  bask* 
ruptcy. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  December  7th,  1888.) 
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Wallace,  J.  The  complainant  seeks  to  reverse  a  decree 
of  the  United  States  District  Court  for  the  Sputhem  District 
of  H'ew  York,  dismissing  his  bill.  The  bill  was  filed  by  the 
complainant,  as  a  receiver  appointed  by  a  Judge  of  the  Su- 
preme Court  of  the  State,  in  proceedings  supplementary  to 
execution,  to  set  aside,  as  fraudulent  against  creditors,  a  general 
assignment  made  by  one  Swarthout  to  the  defendant  Tanner, 
of  all  the  property  of  Swarthout.  This  assignment  was  exe- 
cuted on  the  28th  of  March,  1877.  On  the  29th  of  March, 
1877,  one  Seaman  recovered  a  judgment  against  the  assignor, 
and  an  execution  was  issued  thereon  and  afterwards  returned 
wholly  unsatisfied.  On  the  15th  of  July,  1877,  supplementa- 
ly  proceedings  were  instituted  upon  this  judgment  against 
Swarthout,  pursuant  to  the  provisions  of  the  Code  of  Proce- 
dure of  this  State ;  and,  on  the  15  th  of  August,  1877,  the  com- 
plainant was  appointed  a  receiver  of  all  the  property,  debts^ 
and  equitable  interests  of  the  judgment-debtor.  The  receiver 
took  no  steps  to  reduce  the  property  to  his  possession,  or  to 
assert  his  equitable  rights  over  the  property  which  had  been 
transferred  by  Swarthout. 

On  the  11th  of  September,  1877,  involuntary  proceedings 
in  bankruptcy  were  commenced  against  Swarthout,  in  the 
United  States  District  Court,  by  the  filing  of  a  petition,  and 
such  proceedings  were  thereafter  had,  that,  in  January,  1878, 
one  Sage  was  duly  appointed  his  assignee  in  banki-uptcy.  He 
thereafter  qualified.  In  May,  1878,  the  complainant  filed  the 
bill  in  this  suit.  The  assignee  in  bankruptcy  is  made  a  party. 
There  is  no  allegation  in  the  bill  that  he  asserts  an  adverse 
interest  to  the  complainant  in  the  property  sought  to  be 
reached,  nor  are  there  any  allegations  tending  to  show  that 
he  has  refused  to  take  necessary  and  proper  measures  to  pro- 
tect the  interests  of  the  bankrupt's  creditors.  The  case,  there- 
fore, presents  the  naked  question,  whether  the  complainant  can 
maintain  a  suit  to  reach  property  which  was  transferred  by  the 
bankrupt  in  fraud  of  creditors  before  he  was  appointed  receiv- 
er, and  when  there  is  an  assignee  in  bankruptcy.  If  the  right 
of  action  enures  to  the  assignee  by  virtue  of  his  appointment 
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and  the  assignment  to  him  in  the  bankruptcy  proceedings,  he 
is  the  only  person  who  can  assail  the  transfer.  If  he  refuses 
to  do  this  in  a  proper  case,  a  creditor  of  the  bankrupt  may  not 
be  able  to  obtain  any  relief  except  by  procuring  a  removal  of 
the  assignee.  Assuming,  however,  that  a  creditor  may  file  a 
bill  in  his  own  name  if  the  assignee  refuses  to  sue,  that  case  ia 
not  presented  here,  and,  therefore,  need  not  be  considered. 

By  section  5,046  of  the  Revised  Statutes  of  the  United 
States,  all  the  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors  is  at  once  vested  in  the  assignee,  by  virtue  of  the 
adjudication  of  bankruptcy  and  the  appointment.  According- 
ly, it  has  been  repeatedly  decided,  that  it  is  only  through  the 
instrumentality  of  the  assignee  that  a  creditor  can  recover,  and 
subject  to  the  payment  of  his  debt,  the  property  which  a  bank- 
rupt has  transferred  fraudulently  prior  to  the  adjudication  of 
bankruptcy.  {Qlenny  v.  Langdon^  98  U.  8,y  20 ;  Trimble  v. 
Woodhead,  102  Id.,  647 ;  Mayer  v.  Detoey,  103  Id.,  801.)  All 
the  creditor's  right  of  action  to  reach  such  property  passes  to 
the  assignee,  as  a  statutory  right,  and  he  acquires  not  only  all 
the  rights  of  the  creditor,  but  he  is  enabled  to  assail  transfers 
which  the  creditor  cannot  assail  unless  he  has  acquired  a  right 
to  or  lien  upon  the  specific  property.  {Southard  v.  Benner, 
72  N.  T.y  424 ;  In  re  Leland,  10  Bldtchf.  C.  C.  B.,  503 ; 
PlaU  V.  Matthewsj  10  Fed.  Bep.,  280.) 

Undoubtedly,  if  a  creditor  has  acquired  a  lien  upon  such 
property,  it  is  not  displaced  by  the  statutory  title  of  the  as- 
signee, because,  liens  acquired  before  the  bankruptcy  proceed- 
ings are  recognized  and  protected  by  the  bankrupt  law.  If 
the  assignee  refuses  to  reex>gnize  such  a  lien,  or  to  protect  it^ 
he  can  be  required  to  do  so  by  an  appropriate  proceeding  in 
the  bankrupt  Court,  or  by  an  appropriate  action.  No  such 
case  is  made  by  the  present  bill.  In  this  case,  as  was  held  by 
the  District  Judge,  the  complainant  had  no  lien  upon  the 
property  or  assets  which  had  been  transferred  by  Swarthout, 
at  the  time  the  right  of  action  accrued  to  the  assignee  in  bank- 
ruptcy. A  receiver  appointed  in  proceedings  supplementary 
to  execution,  under  the  statutes  of  this  State,  is  not  vested 
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with  the  title  to  property  which  has  been  already  transferred 
by  the  judgment-debtor  in  fraud  of  creditors.  As  to  such 
property,  the  appointment  merely  confers  on  him  the  right  to 
prosecute  an  action  to  subject  it  to  the  payment  of  the  debt 
of  the  judgment-creditor  whom  the  receiver  represents.  He 
succeeds  merely  to  the  right  of  the  judgment-creditor.  {Boat- 
wick  V.  Menck^  40  N.  T,^  383 ;  Brovm  v.  CHlmore^  16  How. 
Pr.  Rep.^  527 ;  Field  v.  Sands^  8  Bobw.^  685.)  As  he  did 
not  file  a  creditor's  bill,  or  bring  an  action  in  the  nature  of  a 
creditor's  bill,  to  set  aside  the  assignment,  before  the  title  of 
the  assignee  in  bankruptcy  accrued,  he  is  in  no  better  position 
than  that  of  the  creditor  to  whose  rights  he  succeeded,  or  of 
the  rest  of  the  creditors  at  large  of  the  bankrupt. 
The  decree  of  the  District  Court  is  affirmed. 


Carlide  Norwood^  Jr.^  for  the  appellant. 
Charles  JoneSy  for  the  appellees. 


Grobgb  W.  Boyd 


V8. 

Andkew  W.  Gill  jlnd  others.      In  EQunr. 
(And  thbeb  otheb  suns.) 

A  Twident  plaintiff  brought  a  sait  in  equity,  in  a  State  Coart,  against  a  non- 
resident defendant  and  aereral  resident  defendants.  The  non-resident  defend- 
ant removed  it  into  this  Ck>nrt  The  plaintiff  sued  as  a  stockholdc'r  in  a 
corporation,  to  enforce  a  cause  of  action  which  existed  in  favor  of  the  corpo- 
ration, against  its  directors,  for  a  fraudulent  appropriation  of  its  assets,  but 
which  the  corporation  did  not  assert  becanse  it  was  controlled  by  the  uniaith- 
fol  directors,  the  corporation  and  the  directors  being  made  defendants.    The 
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relief  sought  was,  that  the  individual  defendants  account,  jointly  and  serer- 
ally,  concerning  the  pro6ts  they  had  made  by  misappropriating  the  corporate 
property,  and  be  adjudged  to  pay  into  Court  the  amount  found  due  to  the 
corporation,  for  the  benefit  of  the  stockholders.  On  a  motion  to  remand  the 
cause:   Held, 

{1.)  The  cause  of  action  was  one  capable  of  being  determined,  as  between  the 
plaintiff  and  the  non-resident  defendant,  without  the  presence  of  the  other 
defendants ; 

{Z-)  The  plaintiff  haying  elected  to  pursue  each  defendant  severally,  and  the 
cause  of  action  disclosed  by  the  bill  justifying  him  in  doing  so,  the  suit  pre- 
sented a  separate  controversy  as  to  each  defendant,  notwithstanding  there 
was  also  a  controversy  between  the  plaintiff  and  all  the  defendants  jointly; 

{8.)  The  suit  was  properly  removed,  under  §  2  of  the  Act  of  March  Sd,  1876, 
(18  U.  &  iSStarf.  at  Large,  470.) 

Prior  to  the  removal  of  a  suit,  four  separate  demurrers  to  the  complaint  were 
put  in,  raising  an  issue  of  law,  and  not  one  of  form,  and,  on  a  hearing,  were  ■ 
overruled,  with  leave  to  answer.  At  the  time  of  the  bearing,  some  of  the 
defendant9  had  not  been  served  with  process.  Afterwards,  one  of  the  de- 
murring defendants  removed  the  suit:  Held,  that  the  hearing  on  the  issue  of 
law  was  a  trial,  and  that  the  removal  was  too  late. 

<Before  Wallaox  and  Bbown,  JJ.,  Southern  District  of  New  York,  December 
14th,  1888.) 

Wallace,  J.  These  cases,  and  the  case  of  Langdon  v. 
Fogg,  {cmte,  p.  392,)  decided  by  Judge  Brown,  but  in  which 
he  ordered  a  re-argument,  have  been  heard  together,  the  ques- 
tions being  substantially  identical,  upon  motions  to  remand 
the  suits  to  the  State  Court.  In  each  case  the  action  was 
brought  in  the  State  Court  by  a  resident  plaintiff  against  a 
non-resident  defendant  and  several  resident  defendants,  and 
was  removed  to  this  Court  upon  the  petition  of  the  non-resi- 
dent defendant.  The  right  to  a  removal  is  challenged  upon 
the  ground  that  there  is  not  a  controversy  in  the  suit  which  is 
wholly  between  the  plaintiff  and  the  non-resident  defendant, 
and  which  can  be  fully  determined  between  them,  within  the 
meaning  of  the  second  section  of  the  removal  Act  of  March 
3d,  1875,  (18  U.  S.  Stat,  at  Large^  470.)  There  are  some  im- 
material differences  in  the  allegations  of  the  bills  of  complaint 
in  the  several  cases,  but  the  bill  in  each  may  be  fairly  treated 
as  one  brought  by  a  stockholder  in  a  mining  corporation  to 
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enforce  a  cause  of  action  which  exists  in  favor  of  the  corpora- 
tion against  the  directors  for  a  fraudulent  appropriation  of  its 
assets,  but  which  the  corporation  does  not  assert  because  it  is 
controlled  by  the  unfaithful  directors,  and  the  directors  and 
corporation  are  consequently  joined  as  defendants.  The  relief 
sought  is,  that  the  individual  defendants  account,  jointly  and 
severally,  concerning  the  profits  they  have  made  by  the  mis- 
appropriation of  the  corporate  property,  and  be  adjudged  to 
pay  into  Court  the  amount  found  due  to  the  corporation,  for 
the  benefit  of  the  stockholders.  This  being  the  cause  of 
action  disclosed  by  the  bill,  it  will  be  treated  as  one  upon 
which  a  separate  action  could  be  maintained  as  between  the 
plaintiff  and  the  non-resident  defendant. 

The  rule  may  now  be  deemed  established,  that  where  a  ces- 
tui  que  trust  seeks,  in  equity,  to  charge  trustees  vrith  personal 
liability  for  their  fraudulent  acts,  he  may  join  all  who  have 
participated,  or  proceed  against  one  or  more  of  them  severally, 
at  his  election.  The  right  of  action  in  such  a  case  arises  ex 
delicto,  and,  in  equity  as  well  as  at  law,  the  tort  may  be  treated 
as  several  as  well  as  joint.  {Heath  v.  Ei-ie  BaUway  Co,y  8 
Blatchf.  C.  C.  R.,  347;  May  v.  Selhy,  1  Y.  <&  CoU.,  Ch, 
235 ;  Franco  v.  Franco^  8  Ye%,^  75 ;  WiXkinaon  v.  Pa/rry,  4 
Rus8,,  272 ;  Attorney  General  v.  WUeon^  4  Lond.  Jur.,  1,1 74.) 
A  proceeding  against  trustees  for  a  fraudulent  breach  of  trust 
is  an  exception  to  the  rule,  that  in  a  suit  against  trustees  all 
of  them  must  be  made  parties.  {Cunningham  v.  Pell^  5 
Paige,  607.)  The  reason  is  obvious.  A  trustee  may  insist 
that  his  co-trustees  be  joined  when  he  is  sued  for  a  breach  of 
duty  in  which  the  other  trustees  are  involved,  because  he  is 
entitled  to  contribution.  In  cases  of  breach  of  trust  not  in- 
volving actual  fraud,  contribution  may  be  enforced  by  trus- 
tees, as  between  themselves.  {HiU  on  Trustees,  814,  and 
notes,  Ath  Am,  ed.)  Bat  no  right  of  contribution  exists 
where  the  demand  sought  to  be  enforced  is  ex  delicto.  {Peck 
V.  EUis,  2  John.  Ch.,  131 ;  Miller  v.  Fenton,  11  Paige,  18.) 
The  cause  of  action  disclosed  by  the  bill  is,  therefore,  one 
capable  of  being  determined  as  between  the  plaintiif  and  the 
Vol.  XXI.— 85 
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non-resident  defendant  without  the  presence  of  the  other  de- 
fendants. The  plaintiff,  at  his  election,  can  dismiss  his  bill 
as  against  all  the  other  defendants,  at  any  stage  of  the  action, 
and  proceed  against  the  non-resident  defendant  alone,  and 
obtain  against  him  the  complete  relief  to  which  he  would  be 
entitled  if  the  other  defendants  were  joined. 

The  question,  then,  is,  whether  the  Act  of  1875  gives  the 
right  of  removal  whenever  there  is  a  cause  of  action  in  the 
suit  between  a  resident  party  on  the  one  side,  and  a  non-resi- 
dent party  on  the  other,  upon  which  a  several  recovery  may 
be  had  against  the  latter,  or  whether  the  right  exists  only 
when  there  is  a  separate  and  distinct  controversy,  all  the  sub- 
stantial parties  to  which  on  one  side  are  residents,  and  all 
those  upon  the  other  are  non-residents.  The  language  of  the 
Act  declares,  that  when,  in  "any  suit  »  *  *  there 
shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  *  *  *  may  remove,"  &c.  Two  diverse 
views  of  the  meaning  of  this  language  are  indicated  by 
the  adjudications  of  the  Federal  Courts.  In  Petterson  v. 
Chapmcm^  (13  Blatchf.  C.  C.  jB.,  395,)  the  action  was  one  of 
trover,  in  which  the  plaintiff  was  a  citizen  of  New  York,  and 
the  defendants  were  one  a  citizen  of  New  York  and  one  a 
citizen  of  Connecticut.  It  was  held,  that,  although  the  cause 
of  action  was  such  that  the  suit  could  be  maintained  by  the 
plaintiff  against  either  defendant  alone,  it  was  not  a  removable 
suit,  because  all  the  parties  to  the  controversy  were  not  resi- 
dents upon  the  one  side,  and  non-residents  upon  the  other ; 
and  that,  the  plaintiff'  having  elected  to  proceed  against  all 
jointly,  the  case  disclosed  but  a  single  controversy,  and  that 
was  one  which  could  be  fully  determined  only  between  all  the 
parties  to  the  suit.  This  decision  was  approved  and  followed 
by  other  Judges  in  this  Circuit,  in  Saury er  v.  Switzerland  Ins. 
Co.,  {14:J3latchf.  C.  G.  i?.,  451,)  and  Van  Brunt  v.  Carbin,  {Id., 
496.)  The  latter  case  was  an  action  of  ejectment,  and  one, 
therefpre,  in  which  the  plaintiff,  at  his  election,  might  have 
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proceeded  against  the  defendants  severally  instead  of  jointly. 
The  more  recent  case  of  Tuedt  v.  Carson^  {ISl^ed.  Bep.y  353,) 
in  the  Eighth  Circuit,  is  to  the  same  effect.  That  was  an 
action  brought  by  the  plaintiff  against  several  defendants  for 
a  tort.  Some  of  the  def^dants  were  residents  of  the  same 
State  with  the  plaintiff,  and  others  were  residents  of  a  differ- 
ent State.  It  was  held  not  to  be  such  a  separable  controversy 
that  the  non-resident  defendants  could  remove  the  case,  al- 
though the  plaintiff  could,  at  his  election,  have  proceeded 
against  them  alone. 

On  the  other  hand,  Clark  v.  Chicago^  <&e.j  Railway  Co,^ 
ill  Fed.  Rep.^  355,)  Kerling  v.  Cotzhavsen^  (16  /rf.,  705,)  and 
The  People^  c&c.  v.  Illinois  Central  R.  R.  Co.,  {Id.,  881,)  are 
^authorities  for  the  broad  proposition,  that  whenever  the  suit 
is  founded  on  a  cause  of  action  upon  which,  at  the  election  of 
the  plaintiff,  the  defendants  might  have  been  sued  severally,  a 
non-resident  can  remove  the  suit,  although  the  other  defend- 
tmts  with  whom  he  is  sued  jointly  are  residents  of  the  same 
State  as  the  plaintiff.     It  is  urged,  that,  since  the  decisions  in 
this  Circuit  referred  to,  the  Supreme  Court  has  considered 
the  construction  of  the  second  clause  of  the  second  section  of 
the  Act  of  March  3d,  1875,  and  that,  in  the  light  of  its  decis- 
ion in  Barney  v.  Latham^  (103  Z7.  5.,  205,)  the  former  judg- 
ments of  this  Court  should  be  reconsidered,  and  it  should  now 
be  decided,  that  whenever,  in  a  suit  between  a  resident  plaint- 
iff and  several  defendants,  one  only  of  whom  is  a  non-resi- 
dent, there  is  a  cause  of  action  which  might  be  fully  deter- 
mined as  between  the  plaintiff  and  the  non-resident  defendant 
if  the  other  defendants  were  not  parties,  the  suit  is  removable. 
Barney  v.  Latham  does  not  seem  to  sanction  any  such  con- 
tention.    Some  misapprehension  of  that  decision  may  have 
arisen  by  overlooking  the  distinction  between  a  separable 
«ause  of  action,  and  a  separate  or  separable  controversy.     The 
I  cases  in  the  Seventh  and  Eighth  Circuits  seem  to  interpret 
that  decision  as  holding,  that  whenever  a  separate  action  could 
.have  been   maintained  by  the  plaintiff  upon  the  cause  of 
action  sued  upon,  against  one  of  the  several  defendants,  there 
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is  as  to  sucli  defendant  a  separate  or  separable  controversy  in 
the  snit.  In  Barney  v.  Latham^  there  were  two  separate  and 
distinct  contxoversies,  as  to  one  of  which  the  requisite  diversity 
of  citizenship  existed  between  all  the  parties  to  it,  plaintiff 
and  defendant,  to  anthorize  a  removal  of  the  suit  Speakings 
of  this  controversy,  the  Oonrt,  through  Mr.  Justice  Harlan^ 
say,  that  "  such  a  controversy  does  not  cease  to  be  one  wholly^ 
between  the  plaintiffs  and  those  defendants,  because  the- 
former,  for  their  own  convenience,  choose  to  embody  in  their 
complaint  a  distinct  controversy  between  themselves"  and 
other  defendants.  That  decision  was  commented  on  in  the 
subsequent  case  of  Hyde  v.  RvhUy  (104  JJ.  5.,  407,)  and  it& 
result  is  tersely  and  clearly  stated  by  the  Chief  Justice,  ab: 
follows:  ^^To  entitle  a  party  to  removal  under  this  clause, 
there  must  exist  in  the  suit  a  separate  and  distinct  cause  of 
action  in  respect  to  which  all  the  necessary  parties  on  one 
side  are  citizens  of  different  States  from  those  on  the  other.. 
Thus,  in  Barney  v.  Latham^  two  separate  and  distinct  contro- 
versies were  directly  involved ;  one  as  to  the  lands  held  by^ 
the  Winona  &  St.  Peter  Land  Company,  in  respect  to  which 
the  land  company  was  the  only  necessary  party  on  one  side^ 
and  the  plaintiff  on  the  other ;  and  the  second  as  to  the  moneys 
collected  from  the  sales  of  lands  before  the  land  company  was 
formed,  and  as  to  which  only  the  natural  persons  named  as 
defendants  were  the  necessary  party  on  one  side  and  the 
plaintiffs  on  the  other.  One  was  a  controversy  about  the 
land,  and  the  other  about  the  money.  Separate  suits,  each 
distinct  in  itself,  might  have  been  properly  brought  on  these 
two  separate  causes  of  action,  and  complete  relief  afforded  in 
each  suit  as  to  the  particular  controversy  involved.  In  that 
about  the  land,  the  land  company  would  have  been  the  only 
necessary  defendant,  and  in  that  about  the  money,  the  natural 
persons  need  only  have  been  brought  in.  In  that  about  the 
land  there  could  not  have  been  a  removal,  because  the  parties  . 
on  both  sides  would  have  been  citizens  of  the  same  State ; 
while  in  that  about  the  money  there  could  have  been,  as  the 
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plaintiffs  would  all  be  citizens  of  one  State,  while  the  defend- 
ants wonld  all  be  citizens  of  another." 

It  does  not  necessarily  follow  that  a  controversy  is  wholly 
between  a  plaintifE  and  each  one  of  several  defendants,  and 
•can  be  fully  determined  as  between  them,  merely  because  such 
a  controversy  might  have  been  presented  if  the  plaintiflE  had 
elected  to  present  it  in  that  form.  The  controversy  in  a  suit 
is  the  one  which  is  actually  presented,  not  the  one  that  might 
have  been.  It  is  not  wholly  between  the  plaintiff  and  one  of 
the  defendants  because  it  might  have  been  if  the  plaintiff  had 
^0  elected.  Nor  can  a  controversy  be  fully  determined  be- 
tween a  plaintiff  and  one  of  the  defendants,  when,  in  the  form 
and  substance  which  it  has  assumed,  the  plaintiff  insists,  and 
has  a  right  to  insist,  that,  so  far  as  he  is  concerned,  it  shall  be 
determined  as  to  both  of  the  defendants.  The  controversy  is 
:the  claim,  in  form  and  substance,  as  it  is  presented  for  deter- 
mination ;  and,  if  a  joint  controversy  against  several  defend. 
.ants  is  claimed  upon  a  cause  of  action  which  justifies  a  joint 
recovery,  the  controversy  is  between  the  plaintiff  and  all  the 
defendants  against  whom  the  claim  is  asserted.  The  opinions 
•of  Judge  Johnson  in  Petterson  v.  Chapman  y  and  of  Judge 
Treat  in  Tmdt  v.  Carson^  are  replete  with  satisfactory  reasons 
against  such  a  construction  of  the  removal  Act  as  is  insisted 
upon.  There  seems  to  be  no  controlling  reasons,  therefore, 
for  receding  from  the  former  decisions  in  this  Circuit. 

It  remains  to  consider  whether,  under  the  bill  here,  which 
.43eeks  a  decree  that  the  defendants  account  severally  concerning 
the  gains  and  profits  received  by  each  through  the  fraudulent 
acts  complained  of,  there  is  not  a  controversy  which  is  sepa- 
rate as  between  the  plaintiff  and  each  defendant,  and  which 
can  be  fully  determined  as  between  them.  If  the  plaintiff 
has  elected  to  pursue  each  defendant  separately,  and  the  cause 
of  action  disclosed  by  the  bill  justifies  him  in  doing  so,  it 
would  seem  that  the  suit  presents  a  separate  controversy  as  to 
^each  defendant,  notwithstanding  there  is  also  a  controversy 
between  the  plaintiff  and  all  the  defendants  jointly.  If  this 
,fleparate  controversy  can  be  fully  determined   between  the 
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plaintiff  and  defendant  without  the  presence  of  the  other  de- 
fendants, the  kngnage  of  the  removal  Act  is  satisfied.  That 
it  can  be  thus  determined  has  already  been  shown,  because  the- 
other  trustees  are  not  necessary  parties  to  a  suit  brought  against 
one  for  a  fraudulent  breach  of  trust.  There  is,  therefore^ 
a  distinct  controversy  here  between  the  plaintiff  and  each  de- 
fendant. Some  of  the  transactions  assailed  by  the  bill  are  not 
joint  transactions  on  the  part  of  the  defendants.  All  of  the 
defendants  may  not  be  liable  to  the  same  extent.  The  prayer 
as  to  this  branch  of  the  bill  is  against  each  defendant,  for 
a  several  accounting,  and  that  is  only  necessary  upon  the 
theory  that  some  of  them  are  liable  for  a  different  amount 
from  others. 

It  is  no  answer  to  the  suggestion  that  the  suit  presents  & 
separate  and  distinct  controversy  as  between  the  plaintiff  and 
each  defendant,  to  assert  that  the  decree  obtained  will  be  a 
single  decree  as  to  all  the  defendants.  The  same  thing  maj 
be  said  of  every  decree  in  suits  in  equity,  and  could  have  beea 
said  in  Barney  v.  Latham. 

For  these  reasons,  the  actions  were  properly  removed. 

In  the  case  of  NoU  v.  Clewa^  the  additional  point  is  made^ 
that  the  petition  for  removal  was  not  filed  by  the  removing 
defendants  before  the  trial  of  the  cause.  As  to  four  of  the 
defendants,  separate  demurrers  were  interposed  and  brought 
to  a  hearing.  The  demurrers  were  overruled,  but  leave  was 
given  to  the  defendants  to  answer  upon  payment  of  the  costs 
of  the  demurrers  within  twenty  days. 

As  the  removal  was  at  the  instance  of  one  of  the  defend- 
ants who  demurred,  it  is  not  material  that  when  the  demurrer 
was  heard  service  of  process  had  not  been  made  on  some  others 
of  the  parties  named  as  defendants.  If  the  cause  was  not  in  a 
condition  to  be  heard  on  demurrer,  the  objection  should  have 
been  taken  in  time.  As  it  is,  after  the  removing  defendant 
has  elected  to  treat  the  action  as  severed,  he  cannot  now  be 
heard  to  say  that  the  hearing  and  decision  upon  the  demurrer 
are  to  go  for  nothing. 

The  real  question  is,  whether  the  hearing  and  decision  of 
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a  cause  upon  a  demurrer  is  a  trial  of  the  cause,  within  the 
meaning  of  the  removal  Act.  This  precise  question  has 
been  decided  adversely  to  the  defendant,  by  Judge  Benedict, 
in  Langdon  v.  Fiske.  It  was  there  held,  that  such  a  hear- 
ing was  a  trial  \^ch  precluded  the  subsequent  removal  of 
the  suit.  It  was  not  held  in  that  case  that  the  hearing  upon 
a  special  demurrer,  or  one  which  is  addressed  to  merely 
formal  objections  in  a  bill  of  complaint,  is  a  trial,  within 
the  contemplation  of  the  Act.  But,  if  a  defendant  chooses 
to  have  the  action  tried  upon  the  pleadings  instead  of  upon 
issues  of  fact,  it  is  his  right  to  do  so,  and  the  decision  is  a 
final  determination  of  the  action,  unless,  in  the  discretion  of 
the  Court,  a  new  pleading  is  permitted.  By  the  Code  of 
this  State  and  a  large  number  of  other  States,  the  hearing 
of  a  demurrer  is  the  trial  of  an  issue  of  law.  The  term 
^Urial"  has  thus  acquired  a  more  enlarged  signification  than 
it  possessed  when  Blackstone  defined  it  as  "  the  examination 
of  the  matter  of  fact  in  issue  in  a  cause."  Babbitt  v.  Glark^ 
(103  U.  &,  606,)  is  authority  for  the  proposition,  that  the  trial 
of  a  cause  upon  an  issue  of  law  is  a  trial  which  will  preclude 
the  removal  of  the  suit  afterwards.  In  this  case,  therefore, 
the  motion  to  remand  is  granted;  in  the  other  cases  it  is 
denied. 

Oeorge  F.  Betts  and  Horatio  F.  AveriU,  for  the  plaintiff. 

Robert  Sewell  and  WUUam  W,  McFwrland^  tor  the  de- 
fendants. 
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The  Cobteb  Compant 

SlGMUND  M.   ThANNHABBEB  AND  AuGUST  ThANNHAUBES.      IlT 

Equity. 

LUOIUB  E.    ChTTTENDEN  and  0THEB8 

vs. 
The  Same.    In  Equitt. 

Depositione  de  bene  este  canDot,  under  §  868  of  the  Revised  Statatee,  be  taken  in 
a  forei^  country,  before  a  notary  public  of  that  country. 

In  this  case  it  was  held  that  the  defendaDts  were  entitled  to  examine  their  wit- 
nesses orally,  under  a  commission  to  a  foreign  country. 

(Before  Wallaoi,  J.,  Southern  District  of  New  York,  December  15th,  1888.) 

Wallace,  J.  The  defendants  cannot  take  the  testimony 
of  their  witnesses  in  a  foreign  country,  under  §  863  of  the 
Revised  Statutes.  That  section  only  applies  to  the  taking  of 
depositions  within  the  United  States.  All  the  ofScers  named 
before  whom  depositions  may  be  taken  are  those  of  Courts 
of  law  of  the  States  of  this  country,  except  notaries  public, 
and  it  is  not  to  be  assumed  that  notaries  public  of  foreign 
countries  were  intended  to  be  clothed  with  a  power  which,  in 
the  case  of  higher  officials,  is  confined  to  those  of  our  own 
country.    The  proper  course  is  by  commission. 

The  cases  seem  to  be  such  as  to  render  an  oral  examination 
of  the  witnesses  expedient,  upon  the  execution  of  the  commis- 
sion. As  the  rest  of  the  proofs  have  been  so  taken,  the  de- 
fendants are  especially  entitled  to  insist  upon  the  same  course 
in  the  examination  of  their  foreign  witnesses. 

Ltcoius  E.  Chittenden^  for  the  plaintiffs. 

Bettens  (&  LilwntJialy  for  the  defendants. 
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The  United  States  vs.  Yan  Kensselaeb  Abbams. 

Uoder  an  indictment  founded  on  §  6.467  of  tbe  Reyised  Statutes,  it  was  shown, 
at  tbe  trial,  that  tbe  defendant  made  coins  of  tin  and  antimony,  resembling, 
in  shape  and  design,  the  trade  dollar,  and  that  he  intended  to  coat  them  with 
sUyer  before  putting  them  in  circolation :  Hdd,  that,  if  the  coins  were  capa- 
ble of  being  circulated  as  genuine,  and  if  they  were  made  with  intent  to  cir- 
culate them,  the  offence  was  committed,  although  the  defendant  intended  to 
coat  them  with  silver. 

(Before  Wallaoi,  Bsnxdiot  and  Bbown,  JJ.,  Southern  District  of  New  York, 
December  18th,  1888.) 

Bbnbdiot,  J.  The  prisoner  was  indicted,  under  §  5,457,  for 
falsely  making  coins  in  the  resemblance  and  similitude  of  a 
coin  coined  at  the  mint  of  the  United  States,  known  as  the 
trade  dollar.  At  the  trial,  it  was  shown  that  the  accused 
made  certain  coins  composed  of  tin  and  antimony,  resembling, 
in  shape  and  design,  the  trade  dollar.  There  was  also  testi- 
mony showing  that  he  intended  to  coat  these  coins  with  silver 
before  putting  them  in  circulation.  The  jury  was  charged, 
that  no  conviction  could  be  had  unless  the  coins  put  in  evi- 
dence were  found  to  bear  such  a  resemblance  to  the  genuine 
trade  dollar  as  to  render  them  capable  of  being  used  to  deceive 
a  person  of  ordinary  intelligence ;  and  that  the  prisoner  could 
be  convicted,  if  the  jury  found  that  he  made  the  coins  with 
intent  to  circulate  them,  and  had  carried  the  manufacture  so 
far  as  to  produce  coins  capable  of  being  uttered  as  genuine 
trade  dollars,  notwithstanding  there  was  evidence  that  he  in- 
tended to  coat  the  coins  with  silver  before  putting  them  in 
circulation. 

The  charge  was  correct.  It  is  true,  that,  in  one  sense,  the 
coins  were  unfinished ;  that  is  to  say,  they  were  not  finished 
as  the  prisoner  intended  to  finish  them.  But,  in  another  and 
a  truer  sense,  they  were  finished,  for  they  were  capable  of 
being  put  in  circulation  as  genuine  coin.  So  the  jury  have 
found.    The  ingredients  of  the  offence  created  by  the  statute 
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are  an  act  and  an  intent.  The  act  is  making  a  false  coin  capa- 
ble of  being  circulated  as  genuine.  The  intent  is  an  intent  to 
defraud.  The  jury  found  both  act  and  intent  proved,  and 
properly,  for,  the  character  of  what  the  defendant  did  when 
he  made  the  coins  was  in  no  sense  modijQed  by  proving  his 
intent  to  carry  the  manufacture  of  the  coins  a  further  stage, 
in  order  to  make  their  resemblance  to  the  genuine  more  com- 
plete. 

Whatever  he  may  have  intended  to  do  in  the  future,  when 
he»made  coins  so  like  the  genuine  trade  dollar  as  to  be  capa- 
ble of  deceiving  persons  of  ordinary  intelligence,  he  did  the 
act  described  in  the  statute ;  and,  having  done  that  with  in- 
tent to  defraud,  he  committed  the  offence  charged. 

The  motion  for  a  new  trial  is  denied. 

Benjamin  B.  Foster^  {Amstant  District  Attorney^  for 
the  United  States. 

John  H.  McKinleyy  for  the  defendant. 


Thomas  G.  Simpkins 


V8. 


The  Lake  Shore  and  Michigan  Southern  Railway 
Company. 

A  Boit  was  commenced  in  a  State  Ooort  of  New  York  agaiast  a  foreign  corpo> 
ration,  the  Court  haying,  by  statute,  jorisdiction  only  in  case  of  a  resident 
plaintiff.  The  defeDdaot  answered  setting  np  that  the  plaintiff  was  a  resident 
of  EnglaDd,  and  then  removed  the  case  into  this  Court,  and  moved  here  for 
secarity  for  costs,  on  the  ground  of  the  uoo-residence  of  the  plaintiff.  Coun- 
ter affidavits  being  put  in :  Heldy  that,  as  the  issue  of  the  residence  of  the 
plaintiff  was  the  material  one  in  the  case,  and  as  this  Court  could  have  do  ju- 


DECEMBER,   1888.  555 


SimpkinB  v.  The  Lake  Shore^and  Michigan  Southern  Railway  Company. 

risdictioD  if  the  State  Court  would  not  hare  had,  the  issue  mast  be  left  to  b» 
determined  at  the  triaL 

(Before  Bbhediot,  J.,  Eastern  District  of  New  Tork,  December  28th,  1888.) 

BfiNKDiOTy  J.  This  case  comes  before  the  Court  upon  & 
motion  on  the  part  of  the  defendant  to  compel  security  for 
costs,  upon  the  ground  that  the  plaintiff  is  a  non-resident. 
The  action  was  commenced  in  the  Supreme  Court  of  the 
State.  The  complaint  filed  in  the  State  Court  averred  that 
the  defendant  is  a  foreign  corporation.  By  a  statute  of  tiie 
State,  the  Supreme  Court  of  the  State  has  jurisdiction  of  ac- 
tions like  the  present  when  brought  against  a  foreign  corp(>ra- 
tion,  provided  the  plaintiff  be  a  resident  of  the  State,  and  not 
otherwise.  The  answer  filed  in  the  State  Court  avers,  by  way 
of  objection  to  the  jurisdiction,  that  the  plaintiff  was  not  & 
resident  of  the  State  of  New  York,  but  of  England.  There- 
after, the  defendant  removed  the  case  to  this  Court,  and  now 
moves  for  security  for  costs,  upon  affidavits  tending  to  show 
the  plaintiff  to  be  a  non-resident  of  the  State.  Counter  affi- 
davits are  read  in  support  of  the  plaintiff^s  averment  that  he 
is  a  resident.  The  issu^  thus  raised  is  the  same  raised  by  the 
defendant's  answer.  It  is  one  of  the  issues  of  the  cause  pre- 
sented by  the  pleadings,  while  the  cause  was  in  the  State 
Court.  This  issue,  tendered  by  the  defendant's  answer,  is, 
moreover,  controlling ;  for,  if  the  plaintiff  be  a  non-resident, 
as  the  answer  asserts,  the  action  would  have  failed  in  the  State 
Court  for  want  of  jurisdiction,  and  must,  therefore,  fail  here, 
notwithstanding  the  plaintiff,  if  a  non-resident,  may  also  be  an 
alien,  and  the  action  for  that  reason  one  which  this  Court  is 
competent  to  entertain.  For,  it  is  the  cause  instituted  in  the 
State  Court  which  is  to  be  determined  by  this  Court,  and  the 
plaintiff's  residence,  if  fatal  to  the  action  in  case  it  had  re- 
mained in  the  State  Court,  must  be  fatal  here. 

The  defendant,  therefore,  by  the  present  motion,  seeks  the 
determination  of  a  jurisdictional  fact,  which  determination,  if 
in  accordance  with  the  defendant's  contention,  would  involve 
a  dismissal  of  the  action.    Such  a  determination  cannot,  in  my 
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opinion,  be  properly  sought  in  this  manner,  by  a  motion  upon 
Affidavits,  but  should  be  left  to  abide  the  result  of  the  trial  of 
the  issue  presented  by  the  answer.  Motion  denied. 

C.  Fergvson^  Jr.y  for  the  plaintiff. 

Burrilly  ZabrUkie  db  BurriU^  for  the  defendant. 


Thomas  B.  Davis 

vs. 

Christian  A.  Fredericks.    In  EQumr. 

Letters  patent  No.  84,808,  gp^nted  to  Thomas  B.  Davis,  December  6th,  1868, 
for  an  improTement  in  scoops,  are  yalid. 

The  inyeutioD  required  calcnlation  and  experiment,  beyond  the  practice  of  mere 
mechanical  skill  and  ^ood  workmanship,  although,  when  seen,  it  appears  to 
be  easy  of  accomplishment. 

Under  the  Patent  Acts  of  1886  and  1839,  a  patent  is  not  invalidated  although 
the  inyeotlon  was  in  public  use  or  on  sale  for  more  than  two  years  prior  to 
the  application,  unless  the  inyentor  consented  to  or  allowed  it,  although  ha 
showed  his  invention  to  another,  and  gave  him  an  article  embodying  it,  bat 
not  to  sell,  and  he  gave  it  to  others,  who  be^an  making  the  article  for  sale, 
so  that  it  got  into  public  use  and  on  sale,  more  than  two  years  before  the 
application. 

<Before  Whbblu,  J.,  Southern  District  of  New  York,  January  2d,  1884.) 

Wheeler,  J.  This  suit  is  brought  upon  a  patent  granted 
to  the  orator,  numbered  84,803,  dated  December  6th,  1868, 
for  an  improvement  in  scoops.  The  defences  relied  upon  are 
want  of  invention,  and  prior  public  use.  The  orator  appears 
to  have  made  the  invention  in  the  fall  of  1865,  and  to  have 
made  application  for  a  patent  June  6th,  lb68.     The  first 


JANUARY.   1884.  55T 


Dayis  v.  Fredericks. 


scoops,  SO  far  as  showD,  were  struck  up  by  hammering,  in  on& 
piece,  except  the  handle.  Then  they  were  made  of  sheet  metal, 
cut  into  shape,  in  one  piece,  bent  up,  and  fastened  at  the  joints,, 
ready  for  the  handle.  They  had  oval  surfaces  and  would  not 
rest  firmly,  and  hold  their  contents  securely,  when  set  down^ 
The  orator's  scoop  was  made  from  one  piece  of  sheet  metal,, 
cut  into  such  peculiar  shape  that,  when  bent  up  and  fastened, 
it  had  a  flat  surface,  on  which  it  would  rest,  when  set  down, 
full  or  partly  full,  so  as  to  hold  the  contents  securely ;  and 
the  acting  parts  were  well  shaped  and  strengthened,  in  mak 
ing  them  of  this  form.  To  fix  upon  the  necessary  pattern  for 
the  sheet  metal  to  produce  this  result  must  have  required  cal- 
culation and  experiment,  beyond  the  practice  of  mere  mechan- 
ical skill  and  good  workmanship.  It  seems  to  be  entitled  to 
be  classed  as  inventive.  A  new  thing  was  produced,  better 
for  some  purposes  than  had  been  produced  before,  although 
many  skilled  workmen  had  been  practising  the  making  of 
those  known  before,  and  making  as  good  as  they  could,  with- 
out^ reaching  this.  He  hit  upon  this  while  no  one  else  did, 
although  it  appears  to  be  easy  of  accomplishment,  when  seen^ 
This  success  seems  to  1^  within  the  benefits  of  the  patent 
law. 

From  the  evidence  it  appears,  that  the  orator  showed  his. 
invention  to  one  Ray,  and  gave  him  a  scoop  embodying  it,, 
and  afterwards  another  at  his  request,  but  under  a  restriction 
not  to  selL  Without  the  orator's  knowledge  he  gave  them  ta 
others,  who  commenced  making  them  for  sale,  so  that  they 
were  in  public  use  and  on  sale,  but  without  his  consent  or  al- 
lowance, more  than  two  years  prior  to  his  application.  It  is- 
not  considered  that  this  being  in  public  use  and  on  sale  with- 
out the  consent  or  allowance  of  the  inventor  invalidates  the 
patent  under  the  Acts  of  1836  and  1839,  by  force  of  which  it 
was  granted,  and  by  the  construction  of  which  its  validity  ia 
to  be  determined.  {Campbell  v.  Mayor^  <&c.^  9  jFed.  Hep.y 
500.)  The  case  of  Shaw  v.  Cooper,  (7  Pet^  292.)  cited  for  the 
defendant  upon  this  point,  arose  tpder  the  Act  of  April  l7th, 
1800,  (2  U.  S.  Stat,  at  La/rge^  37,)  in  which  it  was  provided^ 
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that  every  patent  which  should  be  obtained  pursuant  to  that 
Act,  for  any  invention,  art,  or  discovery  which  it  should  after- 
wards appear  had  been  known  or  used  previous  to  the  applica- 
tion, should  be  utterly  void ;  and  is  not  an  authority  upon  this 
question.  In  Egbert  v.  Lippmann^  (lOi  U.  5.,  333,)  the  lan- 
guage of  the  opinion  of  the  majority  of  the  Court,  as  well  as 
tibat  of  Mr.  Justice  Miller,  dissenting,  seems  to  favor  the  view, 
that  consent  or  allowance  of  the  inventor  is  necessary  to  in- 
validate tlie  patent  under  these  Acts,  although  this  question 
was  expressly  left  open. 

Let  there  be  a  decree  for  the  orator,  with  costs. 

Andrew  J.  Todd^  for  the  plaintiff. 

Cha/rlea  F.  Moody ^  for  the  defendant. 


Joseph   MoAbthub 
vs. 


The  Brooklyn  Railway  Supply  Company  and  others. 
In  Equity. 

Be-iasaed  letters  patent,  No.  2,598,  granted,  May  Uth,  1867,  to  WillUm  H. 
Ck>ry,  assignee  of  Thomas  Wright,  for  an  improyed  broom,  the  original 
patent.  No.  59,788,  having  been  granted  NoTember  ISth,  1866,  are  Yalid. 

The  qnestioD  of  the  propriety  of  the  re-issae  considered. 

(Before  Whkklbr,  J.,  Southern  District  of  New  York,  January  2d,  1884.) 

Wheeler,  J.  The  right  to  a  decree  in  this  cause  depends 
upon  the  validity  of  re-issued  letters  patent  No.  2,598,  dated 
May  14th,  1867,  granted  to  William  H.  Cory,  assignee  of 
Thomas  Wright,  upon  the  s^irrender  of  original  letters  patent 
No.  59,733,  dated  November  13th,  1866,  for  an  improved 
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broom.  The  quefltions  made  are  as  to  novelty,  and  the  pro- 
priety of  the  re  issne.  The  broom  is  for  out-door  work,  and 
made  by  doubling  small  bundles  of  splints  for  the  brush  in  the 
middle,  and  inserting  the  ends  through  pairs  of  holes  in  a 
wooden  head  astride  the  wood  between  the  holes,  by  which 
and  by  a  back  of  wood,  with  a  groove  for  the  loop  in  one  or 
the  otiier,  they  are  held  in  place.  Brushes  made  of  looped 
bristles  drawn  through  single  holes,  and  held  in  place  by  wires 
through  the  loops,  and  by  grooved  backs,  and  otter  similar 
devices,  and  patents  for  similar  devices,  had  existed  before,  but 
no  broom  with  a  head  like  this  had  been  known  or  used  before. 
The  original  patent  showed  a  double  socket,  for  a  handle  to  be 
inserted  on  either  side,  to  secure  even  wear,  and  described  only 
metallic  splints,  and  the  claim  was  for,  simply,  a  wire  broom 
made  substantially  in  the  manner  set  forth.  The  re-issue  de- 
scribes metallic  or  other  suitable  splints,  and  the  claim  is  for 
such  splints  inserted  in  bundles,  through  apertures  formed  in 
pairs,  in  the  base  plate  of  the  broom,  by  looping  them  as  de- 
scribed, said  apertures  being  connected  by  a  groove  or  re- 
cess to  accommodate  the  loop,  and  the  latter  held  to  its 
place  by  a  back  or  upper  plate,  substantially  as  shown  and 
described.  The  substitution  of  other  suitable  splints  for  wires 
would  occur  to  any  mechanic  with  skill  for  making  the  brooms, 
and  require  no  invention.  There  is  nothing  which  was  in- 
vented in  the  re-issue  that  was  not  in  the  original,  and,  there- 
fore, the  invention  described  in  the  re-issue  is  the  same  as  that 
described  in  the  original.  The  claim  in  the  original  covered 
the  broom  merely.  If  that  would  include  the  handle  and 
sockets  for  it,  or  the  sockets,  the  re-issue  is  for  less,  for  it 
does  not  include  either.  It  is  merely  for  the  splints  so  in- 
serted in  the  head  and  fastened,  making  a  broom.  If  the 
claim  is  really  enlarged,  as  the  re-issue  was  taken  out  so 
promptly,  and  the  invention  is  the  same,  and  no  rights  of 
others  are  shown  to  have  intervened,  the  re-issue  would  seem 
to  be  proper.  {Uartshoni  v.  .Eagle  Shade  Holler  Co.^  18 
JFed.  liej?.,  90.)  But,  as  the  head  was  new  and  included  in 
the  claim  of  the  original,  that  could  not  be  taken  without  in- 
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f ringement,  by  the  use  of  equivalents  for  the  wires  of  die 
original}  and,  therefore,  the  claim  may  not  be  really  en- 
larged at  all.  In  this  view,  the  orator  seems  to  be  entitled  to 
the  usual  decree  against  infringement. 

Let  a  decree  for  the  orator  be  entered  according  to  the 
prayer  of  the  bill,  with  costs. 

Eugene  Jf.  Eliot,  for  the  plaintiff. 

ff.  D.  Donnelly  J  for  the  defendants. 


Henby  Herman,  SuRTiviNa  Pabtneb,  &o. 
vs. 

AUQUSTUS   SOHELL. 

In  1858,  H.,  doing  business  as  an  importer  in  his  own  name,  filed  with  the  col- 
lector a  protest,  signed  by  him,  safficient  in  form  and  substance,  against  the 
exaction  of  certain  duties  on  certain  imports,  adding,  "  Yon  are  hereby  noti- 
fied that  we  desire  and  intend  this  protest  to  apply  to  all  fiitare  similar  im- 
portations made  by  ns."  In  1859,  he  took  a  partner,  and  afterwards  imported 
in  the  name  of  "  H.  dk  Co. : "  Held,  that,  under  the  Act  of  February  25thy 
1846,  (6  U.  S,  Stat,  at  Lar^e,  727,)  the  prospective  protest  was  a  sufficient 
protest,  as  one  in  writing  and  sigoed  by  the  claimant,  in  respect  to  similar 
importations  made  by  H.  A  Co. 

The  principle  of  prospectiye  protests  stated. 

(Before  Coxx,  J.,  Southern  District  of  New  York,  January  8d,  1884.) 

Ck)XE,  J.  In  1858^  when  prospective  protests  were  sanc- 
tioned by  the  Ck)nrts,  H.  Herman,  at  that  time  doing  business 
as  an  importer  in  his  own  name,  filed  with  the  collector  a 
protest  sufficient  in  form  and  substance,  and  containing  these 
words :  '^  You  are  hereby  notified  that  we  desire  and  intend 
this  protest  to  apply  to  all  future  similar  importations  made 
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by  UB."  This  protest  was  signed  "  H.  HermaD.'^  On  the  Ist 
of  ifarch,  1859,  he  associated  with  him  one  J.  B.  Demesqnita, 
and  thereafter  all  business  was  done^  and  importations  made, 
in  the  name  of  H.  Herman  &  Oo. 

It  is  admitted  that  the  collector  exacted  illegal  duties  from 
the  firm,  which  should  be  refunded,  provided  an  action  can 
be  maintained  upon  a  protest  made  by  H.  Herman  before  the 
formation  of  the  copartnership. 

One  of  the  statutes  then  in  force  provided,  in  substance, 
that  the  decision  of  the  collector  should  be  conclusive  against 
the  owner  of  the  merchandise  imported,  unless  he  gave  notice 
to  the  collector,  in  writing,  of  his  dissatisfaction  with  such 
decision.  {Act  of  March  8e7,  1857,  11  U.  S.  Stat,  at  La/rge^ 
195,  Bee.  6.)  It  will  be  observed,  that  this  Act  does  not,  in 
terms,  require  a  si^ature  to  the  protest,  while  the  Act  of 
February  26th,  1845,  (5  Id.^  727,)— the  statute  in  question- 
provides  that  it  shall  be  signed  by  the  claimant. 

A  careful  examination  has  failed  to  discover  a  decision 
upon  the  precise  question  now  presented.  The  following 
propositions  are,  however,  abundantly  sustained  by  authority : 
Protests  are  commercial  documents.  If  they  are  suiB^ciently 
formal  and  accurate  to  inform  the  collector,  distinctly  and 
unequivocally,  of  the  position  of  the  importer,  the  object  of 
the  statute  is  accomplished.  Made  amid  the  hurried  activity 
of  trade,  it  is  not  intended  that  they  shall  possess  all  the 
technical  precision  of  legal  documents.  They  have  always 
been  liberally  construed  by  the  Courts.  Great  formality  or 
fullness  is  not  to  be  expected  and  should  not  be  required. 
{Swanston  v.  Morton,  1  Curt.  C.  C.  -B.,  294;.  Kriesler  v. 
Morton,  Id.^  418;  Burgess  v.  Converse,  2  Id.,  216.)  In 
Oreelifs  Admr.  v.  Burgess^  (18  How.,  413,) ^the  merchandise 
was  imported  by  B.  Burgess  &  Sons,  and  the  protest  was 
signed  by  N.  B.  Gibbs,  one  of  the  copartners.  The  correct- 
ness of  the  signature  appears  not  to  have  been  disputed.  In 
Swartwout  v.  Oihon,  (3  How.,  110,)  it  was  held,  before  the 
Act  of  1845,  that  a  verbal  protest  was  sufficient.  The  defend- 
ant, in  Oray  v.  Lawrence,  (3  Blatchf.  C.  C.  R.,  117,)  ob- 
VoL.  XXI.— 86 
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jected  to  the  soflSciency  of  the  protest  because  it  was  not 
signed  by  the  claimant  personally;  and  the  Court  decided 
^^  that  an  entry  or  protest  made  by  an  agent  is,  in  law,  made  by 
the  principal,  and  that  the  Act  of  1845  did  not  necessarily 
impugn  that  general  principle." 

In  the  case  at  bar  I  cannot  think  that  the  collector  was 
misled.  The  protest  was  very  clear  and  specific  in  pointing 
out  the  groxmds  of  dissatisfaction,  and,  had  Herman  continued 
to  transact  Business  alone,  it  is  admitted  that  it  would  have 
been  suflScient.  There  would  be  hardly  room  to  doubt  that, 
after  the  formation  of  the  partnership,  a  protest  in  precisely 
similar  form,  attached  to  a  firm  entry,  would  have  answered 
the  requirements  of  the  law,  not  only  as  to  the  merchandise 
described,  but  as  to  future  importations  also. 

The  -theory  upon  which  continuing  protests  were  per- 
mitted was,  that  the  protest  survived  the  particular  act  com- 
plained of,  and  was  operative  and  in  force  as  often  as  the 
alleged  iUegal  act  was  repeated.  Having  once  received  notice 
that  the  importer  regarded  his  exactions  as  unlawful,  the 
collector,  as  often  as  he  compelled  the  payment  of  the  same 
amount,  was,  in  law,  deemed  to  be  informed  of  the  merchant's 
complaint,  and  for  this  purpose  the  protest  already  on  file  was 
regarded  as  having  been  made  again,  and  as  attaching  to  each 
succeeding  entry,  with  the  same  force  and  eflEect  as  when  first 
made.  Why  then,  in  its  legal  effect,  was  not  the  protest  here 
as  effectual  as  if  it  had  been  taken  from  the  individual  entry 
and  actually  attached  to  the  firm  entry  ?  The  collector,  seeing 
such  a  paper  signed  by  H.  Herman,  annexed  to  an  entry  by 
H.  Flerman  &  Co.,  could  not  for  a  moment  doubt  its  import. 
Upon  the  facts  presented,  it  is  thought  that  adequate  notice 
was  given  to  the  collector,  notwithstanding  the  fact  that 
the  plaintiff  took  a  partner  and  added  '^  &  Co."  to  his  name. 
If  he  had  continued  to  import  goods  individually  after  the 
formation  of  the  firm,  there  might  have  been  room  for  mis- 
understanding and  confusion,  but  how  the  collector  coidd  have 
been  misled  upon  the  admitted  facts  in  this  case  it  is  not  easy 
to  perceive.     He  knew  that  H.  Herman  had  ceased  to  import 
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isdividaallj,  and  that  H.  Herman  &  Co.  had  succeeded  to  the 
bnainesB,  ^nd  were  engaged  in  importing  precisely  similar 
goodly  on  which  he  was  exacting  precisely  similar  duties. 
This  appeared  from  the  firm  entries.  He  knew,  also,  that  H. 
Herman  had  protested  against  these  illegal  exactions  when- 
ever made.  He  must  have  known  of  the  position  taken  by 
the  importers. 

The  plaintiff  is  entitled  to  judgment  for  the  amounts  which, 
it  is  admitted,  were  unlawfully  exacted. 

Edward  Jordan^  for  the  plaintiff. 

Thomas  Oreenwood^  (Assistant  District  Attorney y)  for  the 
defendant. 


Loms  Dbyfoob  and  Joseph  Dbyfoos 


vs. 


Abraham  J.  Fbiedman  and  Daniel  F.  Fbiedman.    In 

Equify. 

Desifi^n  letters  patent  No.  4,802,  panted  to  Wiiliam  H.  Walton,  April  11th, 
1871,  for  a  design  for  printed  material  for  gored  skirts,  consisting  of  prioting 
a  series  of  gore-shaped  patterns,  made  to  match  aroond  the  lower  edge  in  a 
skirt,  the  narrow  end  of  one  opposite  the  broad  end  of  another,  on  a  piece  of 
woven  fabric,  so  as  to  fill  the  width  of  the  fabric,  leaving  blank  spaces  for 
seams,  with  dotted  lines  in  the  blank  spaces,  by  which  to  divide  the  fabric 
into  parts  haying  each  a  pattern  of  proper  shape  to  be  sewed  together  into  a 
itill  skirty  the  claim  being,  for  the  "  shape  or  confi:^arAtion  of  a  series  of  pat- 
terns for  gored  skirts,  printed  upon  a  piece"  of  fabric,  as  shown  and  de- 
scribed, are  not  infringed  by  the  sale  of  gore-shaped  patterns  printed  accord- 
ing to  the  patent,  but  already  divided,  ready  to  be  sewed  together  into 
skirts ;  nor  by  the  cutting  up  of  skirt  fabrics  printed  with  gore-shaped  patterns, 
the  wide  ends  of  which  are  placed  alternately  opposite  the  narrow  ends,  as 


564  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Bryfoos  v.  Friedman. 

gpecified  in  the  patent,  filling  the  width  of  the  &brio,  but  without  blank 
spaces  for  seams,  or  lines  or  marks  by  which  to  diride  them,  other  than  the 
outlines  of  the  patterns. 
A  sale  procured  by,  and  to  another  for,  the  plaintiff,  when  made  in  the  usual 
course  of  bunness,  as  of  goods  kept  for  sale,  may  be  evidence  of  sales  of  stmi. 
]ar  goods  to  others. 

(Before  Wbkblkb,  J.,  Southern  District  of  New  York,  January  Sd,  1884.) 

Wheeler,   J.      The  orators  own  design  letters  patent 
No.  4,802,  dated  April  11th,  1871,  and  granted  to  William  H. 
Walton,  for  a  design  for  printed  material  for  gored  skirtB, 
consisting  of  printing  a  series  of  gore-shaped  patterns,  made 
to  match  aronnd  the  lower  edge  in  a  skirt,  the  narrow  end  of 
one  opposite  the  broad  end  of  another,  on  a  piece  of  woven 
fabric,  so  as  to  fill  the  width  of  the  fabric,  leaving  blank 
spaces  for  seams,  with  dotted  lines  in  the  blank  spaces,  bj 
which  to  divide  the  fabric  into  parts  having  each  a  pattern  of 
proper  shape  to  be  sewed  together  into  a  full  skirt.   The  claim 
is,  for  the  "  shape  or  configuration  of  a  series  of  patterns  for 
gored  skirts,  printed  upon  a  piece  "  of  fabric,  as  shown  and 
described.     This  suit  is  brought  for  relief  against  infringe- 
ment.    The  answer  does  not  deny  the  validity  of  the  patent, 
bnt  denies  infringement  by  the  defendants  or  either  of  them. 
The  proof  shows  that  the  defendant  Abraham  J.  Friedman 
sold  a  lot  of  gore-shaped  patterns  printed  according  to  the 
patent,  but  dready  divided,  ready  to  be  sewed  together  into 
skirts,  to  a  person  sent  to  purchase  them  for  the  orators ;  and 
that  he  has  cnt  up  skirt  fabrics  printed  with  gore-shaped  pat- 
terns, the  wide  ends  of  which  were  placed  alternately  opposite 
the  narrow  ends,  as  specified  in  the  patent,  filling  the  width 
of  the  fabric,  but  withont  blank  spaces  for  seams,  or  lines  or 
marks  by  which  to  divide  them,  other  than  the  outlines  of  the 
patterns.    There  is  no  proof  whatever  that  the  defendant 
Daniel  F.  Friedman  has  in  any  way  done  anything  himself 
that  is  claimed  to  be  an  infringement,  or  that  he  has  been  in 
any  way  connected  with  Abraham  J.  Friedman  in  what  he 
has  done  that  is  claimed  to  be  an  infringement.     The  inven- 
tion would  seem  to  have  been  better  adapted  to  a  patent  for  a 
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manufacture  than  to  one  for  a  design.  {Clark  v.  Bouafieldy 
10  Wall,^  133.)  But,  as  a  design  patent  was  asked  for  and 
granted,  and  is  not  attacked,  it  must  stand  good  for  what  it 
will  properly  cover.  The  sale  procured  by,  and  to  another 
for,  the  orators  would  not,  of  itself,  probably,  be  an  unlawful 
infringement,  of  which  they  could  justly  complain ;  still,  when 
made  in  the  usual  course  of  business,  as  of  goods  kept  for  sale, 
it  might  be  evidence  of  sales  of  similar  goods  to  others.  Still, 
as  the  patent  is  not  at  all  for  the  design  of  the  patterns  sepa- 
rately, or  united  in  a  skirt,  at  all,  but  only  for  the  design  of 
the  series  of  patterns  as  printed  on  the  piece  of  fabric,  it  is 
not  easy  to  see  how  the  sale  of  the  patterns  divided  could  be 
an  infringement  of  that  patent.  The  design  patented  would 
not  be  there  in  that  sale,  and  might  not  have  been  present  in 
any  use  by  that  seller.  When  the  piece  of  fabric  was  sep- 
arated, and  the  patented  design  gone,  there  would  not  seem 
to  be  any  infringement  by  a  subsequent  user  or  seller  of  the 
parts,  who  was  innocent  before.  But,  the  cutting  up  of  the 
fabric  would  undoubtedly  be  an  unlawful  use,  if  the  fabric 
cut  up  was  an  infringement.  The  only  evidence  that  Abra- 
ham J.  Friedman  cut  up  such  fabric  comes  from  his  own 
cross-examination  as  a  witness  for  the  orators.  In  testifying  to 
what  he  so  used,  he  states  that  it  is  the  same  as  used  by  him 
in  1868.  If  this  is  taken  to  be  true,  as  the  rest,  the  patent, 
about  which  nothing  prior  to  its  grant  is  shown,  could  prop- 
■erly  cover  nothing  but  the  improvement  upon  this,  which 
would  be  merely  the  blank  spaces  for  seams,  and  the  lines 
in  these  spaces  by  which  to  divide  the  patterns.  As  this 
defendant  does  not  use  these  spaces  or  lines,  in  this  view, 
he  would  not  infringe.  Further,  the  prior  printing  of  pat- 
1»ms  upon  woven  fabrics,  for  cutting  apart  and  making  up, 
is  well  shown  by  other  evidence.  The  patent  could  properly 
cover  the  improvements  upon  such,  if  this  defendant's  testi- 
mony as  to  what  he  had  done  before  should  be  laid  aside. 
As  this  patent,  as  before  mentioned,  does  not  cover  the  pat- 
terns, the  improvement  would  consist  in  the  design  of  the  ar- 
rangement of  them  on  the  fabric  advantageously  to  be  di- 
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yided,  for,  the  fabric  was  not  intended  for  lue  whole,  bnt 
only  by  catting  the  pattems  apart  In  this  view,  the  spaeea 
for  seams,  and  lines  in  them  to  divide  by,  were  prominent  and 
important.  The  appearance  of  the  pieces  of  fabric  with  and 
without  these  spaces  and  lines  might  be  so  nearly  the  same 
that  the  difference  wonld  not  attract  the  attention  of  a  disin- 
terested observer ;  but  it  wonld  at  once  be  noticeable  to  ordi- 
nary  purchasers  or  users  of  such  material.  The  differences  in 
designs,  necessary  to  take  away  their  identity  in  law,  are  un- 
derstood to  be  such  appearances  as  would  attract  the  attention 
of  an  ordinary  observer,  giving  such  attention  as  a  purchaser 
usually  gives.  {Oarham  Co.  v.  White,  14  Wall.j  611.)  This, 
of  course,  means,  purchasers  of  the  articles  in  question  for 
the  purposes  for  which  they  were  intended  and  are  pur- 
chased. A  purchaser  of  these  fabrics  would,  ordinarily,  be  a 
person  intending  to  cut  them  up,  and  make  them  into  skirts, 
or  sell  them  to  others  to  make  into  skirts.  A  purchaser  of  ordi- 
nary observation,  with  that  intention,  would  notice  at  once 
these  prominent  facilities  for  accomplishing  those  purposes.. 
To  such  a  person  the  design  patented  and  that  used  by  the 
defendant  would  be  quite  different.  As  argued  for  the  ora^ 
tors,  there,  doubtless,  might  be  an  infringement  of  a  patented 
design  without  taking  the  whole  of  it,  but,  in  such  cases,  the 
part  taken  must  be  a  part  covered  by  the  patent.  {Richard- 
son V.  Miller,  12  Of.  Qaz.,  3 ;  Wood  v.  Dolby,  7  Fed.  Hep., 
475.)  The  orators  do  not  appear  to  have  shown  that  the  de- 
fendants or  either  of  them  infringe. 

Let  there  be  a  decree  that  the  defendants  do  not  infringe^ 
and  that  the  bill,  for  that  cause,  be  dismissed,  with  costs. 

Edmund  Wetmore,  for  the  plaintiffs. 

Roderick  Robertson,  for  the  defendants. 


APPENDIX. 


I. 

Rules. 

Jiulei  of  the  OireuU  OouH  of  the  United  Statee  for  the  Swthern  Dittriet  of  New 
York,  adopted  nnce  the  publication  of  ike  iweniieth  volume  of  theee  Reporte, 

OoTOBEB  8th,  1888. 
Ordbbxd,  that  the  United  States  Marshal  for  this  District,  under  the  diree* 
tion  of  th^  clerk  of  this  Court,  canse  the  permanent  calendar  of  canses  for  the 
October  and  April  Terms  of  the  Court  to  be  printed,  and  ready  for  distribntion 
by  the  clerk  of  the  Court,  four  days  prior  to  the  commencement  of  each  term, 
respectiyely. 


MAmcH  12th,  1884. 

Obdkbbd,  that  the  Rule  respecting  a  day  calendar,  dated  October  1st,  1888, 
(20  Blaiehf.  0,  C,  R,  571,)  be  amended  so  that  said  Rule  shall  read  as  follows:  • 

"  At  the  jury  terms  for  trials  of  issues  in  wliich  the  United  States  is  not  a 
party  or  interested,  a  day  calendar  shall  be  made  from  causes  on  the  general 
caleuflar.  The  first  twenty  causes  on  the  calendar  shall  comprise  the  day  cal- 
endar for  the  first  day  of  the  term.  For  each  subsequent  day,  ten  causes,  or 
such  number  less  than  ten  as  the  presiding  Judge  shall  designate,  to  be  selected 
by  the  clerk  from  all  causes  noticed  fur  the  day  calendar,  according  to  their 
order  on  the  general  calendar,  shall  comprise  the  day  calendar.  Causes  that 
haye  not  been  placed  upon  the  day  calendar  may  be  reserved  for  a  future  day, 
by  filing  a  consent  of  the  attorneys,  specifying  the  day,  with  the  clerk,  bat  will 
not  have  priority  oyer  causes  previously  placed  on  the  day  calendar,  unless  the 
Court,  for  special  reasons^  so  directs.  Causes  will  be  placed  on  the  day  calendar 
upon  the  notice  of  either  party  filed  with  the  clerk  by  three  o'clock  p.  m.  of  the 
preceding  day.  A  copy  of  the  day  calendar  for  each  succeeding  day  shall  be 
conspicuously  posted  by  the  clerk,  in  the  Court  room,  by  four  o'clock  p.  x. 
After  the  day  calendar  is  thus  posted,  no  change  shall  be  made,  and  each  cause 
must  be  disposed  of  for  the  term,  when  reached,  unless,  for  sufficient  cause 
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Bhown,  the  Court  may  otherwise  direct  Oanses  not  resenred  by  ooneeDt,  or 
noticed  for  the  day  calendar  before  canses  baying  a  later  date  of  isoue  shall 
haye  been  placed  thereon,  shall  be  deemed  paaaed  for  the  term." 


BuUm  of  the  Cireuii  Court  of  the  United  Statet  for  the  Northern  DUtriel  of  Nem 
York,  adopted  since  the  publieaiion  of  the  twentieth  volume  of  theee  Reports, 

OoTOBEE  9th,  1888. 
Rule  28.    On  filing  the  written  consent  of  all  the  attorneys  for  the  parties, 
OTders  for  discontinuance,  extensions  of  time,  and  snbstitations  of  attorneys, 
reciting  such  consent,  may  hereafter  be  entered  by  the  clerk,  in  all  caaes,  with, 
ont  the  special  direction  of  the  Judge. 


Jmix  9th,  1884. 
Ryie  29.  The  appellant  in  appeals,  the  plaintiff  in  error  in  writs  of  error, 
the  excepting  party  in  exceptions  to  masters'  reports,  and  the  moying  party  on 
motions  for  a  new  trial  and  the  argument  of  demurrers,  shall  cause  the  papers 
to  be  printed,  and  such  papers  shall  include  all  the  papers  necessary  for  the 
proper  presentation  of  the  case  on  both  sides.  In  all  other  cases  in  which 
printing  of  papers  is  required,  each  party  shall  cause  to  be  printed  the  plead- 
ings, proofs  aod  papers  filed  on  bis  behalf.  At  the  beginning  of  the  argument 
each  party  shall  furnish  his  adyersary  three  copies  of  his  printed  paints,  and, 
at  least  eight  days  before  the  argument,  three  printed  copies  of  all  other  papers 
shall  be  furnished  by  the  party  printing*  the  same  to  the  adyerse  party.  A 
party  recoyering  costs  shall  be  allowed  his  disbursements  for  the  printing  re- 
quired of  him  by  this  Rule. 


INDEX. 


A 

ACTION. 
See  AoRincBNT. 

ADMIRALTY. 
See  LiBN,  1. 

AGENT. 

1  A  charier-party  for  the  hire  of  a 
vessel,  for  $6,00(),  for  a  voyage  from 
Connecticat  to  YurktowD,  thence  to 
Charleston,  and  return,  named,  as 
tiie  hirer,  "Brigadier-General  Alex- 
ander Harbison,  quartermaster-gen- 
eral, representing  the  State  of  Con- 
necticat." It  was  sit^ned,  "  State  of 
Connecticat,  by  Alexander  Harbison, 
quartermaster-general."  By  a  stat- 
ute of  the  State,  the  quartermaster- 
general  had  been  auth»rized  to  ex- 
pend $8,000  to  transport  a  military 
regiment  to  Yorktown.  To  enable 
the  regiment  to  proceed  farther  and 
also  visit  Charleston,  a  fund  of  $4,875 
was  subscribed  for  and  paid  into  the 
hands  of  Harbison.  He  paid  the  li- 
bellant  $8,000.  It  was  known  to  the 
libellant  that  the  State  had  appro- 
priated only  the  $8,000,  and  that  the 
rest  of  the  money  was  to  be  raised  by 
subscription,  m  a  suit  against  Har- 
bison, personally,  for  the  rest  of  the 
charter  money :  Held^  that  he  was  li- 
able, because  he  was  the  real  princi- 
pal in  the  transaction  between  the 
Bbellant  and  the  excursionists.  N, 
T.  ds  Charluton  S.  S.  Oo.  v.  Harbi- 
son, 882 

AGREEMENT. 
1.  A.  delivered  to  a  firm  certain  jewel- 


ler's sweepings,  to  be  refined,  agree- 
ing to  pay  it  $320,  for  refining  the 
sweepings.  By  the  agreement,  the 
product  of  tlie  sweepings  was  to  be 
"  delivered  to  or  accounted  for,  and 
the  value  thereof,"  less  the  $820, 
"  paid  to,  the  plaintiff,"  within  20 
days  from  the  delivery  thereof.  The 
firm  afterwards  transferred  all  its 
property,  including  the  sweepings,  to 
C.,  upon  the  agreement  that  C.  should 
"folly  pay  and  discharj^e  all  the 
debts,  oDligations  and  liabilities"  of 
the  firm.  The  20  davs  having  ex- 
pired,  A.  demanded  of  the  firm  and 
of  C.  a  compliance  with  the  original 
contract,  and  then  sufed  them :  Mdd, 

(1.)  The  original  contract  between 
A.  and  the  firm  was  not  one  of  bail- 
ment; 

(2.)  A  could  not  sue  C.  in  assump- 
sit, because  there  was  not,  in  the 
agreement  between  the  firm  and  C, 
any  recognition  of  anj  liability  to 
A.,  and  nothing  to  indicate  that  any 
claim  of  his  was  presented  to  the 
contemplation  of  the  parties.  Austin 
V.  Seliffman,  606 

See  AXBTTEATION. 

Injunction. 


AMENDMENT. 
See  Pliading,  6.  ^ 

ANSWER. 

See  P&AonoK,  1. 

Pbomissort  Non,  1. 


APPEAL. 


See  CoixisiON,  1. 
Costs,  8. 
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APPRAISAL. 
8e*  DuTiBS,  2. 

ARBITRATION. 

1.  An  agreement,  inserted  in  a  con- 
tract, that  the  parties  will  refer  any 
dispute  arising  thereunder  to  arbitral 
tioD,  wUl  not  oust  Courts  at  law  of 
their  ordinary  jurisdiction.  But, 
where  the  arbitration  is  a  condition 
precedent  to  the  right  to  sue  on  the 
contract,  no  suit  can  be  maintained 
UDless  the  plaintiff  shows  that  he  has 
made  bXL  reasonable  effort  to  comply 
with  the  condition.  Perkvu  v.  Unit- 
ed States  mearic  Ught  Co,,  808 

ASSESSMENT. 
^Tax. 


ASSIGNEE. 

See  Jurisdiction,  2,  8. 
MuMioiPAL  Bonn,  2,  8. 


ASSIGNMENT. 

1.  Certain  trust  assignmoDts  by  a  debt- 
or, in  Connecticut,  held  to  be  Toid, 
as  against  non-asseDting  creditors. 
Stafford  Nat.  Ek.  v.  Sprague,        478 

Ses  Bankeuptot,  2,  8. 


ASSUMPSIT. 
See  Kouaotxurs, 

ATTACHMENT. 
See  National  Bank,  1. 


BAILMENT. 
See  Ag&eemxnt. 


BANK. 

See  National  Bank. 
Tax. 

BANKRUPTCY. 

1.  The  District  Court  refused  to  grant 
a  discharge  to  a  bankrupt,  because 
the  application  was  not  made  within 
ODC  year  after  the  adjudication,  as 
required  by  g  5,108  of  the  Revised 
Statutes.  For  the  hearing  certain 
proofs  were  taken  by  opposing  cred- 
itors as  to  the  keeping  of  proper 
books  of  account.  After  §  6, 1 08  was 
amended  by  the  Act  of  July  26th, 
1876,  (19  tr.  8.  Stat  at  Large,  102,) 
so  as  to  allow  the  application  to  be 
made  at  any  lime  before  the  final 
disposition  of  the  cause,  the  bank- 
rupt applied  again  for  his  discharge. 
The  same  creditors  as  before  opposed 
the  discharge,  on  the  same  ground, 
and  were  allowed  by  the  District 
Court  to  use  the  prior  proofs,  as 
eyidenoe:  Held, 

(1.)  The  proofs  were  competent 
evidence ; 

(2.)  The  refusal  of  the  discharge 
on  the  first  application  was  a  bar  to 
granting  one  on  the  second ; 

(b.)  The  amendment  of  the  statute 
did  not  impair  the  force  of  the  prior 
adjudication.    In  re  Broekway,     186 

2.  A  receiver  appointed  in  New  York, 
in  proceedings  supplementary  to  ex- 
ecution, cannot  bring  a  suit  in  the 
District  Court  of  the  United  States, 
to  set  aside,  as  fraudulent  against 
creditors,  a  general  asngnment  made 
by  the  debtor  of  all  his  property,  be- 
fore the  receiver  was  appointed, 
where,  after  the  appointment  of  the 
receiver,  an  assignee  in  baBkruptc^ 
of  the  debtor  was  appointed,  who  is 
made  a  party  to  the  suit,  Ohisg  v. 
Tanner,  640 

8.  The  sole  right  to  attack  the  assign- 
ment belongs  to  the  asagnee  in  bank- 
ruptcy. tdL 

See  Costs,  8. 

BILL  OF  LADING. 
See  Common  Cakriks,  2  to  4. 
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BILL  OF  PARTICULARS. 

See  Plbadiko,  8,  4. 
Peaotios,  1. 


BOND. 

See  DnrnxEBT  Bond. 
MuiaoiPAL  Bond. 


0 

CAPITATION  TAX. 

See  IXMIOEATION. 

CARRIER. 
See  CoMXOir  Caeeikb: 

CATTLE. 
See  Common  Caeeikb,  1. 

CHARTER-PARTY. 
See  Agsmt. 

CIRCUIT  COURT. 

See  Pkaotioi,  8  to  6. 
Whakf,  8. 

CITIZENSHIP. 

See  Plbadimo,  1,  2. 
Tkial. 

CITY  OF  NEW  YORK, 

iS^WHAEF. 


COLLISION. 

.  In  a  collision  suit  between  a  bark 
and  a  steamer,  the  claimant  of  the 
steamer  was  allowed  by  this  Court  to 
file  an  amended  answer,  after  an  ap- 
peal by  him  from  a  decree  condemn- 
ing the  steamer,  the  material  amend- 


ments being  as  to  the  direction  of 
the  wind  and  the  course  of  the  steam- 
er. The  Distiict  Court  had  held  the 
averments  of  the  answer  on  those 
subjects  to  be  oonclnsiyu  to  show  that 
the  green  light  of  the  bark  was  open 
to  the  steamer.  This  Court  held 
that  such  green  light  was  not  so  open, 
because  the  approach  of  the  steamer 
was  on  a  line  more  than  two  points 
abaft  the  beam  of  the  bark,  and  that 
the  direction  of  the  wind  and  the 
course  of  the  steamer  were  as  stated 
in  the  amended  answer.     7^e  Oder, 

S6 

2.  The  bark  was  in  fault  for  not  mak- 
ing her  presence  known  to  the  ap- 
proaching steamer,  and  the  steamer 
was  free  from  fault  id, 

8.  A  canal  boat  in  tow  of  a  tug  was 
sunk  by  a  collision  with  a  eteamer. 
The  owner  of  the  canal  boat  sued  the 
steamer  m  rem,  in  Admiralty.  Al- 
though the  tug  was  in  fault,  the  steam- 
er being  found  in  fault  also,  it  was 
held  that  the  entire  damage  could  be 
recovered  against  the  steamer.  The 
J^neonia,  268 

4.  The  steamer  was  held  in  fault  in  ' 
permitting  a  situation  to  exist  which 
was  so  luzardous  that  an  error  of 
judgment  on  her  part  or  tliat  of  the 
tug  might  prove  fatal.  id, 

6.  It  was  not  the  duty  of  the  libellant 
to  raise  his  boat,  if  oracticable,  after 
she  sank,  it  being  highly  probable 
that  such  an  attempt  would  only  sub- 
ject him  to  an  additional  loss.        tcf. 


COMMERCE. 


See  Immioeatxom. 


COMMISSIONER. 
See  EviDKNOs.  8. 

EXTAADinON,  2. 


COMMON  CARRIER. 

1.  In  a  suit  brought  by  a  shipper  of 
cattle  against  a  steamer,  to  recover 
damages  for  loss  and  deterioration  of 
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the  cattle,  daring  an  ocean  yoyage, 
no  negligence  on  the  part  or  the 
eteamer  was  shown,  except  such  as 
existed  in  confininp^  the  cattle  in  the 
hetween  decks  of  the  vessel,  in  hot 
weather,  in  July,  which  was  the  act 
of  the  shipper :  Hdd^  that  negligence 
in  the  carrier  was  not  to  be  presumed 
from  the  sickness  and  death  of  the 
cattle  under  such  circumstances.  The 
Powhatan,  18 

S.  An  exemption  from  liability  for  loss 
"  by  fire  or  other  casualty/'  contain- 
ed in  a  bill  of  lading  given  by  a  land 
carrier,  does  not  include  exemption 
from  liability  for  loss  by  a  casualty 
caused  by  negligence  or  want  of  care. 
Hintoul  V.  i^.  Z  Central  <k  Hudeon 
River  R.  R.  Oo.,  489 

S,  Where  an  article  is  shown  to  be  un- 
der the  management  of  the  carrier, 
and  the  casualty  is  one  which  does 
not  ordinarily  happen  where  there  is 

S roper  care,  that  is  reasonable  evi- 
ence,  in  the  absence  of  explanation., 
that  the  casualty  arose  from  want  of 
care.  id, 

4,  Under  a  clause  in  a  bill  of  lading, 
that  the  carrier  "  shall  have  the  full 
benefit  of  an  v  insurance  "  effected  on 
account  of  the  goods  covered  by  the 
bill  of  lading,  it  ia  not  an  unreason- 
able exemption  from  liabilitv  for 
negligence  to  give  the  benefit  of  such 
insurance  to  a  carrier  whose  negli- 
gence causes  the  loss  insured  against. 

id. 


CONNECTICUT. 
See  AssiGNiOENT. 

DSKD. 
MO&TGAOK. 


CONSTITUTIONAL  LAW. 

1.  A  railroad  company  was,  under  the 
authority  of  the  State  of  JNew  York, 
constructing  its  road-bed  in  the  wa- 
ters of  the  Hudson  river,  near  New 
Windsor,  laterallv  along  the  front  of 
certain  docks  and  brick-yards  on  the 
west  shore.  The  owner  of  a  schoon- 
er, residing  in  New  Jersey,  alleging 
that  the  raihroad  would  obstruct  the 


navigation  of  the  river,  and  that  he 
would  sustain  special  injury,  becauae 
he  had  contracted  with  the  ripariaii 
proprietors  to  transport  bricKs  for 
them  to  New  York,  in  his  vesael,  and 
that  the  obstructions  of  the  company 
would  defeat  the  performance  of  the 
contract,  applied  to  this  Court  to  re- 
strain the  making  of  the  road-bed. 
The  application  was  denied.  Orme- 
rod  V.  y.  Y.  WeU  S^re  d  Buffalo 
Railway  Co,,  106 

2.  Congress  not  having  restricted  the 
authority  of  the  State  in  the  prem- 
ises, no  public  right  was  invaded  by 
the  acts  of  the  company.  ii. 

See  ImaoEATioM. 
Whaw,  1,  2. 

CONSTITUTJON  OF  THE  UNITED 
STATES. 


Art  1,  sec.  8, 
Art.  1,  sec  9, 
Art.  2,  sec  2, 
Art.  6, 
6th  Amendment^ 


483,  460,  468,  466 

460,  464 

468 

467 

880,  881 


CONSTITUTION  OF  VERMONT. 
Chap.  1,  Art  2,  858,  860 

CONTRACT. 

See  AOBCKMBNT. 

Arbitration. 
Imjumotion. 

COPARTNERSHIP. 
See  Patrnt,  10. 

CORPORATION. 

See  CoNSTiTcnoNAL  Law. 
Equity,  1,  7,  8. 
JuEisDionoN,  1. 
Municipal  Bond,  5. 

NORTHXRN    PaOI/IC     RaILROAI> 

Co. 

P&AOTIOS,  2. 

Railroad,  1. 

Rrmoval  of  Causi,  4,  6. 
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COSTS. 

1.  Where  a  suit  in  equity  is  yolnntari- 
ly  discontinued  by  the  pMntiff,  after 
answer,  with  costs  lo  the  defendant, 
the  docket  fee  of  $20,  to  a  solicitor, 
for  a  fina]  hearing,  is  not  taxable, 
nor  is  any  fee  tazaole  for  the  answer. 
Tale  Lock  Mfg,  Co,  v.  Cofotn,      168 

2.  On  a  recoTerv  of  $100  profits,  in  a 
suit  in  equity  for  the  infrinj^ement  of 
a  patent,  the  defendant  not  having 
prevailed  on  any  issue  on  any  distinct 
item,  full  costs  were  allowed  to  the 
plaintiff;     Umer  v.  Kayton,         486 

8.  Where  an  appeal  from  the  disallow- 
ance of  a  claim  by  the  District  Court 
in  bankruptcy  is  dinnissed  by  the 
Circuit  Court  for  want  of  jurisdiction, 
no  costs  of  the  motion  to  dismiss  can 
be  allowed  to  the  appellee.  Mead  v. 
BUM,  480 

4.  Under  the  provisions  of  the  Revised 
Statutes  of  New  York  relating  to  se- 
curity for  costs,  now  §§8,268  to 
8,278  of  the  Code  of  Civil  Procedure, 
which  have  been  adopted  by  this 
Court,  a  demand  by  a  defendant  that 
security  for  costs  be  given  by  a  non- 
resident plaintiff  is  not  too  late,  al- 
though not  served  till  five  days  aiter 
the  answer  is  filed.  Huffunin  v. 
ThaUhar,  497 

See  Smp-OwNsa,  6. 


CREDITOR. 
See  Equitt,  1. 

CRIMINAL  LAW. 

1.  In  this  case,  prisoners  who  had 
pleaded  guilty  to  an  indictment  were 
refused  permission  to  withdraw  their 
plea  of  guilty.  The  United  Statee  v. 
Sayaud,  217 

2.  It  is  provided  as  follows,  by  §8,824 
of  the  Revised  Statutes  of  the  United 
States:  "Every  person  «  *  « 
who  removes  any  stamp  provided  by 
law,  from  any  cask  or  packas^e  con- 
taining, or  which  had  contained,  dis- 
tilled spirits,  without  defacing  and 


destroying  the  same  at  the  time  of 
such  removal,  or  who  aids  or  assists 
therein.  «  «  »  shall  be  deemed 
guilty  of  a  felony."  Two  persons 
were  jointly  indicted  under  that  sec- 
tion and  pleaded  guilty.  On  a  mo- 
tion in  arrest  of  judgment;  Ifdd: 

(1.)  The  section  does  not  apply 
only  to  domestic  spirits,  or  only  to 
spirits  produced  in  a  licensed  distil- 
lery, or  only  to  a  stamp  lawfully  af- 
fixed; 

(2.)  The  indictment  need  not  set 
out  the  stamp  verbaiimf  or  state  its 
contents,  if  it  describes  it  by  its  stat- 
utory designation ;  nor  need  it  charge 
an  intent  to  use  the  stamp  again,  or 
an  intent  to  defraud  the  United 
States,  or  knowledge  by  the  accused 
that  the  cask  contained  distilled  spir- 
its; 

(8.)  The  charge  of  a  fraudulent  re- 
moval of  a  stamp  is,  after  a  plea  of 
guilty,  to  be  taken  as  the  charge  of 
an  intent  to  defraud  the  United 
States; 

(4.)  An  indictment  under  said  sec- 
tion will  lie  against  two  persons 
jointly; 

(6.)  It  caifbot  be  objected,  on  a  mo- 
tion in  arrest  of  judgment,  that  two 
separate  offences  are  charged  in  each 
count  of  the  indictment.  United 
SuUee  V.  Bayaud,  287 

8.  Passing  counterfeit  money  of  the 
United  States  is  not  an  infamous 
crime,  within  the  meaning  of  Article 
0  of  the  Amendments  to  the  Consti- 
tution of  the  United  States,  and  may 
be  prosecuted  by  information.  Unit- 
ed States  V.  Field,  880 

4.  In  an  examination  before  a  United 
States  Commissioner,  on  a  complaint 
against  M.,  for  perjury,  E  ,  as  a  wit- 
ness, declined  to  answer  various  ques- 
tions, on  the  ground  that  his  answers 
mivht  incrimintate  himself.  No  chara^ 
was  pending  against  K,  nor  was  he 
thre>itened  with  a  prosecution.  He 
did  not  specify  or  indicate  any  offence 
in  regard  to  which  his  answers  mis^ht 
tend  to  incriminate  him :  Held,  that 
he  was  not  exempt  from  answering, 
as  the  Court  could  not  see  reasonable 
ground  to  apprehend  danger  to  him 
from  his  being  compelled  to  answer. 
United  State$  v.  MeCariky,  46» 
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H.  Since  §  860  of  the  ReviBed  Statutes 
was  enaHed,  the  testiiDony  of  E.  can- 
not be  given  in  evidence  against  him ; 
and  compelling  him  to  answer  is  not 
compelling  him  to  be  a  witness 
against  himself,  in  a  criminal  case,  id, 

6.  Under  an  indictment  founded  on 
§  6,457  of  the  Revised  Statutes,  it 
was  shown,  at  the  trial,  that  the  de- 
fendant made  coins  of  tin  and  anti- 
mony, resembling,  in  shape  and  de- 
sign, the  trade  dollar,  and  that  he 
intended  to  coat  them  with  silver  be- 
fore putting  them  in  circulation: 
ffdil,  that,  if  the  coins  were  capable 
of  bcdng  circulated  as  genuine,  and^  if 
they  were  made  with  intent  to  (ar- 
culate  them,  the  oflfence  was  commit- 
ted, although  the  defendant  intended 
to  coat  them  with  silver.  Uniied 
JSUUes  V.  Abranu,  558 

See  ExTRADiTieN. 
Pbrjubt. 
post-routk. 


CUSTOMS. 
See  Duties. 


D 


GES. 


See  CoLUBiON,  8,  5. 
Fatbut,  17,  19,  20. 


DEED. 

.  In  Connecticut,  in  order  to  make 
possesion  by  a  grantee  of  land  under 
an  unrecorded  deed  sufficient  to  raise 
a  legal  presumption  of  notice  to  an 
attaching  creditor  of  the  grantor  of 
the  existence  of  the  conveyance,  the 
testimony  a?  to  the  possession  by  the 
grantee  should  be  clear  and  certain 
and  such  as  to  make  the  inference  of 
notice  to  the  creditor  without  serious 
question ;  and  the  posse*  sion  m  ust  be 
visible,  and  accompanied  by  such 
manilest  acts  of  ownership  as  will  nat- 
urally be  observed  by  others,  and  im- 
part knowledge  that  the  possessor  is 


the  owner.      Staford  Nat,  Bk,  v. 
Sprague,  *W 

DENMARK. 
See  Duties,  1. 

DEPOSITION. 
See  EviDBNOS,  2,  8. 

DISTILLED  SPIRITS. 
See  Cediinal  Law,  2. 

DISTILLER. 
See  Dibtilube's  Bond. 

DISTILLER'S  BOND. 

1.  A  bond,  with  sureties,  was  given, 
under  §  8,262  of  the  Revised  Stat- 
utes, in  the  case  of  a  distiller  who 
did  not  own  the  fee  of  the  distillery 
premises,  conditioned  that,  if  the  dis- 
tillery should  be  forfeited  by  final 
judgment,  the  obligors  would  pay  the 
amount  stated  in  the  bond.  The 
distillery  was  so  forfeited.  In  a  suit 
on  the  bond :  Hdd^  that  the  sureties 
were  not  entitled  to  a  deduction  of 
the  amount  realized  from  the  sale  of 
tiie  distiller's  personal  property,  on 
its  forfeiture.     Ufdud  Statee  v.  2m6, 

196 

DISTILLERY. 
See  Dibtilub's  Bond. 

DIVIDEND. 
See  Raileoad,  1. 

DOCK. 
See  Partition,  4. 

DUTIES. 

1.  The  treaty  between  the  United  Stales 
and  Denmark,  of  April  a6th,  1826,  (8 
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U.  S,  Stat,  at  Large,  S40,)  proTidee, 
thai  no  higher  or  other  duties  shall 
be  imposed  on  the  importation  into 
the  United  States,  of  articles  the  pro- 
duce of  the  dominions  of  the  Kiofi; 
of  Denmark,  than  shall  be  payable  on 
like  articles  the  produce  of  any  other 
foreign  country.  By  the  treaty  of 
January  80th,  1875,  between  the  Uni- 
ted States  and  the  Hawaiian  Islands, 
(19  U,  8.  BtaL  at  Large,  625,)  sugars 
and  molasses,  the  produce  of  thoee 
Islands,  were  to  be  admitted  into  the 
United  States  free  of  duty,  the  treaty 
to  take  effect  when  Congress  should 
legislate  to  carry  it  into  operation. 
This  was  done  by  the  Acts  of  Au^rust 
16th,  1870,  (19  U.  8.  Stat,  at  Large, 
200,)  and  the  proclamation  of  Sep- 
tember 9th.  1876,  (/</..  667.)  In  1882. 
the  collector  of  the  port  of  New  York 
exacted  on  imported  suffars  and  mo- 
lasses, the  produce  of  Uie  Island  of 
St.  Croix,  a  part  of  the  dominions  of 
the  King  of  Denmark,  duties  under 
the  Act  of  July  14th.  1870,  (16  U. 
8,  Stat,  at  Large,  266.)  as  amended 
by  the  Acts  of  December  22d,  1870, 
(Id.,  897.)  and  Miirch  3d,  1875,(18 
Id.,  889.)  In  a  suit  to  recover  the 
duties  so  exacted,  on  the  ground  that 
the  ffoods  were  exempt  from  duty : 
Heidi  \htX  the  duties  were  properly 
exacted,  inasmuch  as  the  Acts  of  Con- 
gress passed  subsequently  to  the  trea^ 
ty  with  Denmark  coTered  importa- 
tions of  sugars  and  molasses  from 
Denmark.   Bartram  y,  BoberUon,  211 

8.  Boxes  of  tin  plates,  of  four  differ- 
ent kinds,  numbering  600,  888,  187 
and  280,  respectively,  of  different 
values,  were  imported  from  Liver- 
pool, in  1858.  Four  boxes  only,  one 
of  each  of  the  four  kinds,  were  desig- 
nated  by  the  collector  for  examina- 
tion and  appraisal  On  appraisal,  no 
more  than  four  of  the  boxes  being 
examined,  increased  duties  and  a 
penalty  were  imposed.  These  were 
paid  under  a  protest,  that  boxes 
amounting  to  one  in  every  ten  in 
number  were  not  examined  and  ap- 
praised, under  g§  16,  17  and  21  of 
the  Act  of  August  SOth,  1842,  (6  U, 
8.  Slat,  at  Large,  668,  564,  565:) 
Seld,  that,  for  the  reason  alleged,  the 
increased  duties  and  the  penalty  were 
illegally  imposed.  Yelali/era  Iron 
Co.  V.  Bedfield,  811 


8.  Terra  cotta  vases,  Etruscan,  vases, 
stone  images,  spears,  lances,  and  ar- 
ticles of  that  nature,  forming  a  col- 
lection of  antiquities,  imported  for 
sale,  are  not  exempt  from  duty,  un- 
der S  2,505  of  the  Revised  Statutes, 
whicn  provides  that  "cabinets  of 
coins,  medals,  and  all  other  collec- 
tions of  antiquities,"  and  "  collections 
of  antiquity,  specially  imported,  and 
not  fur  sale,"  shall  be  exempt  from 
duty.  Sixtg-Jive  Terra  Cotta  Vaaet, 
dee.,  511 

4.  Whether,  where  imported  articles 
are  exempt  from  duty,  an  intent  to 
defraud  the  United  States  can  or  can- 
not be  predicated  on  a  faLf  e  statement 
in  regard  to  them,  in  the  invoice  and 
entry,  that  they  are  not  for  sale,  made 
by  the  importer  with  intent  to  mis- 
lead the  officers  of  the  customs, 
quitre.  id. 

6.  In  1858,  H.,  doing  business  as  an 
importer  in  his  own  name,  filed  with 
the  collector  a  protest,  signed  by 
him,  sufficient  in  ibrm  and  substance, 
against  the  exaction  of  certain  duties 
on  certain  imports,  adding,  "You 
are  hereby  notified  that  we  desire 
and  intend  this  protest  to  apply  to 
all  future  similar  importations  made 
by  us."  In  1859,  he  took  a  partner, 
and  afterwards  imported  in  the  name 
of  '*H.  dc  Co.:"  Held,  that,  under 
the  Act  of  February  26th,  1845,  (6 
U.  8.  Stat,  at  Large,  727.)  the  pro- 
spective  protest  was  a  sufficient  pro- 
test, as  one  in  writing  and  signed  by 
the  claimant,  in  respect  to  similar 
importations  made  by  H.  dt  Co.  Her- 
man V.  Sehell,  560 

6.  The  principle  of  prospective  protests 
stated.  id, 

8ee  Plxadino,  8  to  6. 

E 

EMINENT  DOMAIN. 
See  Constitutional  Law. 

EQUITY. 
1.  Creditors  and  stockholders  of  a  cor- 
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pontion  organized  vnder  the  Iawb  of 
MisBoiin  aod  Kaneas  brought  a  aoit 
in  equity  in  this  Court,  against  S., 
to  enforce  his  liability  ae  the  holder 
of  Bhares  of  nopaid  capital  stock  of 
the  corporadoD,  withoot  making  the 
corporation  a  party,  and  without  the 
creditors  being  judgment-creditors 
elsewhere  than  in  Missouri :  Hdd, 

(1.)  The  corporation  was  not  a 
necessary  party; 

(2.)  The  creditors  being  simply 
creditors  at  large,  and  n^  having 
exhausted  their  remedy  at  law,  and 
the  Missouri  judgments  not  baring 
here  the  force  of  domestic  judgments, 
except  for  the  purpose  of  eridenoe, 
the  bill  would  not  lie.  Walur  t.  Se~ 
Ugnum,  180 


2.  In  a  bill  filed  by  the  holder  of  bonds 
secured  by  on  income  mortgage  made 
by  a  railroad  corporation,  to  enforce 
his  rights,  the  trustee  under  the 
mortgi^  was  made  a  defendant,  on 
the  ailegatioD  that  he  had  refused  to 
bring  the  suit.  The  corporation  de- 
nied this  allegation  and  it  was  not 
proved.  The  trustee  did  not  appear 
and  was  not  served  with  process, 
and  it  was  not  alleged  or  proved 
that  he  was  beyond  the  jurisdiction 
of  the  Court:  Hdd,  that  the  bill 
must  be  dismissed.  Morgan  v.  Kan- 
ta»  Faeifie  Hy.  Co,,  184 

8.  After  an  interlocutory  decree  in  this 
Court  in  favor  of  the  S.  Co.,  against 
l^e  W.  Co.,  in  a  suit  in  equity,  award- 
ing  a  recovery  of  profits  for  the  in- 
fringement of  a  patent,  to  be  ascer- 
tained by  an  accounting,  the  Court 
issued  a  writ  of  sequestration  against 
the  W.  Co.,  to  the  amount  of  $40,000, 
under  which  its  land  was  attached. 
Afterwards,  a  money  decree  was  ren- 
dered in  favor  of  the  9.  Co.,  in  the 
suit,  under  which,  on  an  Execution, 
the  msrshal  levied  on  the  attached 
land,  and  it  was  appraised  and  set 
out  to  the  S.  Co.,  in  part  satisfaction 
of  the  decree.  The  S.  Co.  then  filed 
this  till  in  equity  agaitist  the  W.  Co. 
and  grantees  of  the  land  under  it, 
who  were  in  possession  under  deeds 
made  after  the  levy  of  the  writ  of 
sequestration,  praying  that  the  deeds 
be  get  aside,  and  the  S.  Co.  be  put  in 
possession  of  the  land,  and  the  de- 


fendants be  enjcnned  from  interiering 
with  such  possession :  Held, 

(1.)  The  S.  Co.  conid  come  intoa 
Court  of  equity  to  have  the  rights 
of  the  parties  in  the  land  determined^ 
and  to  have  a  decree  establishing 
its  tiUe,  if  valid,  and  setting  amde 
the  deeds,  and  awarding  an  injunc- 
tion; 

(2.)  This  Court  had  power  to  iasoe 
the  writ  of  sequestration,  and  the 
Rule  of  Court  under  which  it  was  is- 
sued was  a  valid  Rule ; 

(8.)  Under  the  Rule,  service  of  the 
writ  in  the  manner  prescribed  by 
the  Statutes  of  Vermont  for  the  serv- 
ice of  a  writ  of  attachment,  was  a 
sufficient  service; 

(4.)  Lodging  the  writ,  with  the 
return  of  service,  in  the  town  derk's 
office,  without  its  being  recorded 
there,  was  sufficient,  the  grantees 
under  the  W.  Co.  having  notice,  by 
the  terms  of  the  deed  from  it,  of  the 
existence  of  the  writ  of  sequestration ; 

(6.^  The  9.  Co.  having  all  the  title 
whicn  the  W.  Co.  had,  it  is  unimpor- 
tant that  a  stranger  owns  some  land 
claimed  by  the  S.  Co.,  but  which  the 
defendants  do  not  claim ; 

(0.)  The  8.  Co.  is  entitled  to  the 
equitable  relief  asked,  but  to  obtain 
possession  and  damages  it  must  bring 
suits  at  law.  Steam  Cutter  Co.  v. 
Jones,  188 

4.  S.,  claiming  the  right  to  dispose  of 
certain  bonds,  under  a  power  of  at- 
torney from  J.,  to  wliom  letters  tes- 
tamentary on  tbe  will  of  R.  had  been 
granted  in  Alabama,  sold  them  to  D. 
A  suit  at  law  was  brought  by  L.,  to 
whom  subsequent  letters  testamen- 
tary on  said  will  were  granted  in 
New  York,  against  D.,  for  the  con- 
version of  we  bonds.  D.  then 
brought  this  suit  in  equity  against 
L.,  to  have  the  letters  granted  to  L. 
declared  void  as  against  D.,  and  to 
enjoin  L.  from  using  them  in  supi^rt 
of  the  suit  at  law.  As  D.  could  aAil 
himself  fully,  in  the  suit  at  law,  of 
the  facts  on  which  the  suit  in  equity 
was  founded,  and  the  latter  was  real- 
ly only  a  suit  to  stay  the  suit  at  law, 
a  demurrer  to  the  b&l  was  sustained. 
Drexel  v.  Bemey,  848 

6.  A  bill  in  equity  will  not  Ue,  which 
asserts  the  legal  title  of  the  plaintiff 
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to  property  in  the  possesedon  of  the 
defeodant,  and  asks  that  it  be  deliv- 
ered up,  althoug;h  a  prayer  is  atided 
that  the  defendant  may  specifically 
perform  a  contract  to  aeliyer  it  and 
may  be  enjoined  from  setting  up  any 
claim  to  it,  and  that,  if  therel)e  a  lien 
on  any  of  it,  redemption  tberelrom 
be  allowed.  The  8vUan  ▼.  Pnmdettee 
Tool  Co.,  487 

6.  The  United  States  may  file  a  bill  in 
equity,  in  a  Circuit  Court,  to  repeal 
letters  patent  panted  for  an  inven- 
tion, on  the  ground  of  wilful  false 
statements  made  by  the  applicant,  in 
his  application,  although  there  is  no 
statute  permitting  such  a  suit  to  be 
brought     United  Staiee  y.  Ghinmnff, 

616 

7.  A  stockholder  in  a  corporation  may 
mainudn  an  action  against  it  and  its 
directors,  to  restrain  a  contemplated 
transiiction  which  is  ttUra  vires,  al- 
though all  the  other  stockholders  are 
in  favor  of  the  transaction.  Da 
FonU  Y.  Northern  Padfie  R,  R,  Co,, 

634 

8.  Under  the  circumstances  of  this  case, 
the  discretion  of  the  directors  was 
not  interfered  with  by  a  preliminary 
injunction.  id. 

See  Bavkbuptot,  2,  8. 
Costs,  1,  2. 
Injunction. 

PATKifT,  8,  10  to  14,  17  to  28. 
Partition,  8. 
Practigb,  2. 
souoitor. 
Wharf. 


EVIDENCE. 

1.  An  assignment  of  a  patent,  duly  ac- 
knowledged before  a  notary,  may  be 
put  in  evidence,  in  New  York,  with- 
out further  proof  of  its  execution.  IT. 
T,  Fhartnical  Aaaoeiaiion  v.  lilden, 

190 

2.  Depositions  de  bene  eeee  cannot,  under 
§  868  of  the  Revised  Statute**,  be  tak- 
en in  a  foreign  country,  before  a  no- 
tary public  of  thai  country.  Cortes 
Co.  V.  Thannhauaer,  662 

Vol.  XXL— 87 


8.  In  this  case  it  was  held  that  the  de- 
fendants were  entitled  to  examine 
their  witnesses  orally,  under  a  com- 
misttion  to  a  foreign  country.         id. 

/S!w  Bankruttot,  1. 
Criminal  Law,  4,  6. 
Extradition. 
Patent,  86. 
Plbaddtg,  7,  8. 
Praotiox,  2. 
Trial. 


EXECUTION. 
8se  Pbaoticb,  4. 

EXTRADITION. 

1.  Under  §  6  of  the  Act  of  August  8d, 
1882,  (22  ir.  8.  Siat.  at  Large,  216,) 
regarding  evidence  in  extradition 
cases,  the  certificate  of  the  minister 
resident  of  the  United  States,  to  cop- 
ies  of  documentary  evidence  from 
abroad,  may  be  supplemented  by  oral 
proof  that  the  originals  of  such  copies 
would  be  competent  and  sufScient  to 
authorize  the  arrest  and  commitment 
of  the  accused  by  the  tribunals  of  the 
foreign  country.    In  re  Wadge,    800 

2.  Where  there  was  sufficient  compe- 
tent evidence  before  the  Commission- 
er for  him  to  exercise  his  judgment 
as  to  its  sufficiency  on  the  merits, 
his  decision  will  not  be  reviewed  on 
habeas  corpus,  id. 


FEES. 
See  Patxnt,  14. 

FORFEITURE. 
See  Injunction. 


HABEAS  CORPUS. 
See  Extradition. 
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HUSBAKD  AND  WIFR 
See  PsoMiBSOKT  Note,  2,  4. 


IMMI6BATI0N. 

1.  The  Act  of  August  3d,  1882,  (22  U, 
S,  Stat,  at  Larf/e,  214,)  "to  regulate 
immigration,"  is  constitutiooaliy  val- 
id.    Edye  t.  Hoberttan,  460 

S.  It  is  a  regulation  of  commerce  with 
foreign  nations.  id, 

S.  The  duty  of  60  cents,  imposed  by 
said  Act,  for  each  passenger  not  a 
dtisen  of  the  United  States,  who 
comes  by  steam  or  sail  vessel  from  a 
foreign  port  to  a  port  within  the  Uni- 
ted States,  is  not  a  capitation  tax, 
within  Article  1,  section  9,  of  the 
Constitution  of  the  United  States,  id. 

4.  The  Act  is  not  passed  in  the  exer- 
cise of  the  power  of  laying  taxes,  un- 
der Article  1,  section  8,  of  sud  Con- 
stitution, id, 

5.  It  is  not  in  conflict  with  prior  trea- 
ties between  the  United  States  and 
foreign  nations.  If  it  were,  it  super- 
sedes the  treaties.  id, 

6.  Children  under  one  year  of  acre  are 
"passengers,"  chargeable  with  the 
duty.  id. 


INDICTMENT. 

See  Criminal  Law,  2,  8. 
Pkrjitbt. 


INFORMATION. 
See  Cbdiinal  Law,  8. 

INJUNCTION. 

.  In  this  case,  an  injunction  was  grant- 
ed to  restrain  the  defendant  from 
violating  an  agreement  with  the 
plaintiff  not  to  sing,  for  a  specified 
time,  at  any  other  place  than  the 


plaintiff's  theatre,  but  the  Court  im- 
posed, as  conditions^  (1)  that  the  in- 
junction should  not  be  used,  through 
the  noD-pavment  of  the  defendant's 
salary,  to  oe  afterwards  earned,  to 
enforce  the  collection,  by  the  plaint- 
iff, of  a  disputed  claim  for  advances ; 
(2)  that,  in  view  of  the  short  time  re- 
maining, the  defendant  should  not  be 
sent  to  California,  under  the  asree- 
ment,  nor,  in  view  of  her  health,  to 
any  very  distant  point;  (8)  that  the 
plaintiff  should  give  security  to  pay 
weekly  the  defendant's  weekly  salary 
under  the  agreement  McComU  v. 
Braham,  278 

2.  It  was  held,  that  a  provision  in  the 
agreement  for  the  forfeiture  by  tiie 
defendant  of  a  week's  wages  for  every 
nulation  of  the  agreement,  was  not 
such  a  liquidation  of  the  damages  as 
to  bar  a  remedy  by  injunction,  but 
was  only  a  penalty  to  secure  the  ob- 
servance of  the  agreement.  id. 

See  CoNBTiTinioNAL  Law. 
Equitt,  7,  8. 
Patkkt.  9,  16. 
Trads-Mark. 
Whabp. 


INSURANCE  (MARINE). 
Bee  Common  Cakukr,  4. 

INTEREST. 
See  National  Bank,  2. 

INTERNAL  REVENUE. 
See  Ckiminal  Law,  2. 

J 

JUDGMENT. 

See  EgmTT,  I. 
Plbadino,  7,  8. 
P&Acnov,  8  to  6. 

JURISDICTION. 
1.  In  a  suit  brought  in  this  Courts  by 
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one  foreign  corporatioD  against  an- 
other foreign  corporation,  to  recover 
•damages  for  the  loss  of  merchandise, 
while  being  transported  in  the  Do- 
minion of  Canada,  process  for  the 
-commencement  of  the  suit  was  served 
on  an  agent  of  the  defeodant  in  the 
Sonthem  District  of  New  Yurlr, 
whore  the  defendant  carried  on  busi- 
ness, the  service  being  in  a  mode  au- 
thorized by  the  laws  of  New  York. 
Held^  that  the  defendant  was  found 
in  that  District,  within  the  meaning 
of  §  789  of  the  Revifed  Stntutis. 
MerehanU^  Mfg.  Co,  v.  Grand  Tmnk 
Mailicay  Co.,  109 

S.  Where  the  assignor  to  the  plnintiff 
could  have  maintained  the  suit  in  this 
Court,  and  transfers  the  legal  title  to 
the  plaintiff,  the  Court  will  not  in- 
-quire  into  the  consideration  of  the 
transfer.    Stanley  v.  Board  of  Super- 

249 


Z,  Claims,  each  amountinji:  to  less  than 
$500,  having  been  assigned  to  a  per- 
son who  already  was  the  owner  of  a 
claim  amounting  to  $500,  it  was  held 
that  he  could  sue  for  all  the  claims, 
in  one  suit,  in  this  Court.  id. 

4.  A  suit  was  commenced  in  a  State 
Court  of  New  York  against  a  foreign 
corporation,  the  Court  having,  by 
statute,  jurisdiction  only  in  case  of  a 
resident  plaintiff.  The  defendant  an- 
swered setting  up  that  the  plaintiff 
was  a  resident  of  England,  and  then 
removed  the  case  into  thib  Court,  and 
moved  here  for  security  for  costs,  on 
the  ground  of  the  non-residence  of 
the  plaintiff  Counter  affidiivita  be- 
ing put  in :  Hdd,  that,  as  the  issue  of 
the  residence  of  the  plaintiff  was  the 
material  one  in  the  case,  and  as  this 
Court  could  have  no  jurisdiction  if 
the  State  Court  would  not  have  had, 
the  issue  must  be  left  to  be  determin- 
ed at  the  trial.  Simpkim  v.  Lake 
Shore  &M.8.R.  Co.,  664 

See  AanTRATioir. 
Costs.  8. 
Equity,  1. 

Removal  of  Cause,  1  to  6, 8, 9. 
Trial. 
Whabf,  8. 


L 

LABEL. 
See  Trade-Mark,  1  to  8. 

LACHES. 
See  Rbmoval  of  Cause,  1,  8. 


LAND. 


See  Partition. 
Wharf. 


LEASE. 
See  Wharf,  8. 

LIEN. 

1.  A  foreign  steamer,  owned  in  Ham- 
burg, and  chartered  by  her  owner  to 
H.,  was  supplied  by  B..  at  Philadel- 
phia,  with  coal  for  a  voyage  for  H., 
on  the  order  of  W.,  who  was  the  agent 
there  of  H.  The  steamer  was  in  the 
possession  of  H.  and  her  master  waa 
under  the  orders  of  H.  B.  relied,  in 
part,  on  the  credit  of  the  vessel :  hddt 
that  the  vessel  was  liable,  in  rem,  for 
the  price  of  the  coal.     The  India,  268 

2.  Where  a  steam  tug,  in  the  perform- 
ance of  two  successive  contracts  for 
the  towage  of  different  vessels,  acta 
so  negligentlv  that  both  vesbels  are 
dama^red,  and  the  processes  under 
two  libels  in  rem,  i^ainst  the  tug, 
to  recover  the  damages  sustained  by 
the  respective  owners  of  the  vessels, 
are  served  on  the  tug  at  one  and  the 
same  time,  and  the  owner  of  the  ves- 
sel first  damaged  has  done  nothini^ 
to  waive  his  Uen  or  postpone  it,  and 
has  not  been  guilty  of  laches,  he  is 
entitled  to  priority  of  payment  out  of 
the  proceeds  of  the  tug.  The  Frank 
G.  Fwoler,  410 

See  SouciTOR. 


LIMITATION  OF  LIABILITY. 
See  Sbip-Ownbe,  1  to  6. 


580 


INDEX 
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MARRIED  WOMAN. 

See  Patiht,  4.  5. 

PftoMUBo&T  Non,  2,  4. 


MASTER. 
See  Patskt,  14. 

MINOR. 
S»  pAKTmov,  4. 


MORTGAGE. 

.  A  mortgage  purporting  to  eonyey 
all  the  real  property  of  the  grantor, 
in  certain  towns  in  ('onne&cnt,  is 
insufficient  to  vest  a  title  to  the  lands 
of  the  mortgagor  in  those  towns,  as 
against  sabMOoent  non-assenting  and 
attaching  ana  jndgment  creditors. 
Btaffvrd  Nat,  Bk.  ▼.  Spragu;       473 


MUNICIPAL  BOND. 

1.  B.,  the  collector  of  Ber^n  oonnty, 
New  Jersey,  was  anthoriaed  by  stat- 
ute to  sign  and  issue  bonds  of  the 
connty  in  the  nanae  of  the  plaintiff, 
to  retire  old  bonds.  He  signed  and 
issued  102  more  bonds  than  were  re- 
quired for  that  purpose,  24  of  them 
while  he  was  ctillector,  and  78  of  them 
after  he  ceased  to  be  collector.  The 
102  bonds  were  held  by  the  defend- 
ant for  value.  They  did  not  contain 
a  redud  that  they  were  issued  in  con- 
formity with  the  statute.  In  a  suit 
by  the  plaintiff  to  compel  the  defend- 
ant to  surrender  the  bonds:  Hdd, 
that  the  78  bonds  were  forgeries, 
because  signed  after  B.  ceased  to  be 
collector,  and  that  the  defendant  ac- 
quired no  title  to  the  24  bonds,  be- 
cause they  were  issued  without  au- 
thority. Boord  of  Chmen  FrethM- 
en  T.  Merchants  Not  Bank,  1 S 

2.  Municipal  bonds  were  issued  by  a 
town  in  New  York,  under  seal,  pay- 
able to  bearer,  with  interest  coupons, 
not  under  seal,  payable  to  bearer. 


A  salt  was  brought  hv  a  dtixen  of 
PennsyWania,  the  holder  of  some  of 
the  bonds  and  coupons,  againsi  the 
town,  to  recover  interest  on  the 
bonds.  The  plaintiff  obtained  the 
bonds  and  coupons  from  a  citiaen  of 
New  York:  i/eU,  that  the  pluntiff 
was  not  an  assij^ee  of  the  bonds  azMl 
coupons,  within  the  meaning  of  §  1 
of  the  Act  of  March  8d,  1875,  (18 
U,  S,  Stat,  at  Larffe,  470,)  but  wa» 
to  be  regarded  as  the  direct  pnMn- 
Farry,  Town  of  Lytmt,      116 


8.  The  case  of  Coe  t.  Ctunffa  Lake  J8L 

B.  Co,,  (19  BUitek/.  C.  C.  B,,  622,) 

'   distinguished.  idi 

4.  The  decision  in  JfeUem  y.  7W»  of 
Laneing,  (20  Blatehf,  C,  C,  B.,  278,) 
as  to  bonds  issued  by  the  town  of 
Lansinff ,  in  aid  of  the  constructiaii 
of  the  New  York  and  Oswego  Mid- 
land liailroad  Company,  confirmed. 
T^omae  t.  Ihum  of  Landng,        11» 

6.  Under  §  1  of  the  Act  of  the  Legia- 
lature  of  New  York,  paaed  April 
5th,  1871,  {Law%  of  New  York,  1871, 
voL  1,  eh.  298,  D.  586,)  it  was  neces- 
sary that  the  board  of  directors  of 
the  railroad  company  should  desig- 
nate the  termini  and  route  of  the 
western  extension  before  any  town 
could  haye  power,  under  that  Act, 
to  issue  any  Donds  in  aid  of  the  con- 
struction of  the  road.  idL 

6.  Such  want  of  power  is  not  cured  by 
any  recitals  in  the  bonds,  or  bv  the 
fact  that  they  are  in  the  hands  <^ 
bona  fide  holders,  or  that  the  town 
has  paid  interest  on  the  bonds,  or 
has  retained  the  certificate  of  stock 
received  on  the  issue  of  the  bonds,  id, 

7.  Under  chapter  18  of  the  Laws  of 
New  York,  of  1881,  {AH  of  Februmy 
11th,  1881,/).  18,)  authorizing  the  su- 
pervisor  and  justices  of  the  peace  of 
the  town  of  Lewiston,  '*  or  any  three 
of  such  officers,"  to  execute  and  iasae 
bonds,  bonds  executed  by  the  four 
justices  of  the  peace,  without  the  su- 
pervisor, are  yalid.  Owrrie  y.  Town 
ofLewitton,  886 

8.  Such  statuto  is  not  inyalid,  as  betnc 
unconstitutional.  t£ 
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t^.  It  is  no  defence  to  a  snit,  to  reeover 
on  such  bonds,  in  this  Court,  against 
the  town,  that  a  salt  is  pending  in  a 
Court  of  the  State,  brought  by  tax- 
payers against  the  saperrrsor,  to  re- 
strain him  from  paying  over  any  of 
the  moneys  oi  the  town  to  holders  of 
such  bonds.  id, 

10.  After  the  enactment  of  chapter  926 
of  the  Laws  of  New  York,  of  1871, 
amending  chapter  907  of  the  Laws 
of  1869,  proceedings  for  issuing  the 
bonds  of  a  town  in  aid  of  a  railroad 
were  had  wholly  under  the  Act  of 
1869,  disregarding  the  amendments 
of  1871.  In  a  suit  to  recover  against 
the  town  on  coupons  from  bonds  so 
issued:  Held,  that  the  bonds  were 
Toid.     Oowdrof  y.  Town  of  Oaneadea, 

851 

11.  It  was  required  by  chapter  926  of 
the  Laws  of  New  York,  of  1871,  that 
a  petition  to  issue  the  bonds  of  a  town 
in  aid  of  a  railroad,  should  be  made 
by  a  majority  of  the  tax-payers,  "  not 
including  those  taxed  for  dogs  or 
highway  tax  only,"  and  it  was  pro- 
Yided  that  the  word  "tax-payer," 
when  used  in  the  Act,  should  mean 
certain  defined  persons,  '*  not  includ- 
ing those  taxed  for  dogs  or  highway 
tax  only."  A  petition  set  forth  that 
its  subscribers  were  a  "  majority  of 
the  tax-payers  "  and  did  not  say  "not 
including  those  taxed  for  doors  or 
highway  tax  only :  *'  Bed,  that  the 
petition  was  sufficient  Hieh  ▼.  Town 
o/Mentz,  492 

12.  A  petition  for  authority  to  bond 
a  town  in  aid  of  a  railroad,  under 
the  provisions  of  chap.  907  of  the 
Laws  of  New  York,  of  1869,  "and 
the  Act  or  Acts  amendatory  thereof," 
was  presented  to  the  Supreme  Court 
of  that  State.  Chap.  926  of  the  Laws 
of  1871,  amending  the  Act  of  lf?69, 
provided  (§  1,)  that  a  majority  of  the 
tax-payers  of  a  town,  taxed  or  as^ 
sessed  for  property,  *'  not  including 
those  taxed  for  dogs  or  highway  tax 
only,"  might  apply,  by  petition,  for 
such  authority,  setting  forth  that 
they  were  "such  majority  of  tax- 
payers," <&c.  The  same  Act  defined 
the  word  "  tax-payer  "  to  mean  "  any 
person  or  corporation  assessed  or 
laxed  for  property,     »    •    •     not 


including  those  taxed  for  dogrg  or 
hifl:hway  tax  only."  The  petition 
did  not  use  the  words  "  not  includ- 
ing those  taxed  for  dogs  or  highway 
tax  only."  The  Court  adjudged  that 
a  majority  of  the  tax-payers,  "  not  in- 
cluding those  taxed  for  dogs  or  high- 
way tax  only,"  had  signed  the  peti- 
tion, and  commissioners  were  ap- 
pointed, and  the  bonds  were  issued, 
m  1874.  In  1880,  under  chaps.  76 
and  817  of  the  Laws  of  1878,  and 
chaps.  12  and  146  of  the  Laws  of 
1880,  a  majority  of  the  commission- 
ers resolved  that  the  bonds  should 
be  retired,  and  new  bonds,  at  less  in- 
terest, be  issued.  The  old  bonds 
were  retired  and  the  new  bonds  were 
issued,  reciting,  on  their  face,  the 
foregoing  facts,  and  were  sold  at  par. 
In  a  suit  on  coupons  cut  from  them : 
Held,  that  the  town  could  not  set  up, 
as  a  defence,  such  alleged  defect  in 
the  ori^nal  petition.  Chandler  r, 
2'own  of  AUiea,  499 


N 

NATIONAL  BANK 

1.  W.  owned  10  shares  of  the  stock 
of  a  national  bank,  located  in  Con- 
necticut, which  stood  in  his  name  on 
its  books,  and  held  a  certificate  there- 
for, issued  by  the  bank.  He  assigned 
the  stock,  in  New  York,  to  D.,  by 
delivering  to  him  the  certificate,  and 
a  written  assignment  in  blank  o( 
and  a  power  of  attorney  in  blank  to 
transfer,  the  shares.  Afterwards  D. 
assigned  the  shares,  for  value,  in 
New  York,  to  S.,  by  delivering  to  S. 
the  said  certificate,  assij^ment  and 
power.  The  bank  refused,  on  de- 
mand, to  transfer  the  shares  to  the 
name  of  S.  After  said  delivery  to 
S.,  and  before  such  refusal,  the  stock, 
which  still  stood  in  the  name  of  W., 
was  attached  by  legal  proce<«  in  a 
suit,  in  Connecticut,  ngainst  W.,  as 
the  property  of  W.  After  such  re- 
fusal, execution  was  issued  on  a  judg- 
ment in  said  suit,  and  the  stock  was 
seized  and  sold  to  C,  and  the  bank 
transferred  the  stock  from  the  name 
pf  W.  to  that  of  C,  on  its  books. 
The  bank  had  no  by-laws,  and  its 
uniform  practice  had  been   to    re- 
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qofre  the  trauferrer  to  floUioriBe  tiie 
teansler  on  tbe  traoflfer  bookB,  either 
in  person  or  by  attorney,  on  the  sur- 
render of  the  ooteUnding  certificnte. 
In  n  Bait  by  S.  against  the  bank  to 
reooyer  dam^ses  for  such  refdsal  to 
transfer:  Rtid,  that  the  unrecorded 
transfer  had  precedence  over  the  at^ 
taehment,  and  the  bank  was  liable  to 
8.  in  damages.  SeaU  t.  Ptquatukoek 
Nat.  Bank,  203 

%  Under  §  6.198  of  the  Reyised  Stat- 
utes, a  person  who  has  paid  to  a  na- 
tional bank  more  than  legal  interest 
is  entitled  to  recover  back  twice  the 
amount  of  the  entire  interest  actoally 
paid.    HVl  ▼.  Not  Bank  of  Barre, 

268 

8.  An  insolrent  national  bank,  known 
by  its  officers  to  be  insolyent,  recdved 
for  collection  a  draft  sent  to  it  as  an 
agent  to  collect  it  and  remit  the  pro- 
ceeds. It  collected  the  monev  and 
mingled  it  with  its  own  funds,  before 
any  proceedmgs  were  institnted  to 
pat  it  iDto  liquidation.  In  a  suit 
against  the  receiver  of  the  bank,  to 
recover  the  money  collected  on  the 
draft,  as  being  in  his  hands  in  trust : 
Held,  that  the  suit  would  not  lie.  H- 
linois  Tnttt  and  JSavinfft  Bank  v. 
Smith,  276 

See  RsMovAL  or  Cause,  4. 
Tax, 


NAVIGATION. 

See  CoLLisioir,  1,  2. 
Smp-OwKiK,  1  to  6. 


NEGLIGENCE. 
See  CoMMOir  Cak&ikb. 

NEW  TRIAL. 

See  Promisbost  Note,  4. 
Plbadeng,  6. 
Trial. 

NEW  YORK  CITY. 
^0  Wharf. 


NORTHERN  PACIFIC  RAILROAI> 
CO. 

.  The  history,  omnixatlon  and  posi- 
tion of  tbe  Northern  Paeifie  Railroad 
Company,  explained.  Da  PonU  t. 
Narihem  Paafie  Jt  R  Co,,  684 

2.  Under  the  Joint  Resohitiona  of  Con> 
gross,  of  March  1st,  1869,  (16  CT.  S, 
Slat,  at  Large,  3(46,)  and  May  Slsk, 
1870,  (16  Jd„  378,)  and  the  mortgage 
for  180,000.000,  made  therennder, 
and  its  foreclosure,  and  the  re-(«rgan- 
ization  of  the  company,  it  has  power 
to  issue  not  only  a  first  mortgage, 
but,  with  the  consent  of  three/oaitlis 
of  the  preferred  stockholders,  a  seo> 
ond  mortgage,  with  a  view  to  use  its 
proceeds  to  complete  and  equip  the 
road.  tdL 


NOTARY  PUBLIC. 

See  EvxDBNOR,  2. 

NOTICE. 

PROMISSORT  NOTB,  1,  2. 

NUISANCE. 
See  CoNSTiTDTioNAL  Law. 


PARTITION. 

1.  There  is  nothing  in  the  General 
Statutes  of  Vermont,  221,  §  26.  Rev. 
Laws,  §  3,871,  which  deprives  of  his 
land  a  person  whose  land  has  been 
entered  upon  and  taken  by  a  railroad 
company  without  his  being  psid  for 
it,  and  restricts  him  to  a  right  to  re- 
cover damages  for  its  taking.  AuaHn 
V.  BuOand  R.  R  Co.,  868 

2.  If  that  were  the  effect  of  the  stat- 
ute, it  would  be  contrary  to  Chap.  1, 
Art.  2,  of  the  Constilutaon  of  Ver- 
mont.  rdL 

8.  A  person  whose  land  hss  been  so 
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taken  without  ita  being  paid  for,  may 
have  a  remedy  io  equity,  in  this 
Court,  if  a  partition  is  necessary,  id, 

4.  The  mode  of  dealing  with  the  in- 
terests in  land,  of  minors  who  are 
not  before  the  Court,  ezplaioed.    id, 

6.  The  rights  of  riparian  proprietors 
in  respect  to  erecting  docks  in  Lake 
Champlain  under  the  Vermont  stat- 
ute, {Rev.  Law,  uct.  1,919,  1,920,^ 
explained.  to. 

PARTY. 

See  Equitt,  1,  2. 
Partition,  4. 
Patbht,  21. 


PASSENGER. 
See  Railroad,  2. 

PATENT. 

1.  Inyention,  (1.) 

2.  Novelty. 

8.  Abandonment,  (2.) 
4.  Disclaimer,  (8.) 

6.  Re-issue. 

0.  Specification. 

7.  Assignment,  (4  to  6.) 

8.  License. 

9.  Duration. 

10.  Validity,  (7.) 

11.  InfringemeDt,  (8,  9.) 

12.  Suit  in  Equity,  (10  to  14.) 
18.  iDJunctioD,  (IS,  16.) 

14.  Damages.  (11  to  20.) 

15.  Profits,  (21  to  24.) 

16.  ParticuUr  Patents. 

(1.)  Holt— Marking-wheel,  (26.] 

(2.)  Le  Fever — Breech-loadingnre 
arm,  (26.) 

(8.)  Wallace — Process  of  manufac- 
turing  spoons  and  forks  ;  Wal- 
lace— Spoon  and  fork,  (27  to 
29  ) 

(4.)  Lull  and  Porter  —  Shutter- 
liin^e.  (80.  81.) 

(5.)  Brock — Dummy  for  display, 
ing  clothing,  (82,  83.) 

^6.)  Parsons— Soap,  (84,  86.) 

(7.)  Adams— Electro-deposition  of 
nickel,  (36  to  39.) 

(8.)  Rathbone  and  Uailes — Coal- 
stove,  (40,  41.) 


(9.)  Turrell— Skate,  (42, 48.) 
(10.)  Lansburgh— Kilcer,  (44,45.) 
(II.)  Clark — (Jheese-former  for  ci- 
der-press, (46  to  49.) 
.   (12.)  SchiUinsjer — Concrete  pave- 
ment, (60  to  52.) 
(18.)  Ives— Door-bolt,  (53,  54.) 
(14.)  Cowell— Trunk-catch,  (2  pa- 
tents ; )    Rice — Trunk-catch, 
(56  to  60.) 
(15.)  Fetter— Drive-screw,  (61  to 

68.) 
(16.)  Gramme    and   D'Ivernoi»— 
Ma^eto-electric  machine,  (64 
to  66.) 
(17.)  Hotchkiss— Clock- movement^ 

(67  to  69.) 
(18.)    Oilbert  —  Manufacturing 
starch,  (8  patents;)  J  ebb  and 
Jebb — Manufacturing  starch; 
Owens-^-Manufacturing  starch, 
(70  to  79.) 
(19.)  Davis— Scoop,  (80,  81.) 
(20.)  Cory— Broom,  (82,  83.) 
(21.)  Walton— Des^  for  printed 
material  for  gored  skirts,  (84, 
85.) 

1.  Invention, 

1.  A  claim,  in  a  patent,  to  "  a  metallic 
roofing  or  covering  made  of  a  series 
of  corrugated  shingles,"  where  all 
that  was  done  was  to  adopt,  for  the 
fastening  and  laying  of  metallic  shin- 
gles, old  means  used  for  fastening 
and  laying  wooden  shingles,  is  voif 
American  Iron  Co,  v.  Aftglo-Ameri- 
can  Roofing  Co.,  824 

SeentQ  29,  82,  88,  89,  47,  48,  74, 
80,  81. 


2.  NoveUy. 

/S^  27  to  29,  82  to  84,  89,  40,  49, 
62,  61,  74. 


8.  AhandonmenL 

2.  Under  the  Patent  Acts  of  1886  and 
1839,  a  patent  is  not  invalidated  al- 
though the  invention  was  in  publio 
use  or  on  sale  for  more  than  two 
years  prior  to  the  application,  unless 
the  inventor  consented  to  or  allowed 
it,  although  he  showed  bis  invention 
to  another,  and  gave  him  an  artiida 
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embodying  it,  bat  not  to  sell,  and  he 
g^ye  it  to  others;  who  be?an  making 
the  article  for  sale,  so  that  il  got 
into  public  nse  and  on  sale,  more 
than  two  years  before  the  applica- 
tion.    J)avi$  y.  JFrederieka,  566 

See  71,  78. 

4.  DueUnnur, 

Z.  A  disclaimer  cannot  be  used  to 
make  a  patent  coyer  what  is  not  de- 
scribed and  claimed  as  a  part  of  the 
inyention.  Whiie  t.  K  F.  Gleason 
Mfg.  Co,,  864 

See^l. 


6.  Be-istue. 

See  25,  42  to  45,  58  to  67,  61,  67 
to  69,  82,  88. 

6.    SpeeifieoHon, 
See  80,  88,  40,  72. 

7.  AiaignmerU, 

4.  A  married  woman  may,  nn'ler  the 
laws  of  the  United  States,  be  the  as- 
signee of  a  patent,  but  her  power  to 
asslq^  a  patent  depends  on  the  law 
of  the  State  where  she  resides.  Fet- 
ter y.  NewhaU,  446 

6.  In  New  York  she  can  assifpi  a  pat- 
ent, without  her  husband  joining  in 
the  as)«ignment ;  and  she  can  sue  in 
her  own  name,  without  her  husband, 
for  an  infringement  of  her  rights,  id, 

6.  An  assignment  of  a  patent  does  not 
carry  an  assis^nment  of  claims  for 
past  infringements.  N.  Y.  Orape 
Sugar  C:  t.  Buffalo  Grape  Sugar 
Co,,  619 

See  EyiDENOB,  1. 

8.  lAeenee. 
See  68,  79. 

9.  Duraiion, 
See  64  to  66. 


10.  Validiig, 

7.  The  ralidi^  of  letters  pateo^grant- 
ed  by  the  United  States  UDOer  the 
Acts  of  July  4th,  1836.  (6  U,  S,  Sfai. 
at  Large,  117,)  March  8d,  1889,  (/d, 
868.^  and  March  2d,  1861,  (12  Id,, 
246,)  does  not  all  depend  on  the  ya- 
lidity  of  a  prior  patent  granted  for 
the  same  inyention  in  a  foreign  caun. 
try,  although  its  duration  may.  Cor» 
nely  y.  Marckwald,  867 


11.  Infringement, 

8.  In  a  suit  in  equity  by  a  patentee 
against  the  maker  of  infringing  ma- 
chines, there  was  a  decree  for  an  in- 
junction and  for  $1,  as  nominal  dam- 
ages, which  sum  was  tendered  to  the 
plaintiff  by  the  defendant.  After- 
wards, the  plaintiff  sued  in  equity  a 
user  of  one  of  the  machines  inyolyed 
in  the  suit  against  the  maker,  to  re- 
coyer  for  such  use:  Held,  that  such 
recoyery  in  the  suit  against  the  ma- 
ker, and  such  tender,  was  not  a  bar 
to  the  suit  against  the  user.  Blake 
y.  Cfreenwooi  Cemetery,  222 

9.  C,  in  a  suit  against  W.,  for  the  in- 
fringement of  a  macMne  patent, 
claimed  to  recoyer  the  profits  of  the 
manufacture  and  sale  by  W.  of  ma- 
chines sold  to  S.  Such  profits  were 
decreed.  In  the  decree  some  money 
was  recoyered  and  real  estate  was  set 
off,  on  execution,  in  satisfaction  of  the 
balance  In  a  suit  by  C.  against  S., 
for  infringement  by  the  use  of  the  ma- 
chines, it  was  held  that  there  was, 
prima  facie,  a  satisfaction  of  the  de- 
cree, and  that  there  ought  to  be  no 
injunction  against  S.  Steam  Stone 
Cutter  Co.  y.  Sheldon,  260 

See  10,  19,  20,  26,  81,  86,  87,  60, 
61,  68  to  60,  68,  84,  85. 


12.  Suit  in  Equity. 

10.  A  bill  in  equity  to  restrain  the  in- 
fringement of  letters  patent  will  lie 
agamst  some  of  the  members  of  a 
copartnership  which  has  infringed 
the  patent,  although  the  cop.irtner- 
ship  is  a  joint-stocK  association,  and 
the  interest  of  its  members  in  it  ia 
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represented  by  sharee  of  stock.    l\f' 
Ur  T.  Galhway,  66 

11.  In^  suit  in  equity  for  the  infringe- 
ment of  letters  patent,  an  objection 
that  the  plaintiff  had  no  title  to  the 
patent,  which  might  hare  been  taken 
by  demnrrer,  was  first  taken  on  final 
hearing.  Title  in  the  plaintiff  not 
being  shown  by  the  proofs,  the  bill 
was  dismissed,  without  prejudice  to 
the  right  to  file  another  bill  JPel- 
ham  y.  Edelmtyer,  188 

12.  The  requirement  of  §  4,900  of  the 
Reyised  Statutes,  that  a  patented 
article  must  be  marked  as  patented, 
or  no  damages  for  infringement  can 
be  recovered  "  except  on  proof  that 
the  defendant  was  duly  notified  of 
the  infringement  and  continued,  after 
such  notice,"  to  infringe,  applies  to 
suits  in  equity.  N,  Y,  Fhcarmieal 
AuoeiaHon  y.  Tilden,  190 

18.  It  is  sufficient  if  the  notification 
was  verbal,  and  included  information 
as  to  the  date  of  the  patent.  id. 

14.  Where,  in  a  suit  in  equity  for  the 
infringement  of  letters  patent,  the 
defendant  is  adjudged  to  be  an  in- 
fringer and  decreed  to  account,  the 
defendant  must,  in  the  first  inrtance, 
pay  the  master's  fees  on  the  account- 
ing.    Umer  y.  KayUm,  42b 

See  Costs,  2. 
Equity,  6. 
8,  9,  16,  17  to  21,  28. 


18.  Injunction. 

16.  The  defendant  was  sued  at  law,  in 
1880,  by  the  plaintiff,  for  infringing 
a  patent.  The  suit  remained  pend- 
ing, but  unprosecuted.  In  1888,  the 
plaintiff  brought  this  suit  in  equity 
against  the  defendant,  for  infringing 
the  patent,  and  applied  for  a  prelim- 
inary injunction.  The  defendant  had 
been  doing,  for  seven  years,  the  same 
thing  now  complained  of..  The  plaint- 
iff only  granted  lioenses  under  his 
patent.  The  defendant  was  pecuni- 
arily  responsible,  and  his  license  fee 
would  be  about  $800  a  year  :  Hrld, 
that  the  application  must  be  denied. 


United  Ifichd  Co.  v.  Keu>  Home  Sew- 
ing Machine  Co.,  416 

16.  Mere  delay  in  seeking  relief,  when 
there  is  no  estoppel,  will  not,  in 
^neral,  prevent  an  injunction, though 
It  may  preclude  a  right  to  an  account 
for  past  profits.  N.  Y.  Orape  Sugar 
Co.  y.  Buff^alo  Orape  Sugar  Co.,  619 


See  9. 


14.  Damagee, 


17.  In  this  case,  it  was  shown  what  sum 
the  plaintiff  would  have  realized  on 
a  safe  to  the  defendant  of  a  patented 
machine,  and  that  that  sum  did  not 
include  the  use  of  any  other  inven- 
tion nor  any  profit  of  manufacture  or 
sale,  and  that  the  defendant  would 
have  boneht  a  machine  from  the 
plaintiff  if  he  had  not  used  the  in- 
fringing machine:  Held,  that  the 
plaintiff  was  entitled  to  recover  such 
sum,  as  damages.  Blake  y.  Green- 
wood Cemetery,  222 

18.  If  profits  for  the  use  of  tl\e  machine 
are  to  be  recovered,  in  addition  to 
such  damages,  such  profits  must  be 
proved.  id. 

19.  In  this  cflse.  damages  were  allowed 
to  the  plaintiff,  in  a  suit  in  equity 
for  the  mfringement  of  letters  patent, 
for  an  enforced  reduction  in  the  sell- 
ing price  of  his  goods,  containing 
the  patented  invention,  caused  by 
the  competition  of  the  defendant's  in- 
fringing article.    Fit^ Y.Bragg,  802 

20.  The  entire  redaction  in  the  selling 
price  of  the  article  as  a  whole  was 
allowed,  it  appearing  that  the  dis- 
tinctive feature  which  made  a  mar- 
ket for  the  plaintiff's  and  the  defend- 
ant's article  was  the  patented  inven- 
tion, id. 


16.  ProjUe. 

21.  A  bill  in  equity  for  the  infringe- 
ment of  a  patent  named  as  defend- 
ants a  corporation,  and  L.,  president 
of  it,  and  prayed  that  a  subpoena  be 
issued,  directed  to  the  corporation 
and  L.,  defendants.  The  subpoena 
was  not  served  on  L.    A  solicitor 
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appeared  for  the  defendants,  not  nam- 
ing them.  An  answer  was  filed  as 
the  answer  of  the  defendants,  not 
naming  them,  sigpied  by  the  solicitor 
as  solicitor  for  the  defendants,  with- 
out naming  them,  sworn  to  by  L. 
as  a  defendant  and  signed  by  him  in 
his  indiyidool  name.  The  bill  al- 
leged infrioeement  by  the  corpora- 
tion and  by  L.  as  its  officer  and  affent. 
L.  owned  the  whole  capital  stock  of 
the  corporation:  Seld,  that  L.  be- 
came personally  a  defendant,  and 
was  liaole  personally  for  the  profits 
found.  ImoU  ▼.  Standard  Laundry 
Machinery  Co.,  184 

22.  Profits  were  found  and  allowed,  bat 
nothing  beyond,  as  damages.         id, 

28.  Where  apHmafaeie  case  as  to  the 
amount  of  profits  is  made  out,  and 
the  defendant  has  an  opportunity  to 
Tary  it,  and  does  not,  the  presump- 
tion is  that  he  cannot.  td 

24.  As  the  result  of  an  accounting  before 
a  master,  for  profits  made  by  the  use 
of  a  patented  bond  and  coupon  reg- 
ister, he  reported  2^  cents  per  bond 
per  year,  as  a  saying  of  time  and 
labor,  by  the  use  of  the  patented  reg- 
ister, over  the  saving  which  could 
have  been  obtained  by  the  use  of  the 
several  systems  of  registration  open 
to  use  at  the  time.  He  made  his  find- 
ing on  the  testimony  of  a  witness 
who  made  a  merely  arbitrary  esti- 
mate, based  on  a  comparison  between 
the  patented  system  and  the  method 
which  most  remotely  approximated 
to  that  system,  of  all  those  which 
the  defendants  had  a  right  to  em- 
ploy. There  being  no  evidence  to 
show  the  profits  actually  derived  by 
the  defenaants  from  their  use  of  the 
patented  system  as  they  used  it,  the 
report  of  the  master  was  set  aside. 
Munsan  v.  2^e  Mayor,  Jtc,  of  Kew 
rark,  842 

See  9,  16,  18. 

16.  Particular  Palenti, 
(1.)  Hott—Marking-whed, 

26.  Claim  2  of  re-issued  letters  patent, 
No.  6,714,  granted  to  Horace  Holt, 
October  2«th,  1876,  for  an  *•  improve- 


ment in  marking  wheels,"  (the  orig- 
inal ])atent,  No.  52,169,  having  been 
granted  to  him  January  23(^1866.) 
namely,  "  2.  The  combination,  with 
a  handle,  of  a  type-wheel  provided 
with  flanges,  for  keeping  toe  plane 
of  the  type  parallel  with  the  surface 
of  the  article  to  be  marked,"  is  in- 
valid, because  it  covers  rifid  flanra, 
while  the  specification  of  the  original 
patent  required  elastic  flanges.  Holt 
y.  Keeler,  68 


(2.)  L$  Fever — BreechJoadmg  fire-arm. 

26.  Claim  1  of  letters  patent.  No.  206,- 
193,  granted  to  Daniel  M.  Le  Fever, 
June  25th,  1878,  for  an  "improve- 
ment in  breech-loading  fire-arms,* 
namely :  "1.  In  breech-loading  fire, 
arms,  the  projection  k,  formed  with 
square  shoulders  on  its  sides,  in  com- 
bination with  the  recoil  plate,  pro- 
vided with  a  corresponding  recess, 
the  shoulders  on  said  proiectirtn  and 
on  the  recess  being  curved  in  the  arc 
of  a  circle  struck  from  the  pivot  on 
which  the  barrels  turn,  substantially 
as  and  for  the  purposes  describedr 
is  not  infringed  by  a  breech-loading 
fire-arm  in  which  there  is  a  projec- 
tion having  square  shoulders,  extend- 
ing backward  from  the  rear  end  of 
the  barrels,  and  fitting  into  a  cor- 
responding recess  in  the  recoil  plate, 
but  in  which  the  shoulders  are  not 
curved,  but  are  straight  and  tangen- 
tial to  the  line  of  movement  Le  Peeer 
V.  Remington,  80 


(8.)  Wallaee — Proeete  of  manufacturing 
Spoons  andforke. 
Wallaee — Spoon  and  fork. 

27.  Claim  1  of  letters  patent.  No.  220,- 
002.  granted  to  Robert  Wallace, 
September  28d,  1879,  for  improve- 
ments in  the  process  of  manutiactnr- 
ing  spoons  and  forks,  namely :  '*  1. 
The  method  or  process  of  manufac- 
turing forks  or  spoons  from  homo- 
geneous steel,  consisting,  essentially, 
m  the  following  steps:  first,  in  cut- 
ting the  blanks  of  the  desired  size  and 
form;  second,  in  impnrtinj?  a  smooth 
surface  to  the  blank ;  thira,  in  apply- 
ius^  adhesive  substance,  such  sis  tur- 
pentine, to  the  blanks  or  roUtt,  or 
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both,  preparatory  to  roUiDg,  and  af- 
terward cold-roiling  the  blanks  to 
imppt  the  desired  thickness  t^)  the 
different  portions  thereof;  fourth,  in 
annealing  the  cold-roUed  blanks  in 
air-tight  receptacles;  fifth,  in  stamp- 
ing, 8haping  and  plating  the  blanks 
to  iforni  the  completed  article,  sub- 
stsntiallj  as  hereinbefore  set  forth," 
is  valid.     WoJUaee  y.  Notfa,  83 

28.  The  claims  of  letters  patent,  No.  220,- 
OOS,  granted  to  Robert  Wallace,  Sep- 
tember 28d,  1879,  for  impruvements 
in  spoons  and  forks,  being  for  the 
proanct  resulting  from  the  employ, 
ment  of  the  process  covered  by  claim 
1  of  said  letters  patent.  No.  220,002, 
is  valid.  id, 

20.  Although  the  result  is  attained  by 
a  succession  of  processes  separately 
old,  they  had  not  been  practically 
grouped  together  in  the  order  em- 
ployed by  Wallace,  and  there  was 
patentable  novelty  in  bis  process,  id. 


(4.)  JaUI  and  PorUrShutter-hinffe. 

80.  The  claim  of  letters  patent.  No. 
10,477,  granted  to  Harvey  Lull  and 
Richard  Porter,  on  the  invention  of 
Lull,  January  81st,  1854,  for  an  *' im- 
provement in  shutter  hinges,  name- 
Iv :  "  The  so  forming  of  a  Felf-locking 
shutter  hinge,  cast  m  two  pieces,  as 
that  the  blind  or  shutter  hung  there- 
on may  swing  open  or  shut  on  a  hori- 
zontal plane,  and  lock  when  opened 
to  its  limit,  and  so  that,  also,  when 
locked  open,  the  strain  shall  be  taken 
off  from  the  spindle  and  thrown  on 
to  cam  arms,  and  thus  effectually 
relieve  the  spindle  from  the  weight 
or  strain  of  the  shutter,  substantially 
as  described,"  consists,  in  effect,  of 
two  claims,  one  for  the  mechanism 
concerned  in  the  swinging  and  lock- 
ing, and  the  other  for  the  mechan- 
ism concerned  in  removing  the  strain 
from  the  spindle,  and  the  patent  is 
valid.     LuU  v.  Clark,  9b 

81.  The  claim  for  the  swinging  and 
locking  mechanism  is  infringed  by  a 
hintre  constructed  according  to  let- 
ters patent,  No.  1 66,277,  cT^uted  to 
Charles  B.  Clark,  October  27th,  1874. 

id. 


(6.)  Brock — Dummy  for   displaying 
doOiing, 

82.  Letters  patent  No.  70,894,  granted 
to  W.  E.  Brock,  April  7th,  1868,  for 
an  improvement  in  dummies  for  dis- 
playing clothing,  do  not  cover  any 
patentable  invention.  Patmenburg^ 
y,  BttehhoU,  162 

88.  The  invention  described  is  a  shell 
of  paper  or  papier  machd,  resem- 
bling, in  conu^ration,  the  human 
body,  with  a  liead-piece,  a  shaft, 
braces  and  a  base.  Wire  dummies 
to  displav  clothing,  with  the  same 
parte  and  arrangement  of  parts,  ex- 
isted before ;  and  paper  and  papier 
mach^  had  been  used  before  in  con- 
structing lay  figures,  which  were 
clothed  with  costumes.  id, 

(6.)  Partofit—Soap. 

84.  Letters  patent  No.  66,269,  granted 
to  Charles  C.  Parsons,  July  10th, 
1 866,  for  an  improved  soap,  the  claim 
being,  "  As  a  new  manufiacture,  soap 
in  which  the  described  petroleum 
residuum  is  one  of  the  ingredients," 
are  valid.    Partoru  v.  Cwgate,    171 

86.  The  residuum  of  the  patent  is  not 
to  be  coked  or  charred,  and  is  a  par- 
ticular residuum  which  remains  after 
the  volatile  parts  of  the  petroleum 
are  driven  off  by  treatment  in  a  still 
or  retort ;  and  the  patent  is  not  in- 
fringed by  using  in  a  soap  vaseline 
proottced  by  simmering  petroleum 
residuum  in  open  kettles,  and  after- 
wards filtering  it  through  bone- 
black,  according  to  letters  patent 
No.  287,484,  granted  to  Robert  A. 
Chesebrough,  February  8th,  1881.  id, 

(7.)  Adam» — Electro-depoiiiion  of  nickels 

86.  Claims  1  and  4  of  letters  patent  No. 
93,157,  granted  to  Isaac  Adams,  Jr., 
August  8d,  1869,  for  an  "improve- 
ment in  the  electro-deposition  of  nick- 
el," are  valid.  United  Nickel  Co.  v. 
Pendleton,  226 

37.  Claim  1  is  infringed  by  the  use,  in 
nickel-plating,  of  the  solution  de- 
scribed in  letters  patent,  No.  282,616, 
granted    to   Charles  Q.  Pendleton, 
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September  28th,  1880,  such  solution 
being  free  from  the  iDJurions  eub- 
stances  specified  in  the  Adams  patent 
as  injurious,  and  the  solutions  of 
Adams  and  of  Pendleton  being  equiv- 
alent, in  nickel-plating,  in  their  mode 
of  operation  and  in  the  character  of 
the  deposit.  id. 

88.  The  meaning  of  Adams*  specifica- 
tion explained.  icL 

89.  Claim  4  is  a  chum  to  a  product  or 
article  of  manufacture,  and  patenta- 
ble as  a  manufacture,  and  tne  pro- 
duct was  new.  id, 

(8.)  RaMone  and  Edilei^Coal-ttove, 

40.  The  claim  of  letters  patent  granted 
to  Kathbone  and  Haues,  November 
2l8t,  1866,  for  an  improvement  in 
coal  stoves,  namely,  "  Arranging  a 
perforated  fire-pot,  with  a  grate-bot- 
tom, within  a  circular  stove,  having 

{trovision  for  the  admission  of  air  be- 
ow  the  point  of  suspensitm  of  said 
fire-pot,  sabstantiallv  as  described," 
is  not  limited  to  a  fire-pot  in  which 
the  vertical  openings  extend  from  the 
fire-pot  only  about  half  way  towards 
the  top,  but  covers  a  fire-pot  in  which 
the  vertical  openings  extend  nearly 
to  the  top  from  the  grate,  although 
the  drawings  show  the  former  con- 
struction, and  is  void  for  want  of  nov- 
elty.    Hailei  y.  Albany  Stove  Co., 

271 

41 .  The  patent  cannot  be  made  valid  by 
a  disclaimer  limiting  the  perforations 
to  the  lower  half,  and  claiming  such 
a  structure.  id, 

(9.)  TurreU— Skate, 

42.  Claims  1,  8  and  4  of  re- issued  letters 
patent,  granted,  May  80th,  1876,  to 
Georsre  B.  Turrell,  as  assignee  of  the 
executors  of  John  Lovatt,  for  an  im- 
proved skate,  the  original  patent  hav- 
ing beon  granted  to  John  Lovatt,  as 
inventor,  May  29tii,  1860,  and  re-is- 
sued  November  10th,  1868,  and  April 

•  6th,  1876,  and  the  patent  having 
been  extended  May  28tl),  1874,  are 
invalid.     Turrdl  v.  Bradford,      284 

43.  The  claim  of  the  original  patent  was 


for  a  combination.  The  4  claims  of 
the  re-issue  are  for  various  sub-com- 
binations of  that  combination.  The 
defeudante*  skate  was  made  under  a 
patent  granted  in  1867,  and  did  not 
use  the  combination  covered  by  the 
claim  of  the  original  patent  Under 
these  circumstances,  the  right  to 
cover  the  sub-combinations  by  a  re- 
issue in  1876  was  lost.  id, 

(10.)  Lanahurgh— niter, 

44.  In  the  re-issued  letters  patent  No. 
8,894,  granted,  September  16th.  1879, 
to  Max  Lansbnrgh,  as  assignee  of 
Louis  Raecke,  for  an  improvement 
in  filters,  the  original  patent.  No. 
11 1,001,  having  been  granted  to  said 
Raecke,  January  17th,  1871,  the 
claims  of  the  or^nal  are  expanded, 
and  the  claims  of  the  re-issue  are  in- 
valid.   Latifburffh  t.  ffaabrouck,  826 

46.  In  each  claim  of  the  re  issue  ele- 
ments are  incorporated  which  were 
omitted  in  the  claims  of  the  original, 
but  the  claims  of  the  original  are  not 
narrowed.  id. 


(11.)  Clark — Cheete-former  for   cider" 
prete. 

46.  The  letters  patent  granted  to  John 
Clark,  February  6th,  1877,  for  an  im- 
provement in  cheese-formers  for  cider 
premises,  are  void.  Clark  Pomaoe 
Holder  Co,  v.  Ferguaon,  376 

47.  The  claim  of  the  patent  is  for  the 
combination  of  a  guide-frame,  an  ex- 
tended pomace-rack,  and  a  cloth  to 
enclose  a  layer  of  pomace  therein. 
All  the  elements  were  old.  Cloths 
and  racks  had  been  used  before  in 
combination  with  each  other,  and 
with  a  device  for  prx>ducing  a  layer 
of  pomace  of  uniform  depth.  The  use 
of  racks  somewhat  larger  than  the 
guide-frame  was  new.  But  there  is 
no  co-action  or  combination  between 
the  guide-frame  and  the  rack  and 
cloth.  id, 

48.  There  was  no  invention  in  substitu- 
ting the  guide-frame  for  the  prior 
device  by  which  the  pomace  could  be 
placed  on  the  rack  in  layers  of  uni- 
form ttiickness.  id. 
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49.  The  predie  oombhuttion  was  in  use 
more  thao  two  years  before  the  ap- 
pHcation  for  the  patent.  id. 


(12.)  SehiUinger — Conerett pavetnewL 

60.  The  2d  claim  of  re-issaed  letters 
pateot  No.  4,864,  granted  to  John  J. 
Scbillinger,  May  2d,  1871,  for  an 
"improvement  in  concrete  pave- 
ments," the  original  patent,  No.  1 05,- 
699,  having  been  granted  to  him  July 
19th,  1870,  namely,  "  2.  The  arrange- 
ment of  tar  paper,  or  its  equivalent, 
between  adjoming  blocks  of  concrete, 
snbstantially  as  and  for  the  purpose 
set  forth,"  is  infringed  by  a  concrete 
pavement  having  an  open  cut  made 
oy  a  trowel  entirely  through  two 
courses  of  material,  the  line  of  cut 
in  the  upper  course  bei^  directly 
over  the  line  of  cut  in  the  lower 
course.  8chUUnger  v.  Orunway 
Brewing  Co.,  888 

61.  The  interposition  of  the  trowel, 
though  temporary,  is  an  equivalent 
for  &e  tar  paper,  even  though  the 
joint  be  left  open  after  the  trowel  is 
removed,  and  be  not  made  tight  id. 

62.  The  invention  was  new.  id. 


(18.)  Jvu— Door-bolt 

68.  Claims  8  and  4  of  re-issued  letters 
patent  granted  to  Hobart  B.  Ives,  as 
aarignoe  of  Frank  Davis,  October 
18th,  1881,  for  an  improvement  in 
door-bolts,  on  an  application  filed 
April  lf»t,  1881,  the  original  patent 
having  been  granted  to  said  Davis, 
as  inventor,  April  9th,  1878,  are  in- 
valid.   Jveg  V.  Sargent,  417 

64.  Those  two  claims  cover,  as  a  dis- 
linct  invention,  a  pitman  acting  also 
as  a  spring.  In  the  original  patent 
the  pitman  was  claimed  only  in  com- 
bination with  other  things.  The  de- 
fendant, in  December,  1880,  began  to 
make  bolts  not  infringing  any  claim 
of  the  original  patent.  He  continaed 
to  make  them  after  the  reissue,  in- 
fnn&:iog  only  claims  8  and  4  of  the 
re-issue.  The  failure  to  claim  the 
pieman  acting  also  as  a  spring,  in  the 
original  patent,  was  a  mistake:  Held, 


that  the  right  to  make  claims  8  and 
4  was  lost  by  laches.  id. 


(14.)  OoweU—lrunk-eateh, 
CcuieU—'Trunk-caieh. 
Riee—Trwik-caidi, 

66.  Re-issued  letters  patent  granted  to 
John  J.  Co  well,  as  assignee  of  Edward 
Semple,  December  10th,«  1878,  (the 
origmal  patent  liaving  been  dated 
February  16th,  1868,)  and  re  i9!^ued 
letters  granted  to  John  J.  Cowell,  as 
assignee  of  John  C.  Locke,  December 
10th,  1878,  (the  orin:inal  patent  hav- 
ing been  dated  March  2l8t,  1871,)  all 
relating  to  trunk  fastenings  or  trunk 
catches,  considered.  CovoeU  v.  See- 
•ions,  421 

66.  Each  re-Issue  was  a  futile  attempt 
to  expand  a  narrow  patent  into  a, 
comprehensive  one,  and  was  intended 
to  cover  subsequent  inventions,  which 
neither  Semple  nor  Locke  made  or 
conceived.  id. 

67.  IlDless  the  two  claims  of  the  Sem- 
ple re-issue,  and  claims  1  and  2  of 
the  Locke  re-issue,  are  construed  in 
strict  conformity  to  the  aotaal  inven- 
tions as  described  in  the  specifica- 
tions, those  claims  are  void,  because 
they  are  undue  expansions  of  the 
originals,  but  not  by  reason  of  any 
laches  in  obtaining  a  re-issue.        id. 

68.  Trunk  {iasteners  made  under  letters 

{)ateiit  granted  to  Charles  A.  Tay- 
or,  July  9th,  1872,  and  February 
18th,  1878,  did  not  infringe  either 
of  the  original  patents  of  ^rnple  or 
Locke,  and  they  do  not  infringe  the 
actual  inventions  of  Semple  and 
Locke,  although  they  infringe  the 
literal  terms  of  the  two  claims  of  the 
Semple  re-issue,  and  of  claims  1  and 
2  of  the  Locke  re-issue.  id. 

69.  Trunk  fasteners  made  under  letters 
patent  granted  to  Charles  A.  Taylor, 
Septemoer  21st,  1880,  do  not  infringe 
the  invention  of  either  Semple  or 
Locke.  id. 

60.  Letters  patent  granted  to  Eliakim 
Rice,  March  27th,  1877,  for  a  irunk- 
catch.  are  not  infringed  by  any  of  tha 
forms  uf  the  Taylor  device.  id. 


590 


INDEX. 


(16.)  Fetter-^Dnve-terew. 

61.  The  first  claim  of  re-iBsaed  letters 
patent  No.  8,121,  ^ranted  *March 
12th.  1878,  to  Dand  F.  Fetter,  for  an 
improvement  in  drive-screws,  (the 
original  patent.  No.  110,889,  haying 
been  granted  to  him  January  10th, 
]  871,)  namely,  *'l.  A  drive-screw  har- 
ing  an  angular  thread  of  the  charac- 
ter shown,  and  a  conoidal  point,  the 
base  of  which  is  of  i  he  same  diameter 
as  the  lower  end  of  the  shank,  with 
which  it  immediately  connects,"  is 
Talid.    Fetter  t.  NeulkaU,  446 

62.  The  essential  feature  of  the  inven- 
tion defined.  id, 

68.  The  question  of  infringement,  and 
that  of  license,  considered.  id. 

(16.)  Gramme  and  I/IvenoU — Magne- 
to-eleetrie  machine, 

64.  Letters  patent  No.  120,057,  granted 
to  Zenobe  Theophile  Gramme  and 
Eardley  Louis  Charles  I/Ivemois, 
October  17th,  1871,  for  17  years  from 
that  day,  for  an  "improvement  in 
magneto-electric  machines,"  expired, 
at  the  latest,  on  December  dOth, 
1880,  under  §  26  of  the  Act  of  July 
8th,  1870,  (16  U,  8,  Stat  at  large, 
201,)  becaase  a  patent  for  the  same 
invention  was  granted  in  Austria  to 
the  same  persons  before  No.  12ii,067 
was  granted.  Oramme  EUetrical  Co, 
Y.  Amouz  and  HochJiauten  Eleetrie 
Co.,  460 

66.  The  fact  that  the  application  for 
the  Austrian  patent  was  made  after 
that  for  No.  120,067  was  filed  does 
not  a£fect  the  question.  id. 

• 

66.  The  question  of  secrecy  or  public- 
ity in  a  foreign  patent  granted  prior 
to  the  issuing  of  a  patent  in  the  Uni- 
ted States  to  the  same  person  for  the 
same  inyontion,  cannot  a£fect,  under 
said  §  26,  the  duration  of  the  latter 
patent.  id. 

(17.)  H6tchki»i»— Clock-movement, 

67.  Re-issued  letters  patent,  No.  10,- 
162,  granted,  March  14th,  1882,  to 
Arthur  E.  Hotchkias,  for  improre- 


ments  in  clock  morementa,  on  an 
application  filed  July  19th,  1881, 
(the  origiunl  patent  having  been 
granted,  November  4th,  1879,  and 
re-issoed  to  said  Hotchkisa,  as  No. 
9,666,  April  12th,  1881.  on  an  appli- 
cation filed  January  22d,  1881,)  ar« 
inralid,  as  to  eight  claims  of  the  re- 
issue. Parker  it  WhifpU  Co.  y.  TaU 
Clock  Co.,  485 

68.  The  specification  and  drawings  of 
the  original  patent  did  not  show  that 
the  countruction  described  in  any  on« 
of  said  eight  claims  was  any  part  of 
the  invention.  tdL 

69.  The  said  eight  claims  are  a  total 
abandonment  of  the  principles  stated 
in  the  original  patent  to  be  those  of 
the  inyention,  and  introduce  into  the 
re-issue^  subject-matter  which  haa 
no  relanon  to  the  original  patent, 
except  that  each  relates  to  clocks.  tdL 

(18.)  Gilbert — Manu/atiurinff  starch. 
JM    and   JelA — Manufacturing 

starch. 
Gilbert — Afanufacturing  star^ 
OttfCHS — Manufacturing  starch, 
Gilbert — Manufacturing  starch. 

70.  The  process  of  making  starch,  em- 
bodied in  letters  patent  No.  65,664, 
granted  to  Joshua  J.  Gilbert,  June 
1 1th,  1867,  for  an  improyed  method 
of,  and  machinery  for,  manufacturing 
starch,  described.  K.  T,  Gregie 
Sugar  Co,  y.  Buffalo  Grape  Sugar 
Co.,  619 

71.  The  first  claim,  for  the  separator,  la 
invalid,  because  the  inyentor  had  per- 
mitted the  apparatus  to  be  in  public 
use  for  more  than  two  years  before 
he  applied  for  a  patent.  tdL 

72.  The  third  claim,  namely,  "  In  com- 
bination  with  the  separator,  the  yat8» 
arranged  substantially  as  described, 
and  the  method,  herem  described,  of 
manufacturing  starch,*  claims  the 
combination  of  machinery,  and  also 
the  process,  and  not  a  cumbination  of 
machinery  and  process.  tdL 

78.  The  part  of  the  third  claim  which 
is  for  a  process  is  valid,  and  go  is  the 
combination  of  the  separator  and 
vats.  ^ 
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*74.  Re-iB8Qed  letters  patent  No.  9,782, 
mnted  to  Thomas  A.  Jebb  and  WiU 
Uam  T.  Jebb,  assigDees  of  John  A. 
Owens,  May  Slst,  1881,  the  original 
pat«ot  having  been  granted  to  said 
Owens,  January  14th,  1868,  are  for  a 
combination  of  agitator  and  flat  vi- 
brating sieye,  and  do  not  coyer  any. 
patentable  invention,  in  yiew  of  what 
existed  before.  id, 

75.  Letters  patent  No.  81,888,  granted 
to  Colgate  Gilbert,  September  8th, 
1868,  are  yalid.  id, 

76.  Letters  patent  No.  78,820,  granted 
to  John  A.  Owens,  May  2dth,  1868, 
do  not  coyer  any  patentable  inven- 
tion, id, 

77.  Letters  patent  No.  187,911,  panted 
to  Colgate  Gilbert,  April  16th,  1873, 
are  yalid.  id. 

78.  Each  one  of  two  defendant  corpor- 
ations had  used,  for  a  series  of  years, 
each  one  of  the  inyentions  described 
in  said  patents.  They  set  np,  as  a 
defence,  that  some  of  the  patents 
were  abandoned,  after  issue,  to  the 
public,  by  their  owner,  because  he 
knowingly  permitted  them  to  be  used 
by  anid  corporations  and  the  public 
The  defence  was  overruled.  id, 

79.  One  of  the  defendants  set  np  an 
equity  in  its  favor,  growing  -  out  of 
the  conduct  of  the  persons  who  as- 
Bigned  the  patents  to  the  plaintiff; 
but  it  was  overruled.  id. 


(19.)  Davia— Scoop, 

BO,  Letters  patent  No.  84,808,  granted 
to  Thomas  B.  Davis,  December  6th, 
1868,  for  an  improvement  in  scoops, 
are  yalid.     Davis  y.  Fredericks,  656 

81.  The  inyention  required  calculation 
and  experiment,  beyond  the  practice 
of  mere  mechanical  skill  and  good 
workmanship,  although,  when  seen, 
it  appears  to  be  easy  of  accomplish- 
ment, id. 


(20.)  Cory— Broom. 
82.  Re-is8ued  letters  patent,  Na  2,698, 


granted.  May  I4th,  1867,  to  William 
H.  Cory,  assignee  of  Thomas  Wright, 
for  an  improved  broono,  the  original 
patcftt,  No.  69.788,  having  been 
granted  Noy ember  18th,  1866,  are 
yalid.  MeArthMr  y.  Brooklyn  Bail- 
way  Stipply  Co,f  668 

88.  The  question  of  the  propriety  of 
the  re-issue  considered.  id. 


(21.)  Walton — Design  /or  printed  fiitf- 
terial  for  gored  sktrtt. 

84.  Design  letters  patent  No.  4,802, 
granted  to  William  H.  Walton,  April 
11th,  1871,  for  a  desii^n  for  printed 
material  for  gured  skirts,  consisting 
of  printing  a  series  of  gore*  shaped 
patterns,  made  to  match  around  the 
lower  edge  in  a  skirt,  the  narrow  end 
of  one  opposite  the  broad  end  of  an- 
other, on  a  piece  of  woyen  fabric,  so 
as  to  fill  the  width  of  the  fabric,  leay- 
ing  blank  spaces  for  seams,  with  dot- 
ted lines  in  the  blank  spaces, by  which 
to  divide  the  fabric  into  parts  haying 
each  a  pattern  of  pr<^r  shape  to  be 
sewed  together  into  a  full  skirt,  the 
claim  being,  for  the  '*  shape  or  con- 
figuration of  a  series  of  patterns  for 
gored  skirts,  printed  upon  a  piece " 
of  fabric,  as  shown  and  described, 
are  not  infringed  b^  the  sale  of  gore- 
shaped  patterns  printed  according  to 
the  patent,  but  already  diyided,  ready 
to  be  sewed  together  into  skirts;  nor 
by  the  cutting  up  of  skirt  fabrics 
printed  with  gore-shaped  patterns, 
the  wide  ends  of  which  are  placed 
alternately  opposite  the  narrow  ends, 
as  specified  in  the  patent,  filling  the 
width  of  the  fabric,  but  without 
blank  spaces  for  seams,  or  lines  or 
marks  by  which  to  divide  them,  oth- 
er than  the  outlines  of  the  patterns. 
Dryfoos  v.  Friedman,  668 

86.  A  sale  procured  by,  and  to  another 
for,  the  plaintiff,  when  made  in  the 
usual  course  of  business,  as  of  goods 
kept  for  sale,  may  be  evidence  of  sales 
of  similar  goods  to  others.  id. 


PENALTY. 

8es  Dums,  2. 
iNjuMonoir. 
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PERJURY. 

1.  A  person,  on  an  exAmination  before 
A  Commissioner  into  a  criminal 
chsrspe  against  him,  offered  himself 
as  a  witness  In  his  own  behalf,  and 
was  sworn  as  such.  On  cross-exam- 
ination, in  answer  to  a  qnei^tion  put 
without  objection,  he  testified  that 
he  had  not  been  in  prison,  when,  in 
fact,  he  had  been  in  a  State  prison : 
Held,  that  the  false  matter  was  *'  ma- 
terial matter,"  under  §  5,892  of  the 
Reyised  Statutes,  because  calculated 
to  affect  the  credit  of  the  witness, 
and  that  an  indictment  for  peijary 
would  lie.  UfiiUd  Statei  t.  JxauU- 
htrg,  169 


PLEADING. 

1.  IJndei:  the  New  Tork  Code  of  aril 
Procedure,  pleas  in  abatement  are 
abolished,  and  the  question  ot  citizen- 
ship can  now  be  raised  by  a  special 
denial,  in  the  same  answer  in  which 
the  defendant  pleads  to  the  merits, 
but  not  by  a  general  deoiaL  Draper 
y.  Jbwn  of  Sprinffpari,  240 

2.  Unless  the  answer  contains  such  a 
special  denial  the  plaintiff  need  give 
no  proof  of  citisenship.  id, 

8.  A  complaint  in  a  suit  a^inst  a  col- 
lector of  customs  to  recover  bsck  du- 
ties paid  under  protest,  and  alleged 
to  have  been  illegally  exacted,  stated, 
in  general  terms,  the'^amoont  exacted, 
the  amount  of  legal  duty,  and  the 
payment  of  the  excess  by  compulsion. 
A  bill  of  particulars  was  annexed, 
stating  the  classification  of  the  goods 
and  the  other  particulars  required  by 
§  8,01 2  of  the  Revised  Statutes.  The 
complaint  did  not  state  the  rate  of 
duty  cliiimed  by  the  plaintiff  to  be 
applicable,  nor  the  rate  exacted  by 
the  collector,  nor  the  classification  by 
the  collector.  The  complaint  aver- 
red the  filing  of  due  and  timely  pro- 
tests in  writing,  setting  forth  dis- 
tinctly and  specifically  the  grounds 
of  oltjection  to  the  exaction  ot  duty : 
Htld,  on  demurrer,  that  the  complaint 
stated  facts  sufficient  to  constitute  a 
cause  of  action.     Mu$er  v.  Jiobertaon, 

868 


4.  A  complaint,  which  stated  that  the 

Slaintiff  paid  "under  protest,"  but 
id  not  state  that  the  protest  was  in 
writing  or  filed,  was,  on  denmrrer, 
held  suffident,  where  the  bill  of  par- 
ticulars, served  with  the  complaint^ 
showed  that  the  protests  must  have 
been  in  writing  and  duly  filed.      tdL 

6.  A  complaint  statins^  that  due  and 
timely  protests,  in  wntiog,  were  filed, 
is  sufficient  as  to  that  poml  td. 

6.  The  complaint  in  this  suit  alleged 
indebtedness  by  the  defendant  to  the 
plaintiff  in  a  certain  sum,  for  money 
received  by  the  defendant  for  the  use 
of  the  plaintiff.  Before  answer,  the 
plaintiff  served  a  bill  of  particulars, 
giving  the  items  of  the  claim,  and 
stating  that  the  figures  were  taken 
from  an  account  rendered  by  the  de- 
fendant in  a  suit  in  England,  brought 
by  the  plaintiff's  assiflmors  agidnst 
the  defendant^  to  wiilch  suit  the 
plaintiff  was  made  a  party.  It  also 
stated  that,  in  that  suit,  the  defendant 
was  found  to  be  iodelMl  in  a  sum 
specified,  for  which  sum  interlocutory 
Judgment  was  rendered  on  a  day 
named,  and  to  recover  which  sum 
this  suit  was  brought.  The  com- 
plaint did  not  allege  any  transfer  to 
the  plaintiff.  The  transfer  was  prov- 
ed at  the  trial.  On  a  motion  for  a 
new  trial,  it  was  held,  that  the  omis- 
sion of  an  averment  of  the  transfer 
could  be  supplied  by  amendment, 
there  being  no  surprise  to  the  de- 
fendant. y,Y,,  Lake  Brie  db  WeaUm 
R.  R,  Oo.  V.  Mcffenry,  400 

7.  A  record  of  the  judgment  In  Eng- 
land having  been  put  in  by  the 
plaintiff,  the  judgment  was  held  to 
oe  a  final  one  as  to  the  item  sued 
on.  tdL 

8.  It  was  also  held,  that  the  original 
cause  of  action  was  not  merg^  in 
the  judgment ;  and  that  the  judgment 
was,  as  evidence,  conclusive,  and 
could  not  be  disputed.  tdL 

See  Peomusoet  Noti»  1. 


POSSESSION. 
/SSwDbcd. 
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POST  ROUTE. 

1.  Letter  carrier  routes  within  cities 
«re  post  routes,  within  the  meaning 
of  g  8,982  of  the  Revised  Statutes, 
and  the  carrying  of  letters  on  such 
routes,  as  a  business,  by  private  per- 
sons, is  unlawful.  Blaekham  v.  Chres- 
ham,  864 


PRACTICE. 

1.  In  a  suit  against  a  postmaster  for 
detaining  letters,  his  answer  justified 
under  a  regulation  requiring  him, 
whenever  he  had  reason  to  believe 
that  a  designated  place  was  being 
used  to  cover,  under  a  fictitious  ad- 
dress, correspondence  forbidden  cir- 
culation In  the  mails,  to  report  the 
fact  and  reason  for  his  belief,  and 
give  notice  that  the  person  claiming 
uie  correspondence  must  call  at  the 
general  delivery  and  establish  his 
identity,  and  averred  a  compliance 
with  such  regulation : 

Seldf  that  the  allegations  of  the 
answer  were  sufficlenuy  definite  and 
certain,  under  g  646  of  the  Code  of 
Civil  Procedure  of  New  York. 

Held,  also,  that,  under  §  681  of  said 
Code,  the  plaintiff  was  entitled  to  a 
bill  of  particulars  setting  forth  the 
facts  and  circumstances  which  in- 
duced him  to  believe  that  the  place 
designated  was  being  used  to  cover 
forbidden  correspondence  in  the 
mails,  under  a  fictitious  address.  Wil- 
ton V.  Pearson,  118 

2.  The  president  and  secretary  of  a  cor- 
poration can  be  compelled,  by  a  tub- 
pcena  duces  tecum,  to  produce  books 
and  papers  of  a  corporation,  in  a  suit 
in  equity  to  which  the  corporation  is 
not  a  party,  on  the  application  of  one 
of  the  parties.  Wertheim  v.  Conti- 
nental Railway  d:  Trutt  Co,,         246 

8.  Where  a  judgment  in  an  action  of 
debt  for  the  value  of  merchandise 
forfeited  for  entry  by  fraudulent  prac- 
tices is  rendered  in  the  District 
Court,  and  afiirmed  by  the  Circuit 
Court,  on  a  writ  of  error,  the  judg- 
ment of  the  former  Court  becomes 
the  judgment  of  the  latter,  and  the 
judgment  of  the  latter  may  be  for  the 
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damages  and  the  costs  of  both  Courts. 
United  States  v.  Jidid,  429 

4.  An  execution  on  such  judg^ent^ 
against  the  body  of  the  defendant, 
cannot  be  issued  out  of  a  Circuit  Court 
of  the  United  Stotes  in  New  York, 
because  not  authorized  in  a  like  case 
by  the  Code  of  Civil  Procedure  of 
New  York,  (sees.  649,  660.)  id. 

6.  The  suit  is  not  one  to  recover  a  pen- 
alty, nor  an  action  upon  contract,  ex- 
press or  implied.  id. 

See  Collision,  1. 
Costs,  4. 

CBDmrAL  Law,  1. 
Eqditt,  2. 
evidenok,  2,  8. 

JimiSDIOTION,  1,  4. 

Patent,  11,  14^21. 
Promissobt  Notb,  4. 
RxMOVAL  or  Caubb,  8,  6,  7. 
Tbial. 


PREFERRED  STOCK. 
See  Railroad,  1. 

PROCESS. 
See  JmuBDionoir,  1. 

PROFITS. 
/Sm  Railroad,  1. 

PROMISSORY  NOTE. 

1.  An  answer,  denying  the  receipt  by 
an  endorser  of  a  promissory  note,  of 
due  notice  of  its  non-payment,  and 
knowledge  of  its  protest,  may  be  con- 
sidered as  a  denial  of  constructive 
notice  arising  from  the  sending,  as 
well  as  of  actual  notice  arising  from 
the  receipt,  of  a  notice.  Biffffs  v. 
Batch,  818 

2.  Under  the  circumstances  of  this 
case,  the  notice  of  non-payment,  to  a 
married  woman,  as  endorser  of  a  note 
made  by  her  husband,  and  endorsed 
by  him  and  hia  wife,  was  held  insuf- 
ficient, the  husband  having  received 
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the  notice  sent  to  him,  as  endorser, 
and  no  inquiry  having  been  made  as 
to  her  address,  and  notice  not  having 
been  sent  to  her  at  her  husband's  ad- 
dress, and  it  not  being  shown  that 
she  received  the  notice  sent  to  her, 
and  she  offeriog  to  show  that  she 
did  not  receive  such  notice.  id. 

8.  A  holder  for  valne,  of  a  negotiable 
promissory  note,  which  is  without 
consideration  as  to  its  maker,  who 
fives  his  own  negotiable  note  for  it, 
IS  entitled  to  recover  its  fall  amount 
against  its  maker,  unless  it  be  shown 
that  he  cannot  be  compelled  to  pay 
his  own  note.  id, 

4.  A  verdict  having  been  rendered 
against  both  of  the  endorsers,  and 
the  wife  being  Entitled  to  a  new 
trial,  the  verdict  was  ordered  to  be 
set  aside  as  against  the  wife,  unless 
the  suit  should  be  discontinued  as  to 
her,  and  to  stand,  if  the  suit  should 
be  so  discontinued.  id. 


PROTEST. 


8ee  Dnnxs^  6,  6. 
Plvadino,  8  to  6. 
Peoxissobt  Notk. 
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RAILROAD. 

1.  Preferred  stock  was  issued  by  a  rail- 
road company,  entitling  the  holders 
**  to  non-cumulative  dividends,  at  the 
rate  of  6  per  cent,  per  annum,  in  pre- 
ference to  the  payment  of  any  divi- 
dend on  the  common  stock,  but  de- 
pendent on  the  profits  of  each  partic- 
ular year,  as  declared  by  the  board 
of  directors."  The  board  of  direct- 
ors, in  their  report  for  the  fiscal 
year  1880,  made  a  statement  of  gross 
earnings,  operating  expenses,  net 
earnings,  interest,  rentals  and  other 
charges,  and  net  profit  for  the  year, 
showing  a  net  profit  in  excess  of  a 
dividend  of  6  per  cent,  on  the  pre- 
ferred stock.  All  of  the  net  profit 
was  applied  to  permanent  improve- 
ments on  the  road  and  property,  and 
the  board  voted  to  declare  no  divi- 


dend on  the  preferred  stock.  Hold- 
ers of  preferred  stock  acquired  after 
the  close  of  the  fiscal  year  1880,  and 
after  such  report  was  made,  filed  a 
bill  in  equity  to  have  the  net  profits 
of  that  fiscal  year  ascertained,  and 
the  dividends  due  to  the  holders  of 
preferred  stock  in  respect  thereof 
paid:  if^U,  that  the  relief  asked  must 
be  granted.  MckaU  v.  If,  T.,  Lake 
Brie  and  Wettem  R  Jt  Co,,  177 

2.  An  enffine  was  thrown  from  the 
track  of  a  railroad  by  a  misplaced 
switch,  and  a  drover,  whose  cattle 
were  being  transported  in  a  train 
drawn  by  the  engine,  and  who  was 
riding  on  the  engine,  by  the  permis- 
sion of  the  employees  of  the  compa- 
ny, was  injured.  In  a  suit  by  him 
against  the  company,  to  recover  dam- 
ages for  such  injury,  it  appeared  that 
the  rules  of  the  company  forbade  its 
employees  to  permit  any  person  to 
ride  on  an  en^ne,  and  that  the 
plaintiff  was  not  entitled  to  be  car- 
ried as  a  passenger,  as  a  part  of  the 
contract  to  carry  his  cattle:  IMd, 
that  the  plaintiff  was  entitled  to  re- 
cover if  he  was  carried  on  t^e  engine 
with  the  consent  of  the  defendant, 
and  not  by  the  unauthorized  permis- 
sion of  its  employees;  and  that  it 
ought  to  be  left  to  the  jury  to  deter- 
mine whether  the  defendant  had,  by 
its  conduct,  held  out  its  employees 
to  the  plaintiff  as  authorized,  under 
the  circumstances,  to  consent  to  his 
being  carried  on  the  train  with  his 
cattle.  Water^ry  v.  If.  Y.  Central 
d:  ffudfon  River  R,  R.  Co,,  814 

See  COHSTITDTIONAL  LkW, 

MuNioiFAL  Bond,  6. 

PAHTITIOir. 


RECEIVER. 

See  Banuiuptot,  2,  8. 
National  Bakk,  8. 


REMOVAL  OF  CAUSE. 

.  This  suit  was  removed  into  this 
Court  by  the  defendant,  on  a  petition 
showing  that  the  plaintiffs  were  citi- 
zens of  I^ew  York  and  the  defendant 
a  citizen  of  New  Jersey.    A  trial 


IKDEX. 


595 


was  had,  resnlting  id  a  verdict  for 
the  defendant.  The  plaintifis  then 
moved  to  remand  the  cause  to  the 
State  Court,  on  the  ground  that  one 
of  the  plaintiffs  was  a  citizen  of  New 
Jersev :  Beld,  that  the  plaintiffs  had 
lost  their  right  to  ohject  to  the  re- 
moval.   Davie$  v.  Lathrop,  164 

2.  The  provision  of  §  6  of  the  Act  of 
March  8d,  1876,  (18  U,  8.  8tat,  at 
Large^  i^l,)  is  intended  to  applv 
only  to  causes  which  have  been  col- 
lusively  removed.  id, 

8.  On  a  motion  to  remand  a  cause  be- 
cause of  the  failure  to  file  a  copy  of 
the  record  on  the  first  day  of  the 
term,  it  was  held  to  be  a  sufficient 
excuse,  that  the  attorney,  on  inquir- 
ing at  the  office  of  the  Clerk  of  thie 
Court,  as  to  when  the  next  term  would 
occur,  understood  the  information 
given  him  to  be  that  it  would  occur 
at  a  later  day  than  the  actual  day, 
and  leave  was  given  to  file  the  re- 
cord.    HaU  V.  Brook9y  167 

4.  A  suit  against  a  national  banking 
corporation  created  under  an  Act  of 
Congress  is  a  case  arising  under  the 
laws  of  the  United  States,  within  §  2 
of  the  Act  of  March  8d,  1876,  (18 
U,  8,  8tai.  at  Large,  470,)  in  regard 
to  the  removal  of  suits.  Cruik- 
shank  v.  Fourth  Nat,  Bank,  822 

6.  A  stockholder  in  a  corporation,  in 
behalf  of  himself  and  all  other  stock- 
holders, brought  a  suit  in  equity,  in 
a  State  Court,  against  the  corporation 
and  five  persons  who  were  the  trustees 
of  it  ^hen  it  was  formed  and  for  a 
year  afterwards,  the  plaintiff  and 
three  of  the  defendants  being  citizens 
of  New  York.  Another  of  the  de- 
fendants, a  citizen  of  New  Jersey,  re- 
moved the  suit  into  a  Circuit  Court 
of  the  United  States,  on  the  ground 
that  the  suit  contained  a  controversy 
which  was  wholly  between  him  and 
the  plaintiff.  The  bill  prayed,  among 
other  things,  that  the  defendants 
might  severally  account  for  the  prof- 
its received  by  each  from  the  sale  of 
capital  stock  of  the  corporation, 
which  they  received  from  S.,  S.  hav- 
ing received  it  from  the  corporation 
on  the  conveyance  by  him  to  it  of 
certain  property,  as  a  payment  by 


him  to  it  for  the  whole  of  its  capital        ^ 
stock,    they     having    individually 
agreed  to  pay  S.  a  sum  of  money  for 
the  property:  Held,  that  the  cause 
was  removable.    Langdon  v.  Fogg, 

892 

6.  When  a  cause  is  removed  into  this 
Court  from  a  State  Court,  all  prior 
orders  made  in  it  stand  as  adjudica- 
tions. MUigan  v.  Lalaneeana  Orot- 
jean  Mfg.  Oo,,  407 

7.  A  motion  pending  and  unheard  at 
the  time  of  the  removal  will  be  heard 
and  disposed  of  by  this  Court,  and 
in  a  manner  consistent  with  the  or- 
ders already  made  in  the  suit  by  the 
State  Court.  id. 

8.  A  resident  plaintiff  brought  a  suit 
in  equity,  in  a  State  Court,  against  a 
nonresident  defendant  and  several 
resident  defendants.  The  non-resi- 
dent defendant  removed  it  into  this 
Court.  The  plaintiff  sued  as  a  stock- 
holder in  a  corporation,  to  enforce  a 
cause  of  action  which  existed  in  favor 
of  the  corporation,  against  its  direct- 
ors, for  a  fraudulent  appropriation  of 
its  assets,  but  which  the  corporation 
did  not  assert  because  it  was  controll- 
ed by  the  unfaithful  directors,  the 
corporation  and  the  directors  being 
made  defendants.  The  relief  sought 
was,  that  the  individual  defendants 
account,  jointiy  and  severally,  con- 
cerning the  profits  they  had  made  by 
misappropriating  the  corporate  prop- 
erty, and  be  adjudged  to  pay  into 
Court  the  amount  found  due  to  the 
corporation,  for  the  benefit  of  the 
stockholders.  On  a  motion  to  re- 
mand the  cause:  Held, 

(1.)  The  cause  of  action  was  one 
capable  of  being  determined,  as  be- 
tween the  plaintiff  and  the  non-resi- 
dent defendant,  without  the  presence 
of  the  other  defendants ; 

(2.)  The  plaintiff  having  elected  to 
pursue  each  defendant  severally,  and 
the  cause  of  action  disclosed  by  the 
bill  justifying  him  in  doing  so,  the 
suit  presented  a  separate  controversy 
as  to  each  defendant,  notwithstana- 
ing  there  was  also  a  controversy  be- 
tween the  plaintiff  and  all  the  de- 
fendants jointly ; 

(8.)  The  suit  was  properly  remov- 
ed, under  §  2  of  the  Act  of  Mardi 
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U,  1875,  (18  U,  8.  sua.  at  Large, 
470.)    jBbj^Y.  QUly  648 

9.  Prior  to  the  remoYal  of  a  suit,  four 
separate  demurrers  to  the  oomplaiot 
were  put  in,  raisiDg  an  Lasne  of  law, 
and  not  one  of  form,  and,  on  a  hear- 
ing, were  oyerruled,  with  leare  to 
answer.  At  the  time  of  the  bearing, 
some  of  the  defendants  had  not  been 
served  with  process.  Afterwards, 
one  of  the  demurriiiff  defendants  re- 
moved the  snit:  HeSt,  that  the  hear- 
ing on  the  issue  of  law  was  a  trial, 
and  tiiat  the  removal  was  too  late,  id, 

RES  ADJUDICATA, 
See  Bankbuptoy,  1. 


s 

SALE. 

1.  Before  November  29th,  H.  owned  a 
note  made  by  L.,  of  New  Orleans. 
On  that  day,  the  note  was  sold  by  a 
note  broker,  of  New  York,  to  N. 
Prior  to  that  time,  on  that  day,  on 
an  attachment  against  L.,  in  New 
Orleans,  issued  in  a  suit  on  a  debt 
due  ex  contractu^  on  the  gronnd  that 
L.  was  disposing  of  his  property  with 
intent  to  defraud  his  creditors,  the 
sheriff  seized  the  ffoods  of«L.  and 
closed  his  store,  and  four  days  after- 
wards his  notes  went  to  protest,  and 
it  did  not  appear  that  he  resumed 
business  thereafter.  The  money  paid 
by  N.  to  the  note  broker  for  the  note 
having  been  paid  into  Court,  it  was 
held  that  N.,  and  not  H.,  was  entitled 
to  the  money.  HarrU  v.  Hanover 
Not  Bank,  266 


SECURITY  FOR  COSTS. 
Bee  Costs,  4. 

SEQUESTRATION. 
See  Eqditt,  8. 

SHIP-OWNER. 
1.  Sections  4,282  to  4,285  of  the  Rev- 


ised Statutes,  in  regard  to  the  limi- 
tation of  the  liability  of  shipowners, 
are  re-enactments  of  sections  1,  8 
and  4  of  the  Act  of  March  8d,  1861, 
19  U.  S,  Stat,  at  Large,  686,  686.) 
ThxmmeemY,  WkUvfiU,  45 

2.  The  points  ruled  in  7%e  Seoiland, 
(106  U.  8.,  24,)  defined.  id, 

8.  In  an  Admiralty  suit,  in  pereomam, 
against  the  owner  of  a  British  steam- 
er, to  recover  for  the  damage  sus- 
tained by  a  collision  between  a  Nor- 
wegian bark  and  the  steamer,  on  the 
high  seas,  the  answer  alleged  that 
the  liability  of  the  respondent,  if  es- 
tablished, "is  limited  to  the  amount 
or  value  of  his  interest"  in  the  steam- 
er and  her  freight  "upon  the  voy- 
age during  whidi  such  collision  oc- 
curred,"  and  that  said  interest "  is  of 
no  value  whatever :  "  Beld,  that,  un- 
der said  allegation,  the  respondent 
could  have  the  benefit  of  such  limita- 
tion of  liability  as  the  statute  afforded 
to  him,  and  that  the  question  as  to 
the  amount  or  yalae  of  such  interest 
was  open.  id, 

4.  No  law  of  either  Norway  or  Qreat 
Britain  being  proved  as  a  fact,  the 
case  is  governed  by  the  provisions  of 
the  statutes  of  the  United  States.  tdL 

6.  After  the  collision,  the  steamer,  be- 
fore reaching  the  pert  to  which  she 
was  boQnd,  was  stranded  and  lost, 
through  the  negUffence  of  those  in 
charge  of  her,  and  not  as  a  oonse^ 
quence  of  the  collision,  and  indirect^ 
ly  from  a  peril  of  the  sea.  Her  value 
before  the  stranding  was  $140,000. 
The  damage  to  the  bark  amounted 
to  $17,000.  The  steamer  received 
no  freight  for  the  voyage.  Her  own- 
ers abandoned  her  to  underwriters, 
who  bad  insured  her  for  £34,000, 
which  sum  they  paid  to  the  owners 
as  for  a  total  loss.  The  remnants  of 
the  steamer  were  sold  for  account  of 
the  underwriters,  and  the  net  pro- 
ceeds were  |1,796  14.  By  the  an- 
swer, and  also  at  the  trial,  the  re- 
spondent surrendered  to  the  Ubel- 
lants  his  interest  in  the  vessel  and 
freight:  Held,  under  the  said  sec- 
tions of  the  Revised  Statutes: 

(1.)  The  respondent  was  entitled 
to  have  his  liability  limited  to  the 
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▼alae  of  his  interest  in  the  steamer, 
as  sach  interest  existed  after  she  was 
stranded  and  wrecked,  with  the  ad- 
dition of  her  pending  freight ; 

(2.)  By  the  abanlonment  to  the 
underwriters,  and  the  subsequent  sale 
of  the  wreck,  before  any  transfer  to 
the  libelUmts,  the  right  of  transfer 
was  lost; 

(8.)  The  interest  in  the  ressel, 
wMch  is  the  measure  of  the  liability 
under  §  4,288,  and  a  transfer  of  which, 
if  made  under  S  4,286,  operates  to 
discharge  the  claim  for  loss  or  dam- 
age, does  not  include  a  claim  for  the 
insurance  money  received  by  the 
owners  of  the  vessel.  id, 

6.  There  haying  been  a  decree  against 
the  respondent  in  the  District  Court 
for  the  full  damaee  to  the  bark,  and 
he  havine  succeeded  on  his  appeal  in 
limiting  his  liability,  his  costs  in  this 
Court  were  awarded  to  him,  but^  as 
he  contested  in  the  District  Court,  by 
his  answer,  the  question  of  fault  ib 
the  steamer,  costs  in  that  Court  were 
awarded  to  the  libellants.  id. 

See  Lden,  1. 

SHIPPING. 
See  Lun,  1. 

SOLICITOR. 

1.  A  solicitor  was  employed  to  bring 
a  suit  in  equity,  on  the  agreement 
that  he  should  have  no  other  com 
pensation  than  a  fee  contingent  on 
a  successful  result,  with  liberty  to 
the  employer  to  substitute  another 
solicitor  as  fully  as  though  the  so- 
licitor were  employed  under  an  ordi- 
nary retainer.  The  solicitor  brought 
the  suit  and  advanced  moneys  for  dis- 
bursements. The  employer  desired 
to  substitute  another  solicitor :  Eetd^ 
that  this  should  be  done  on  payment 
of  such  advances,  reserving  to  the 
solicitor  a  lien  on  the  cause  of  action, 
to  the  extent  of  the  compensation  he 
might  ultimately  be  entitled  to. 
WWkimon  v.  Tilden,  192 

STATUTE. 
See  DxniMB,  1. 


1789, 
1789, 

1789, 

1792, 
1793, 
1800, 
1827, 
1828, 
1880, 
1836, 
1889, 
1840, 
1842, 
1842, 

1842, 

1846. 
1846, 
1861, 

1861, 
1867, 
1868, 
1860, 
1861, 
1861, 
1861, 
1868, 
1864, 
1864, 

1868, 
1870, 
1870, 
1870, 
1872, 
1872, 
1872, 
1876, 
1876, 

1876, 

1876, 

1876, 
1876. 
1876, 

1879, 
1882, 
1882, 
1882, 


STATUTES  CITED. 

Unitbd  States. 

September  24th,  Process,        160 
September  24th,  Rules  of 


Court, 
September  29th,  Prooees, 


149 
160, 
161 
149 
149 
667 
866 
161 
812 
173,  867 
867 
613 
162 


May  8th,  Process, 

March  2d,  Rules  of  Court, 

April  17th,  Patent, 

March  2d,  Post  Office, 

May  19th,  Process, 

May  28th,  Duties, 

July  4tb.  Patent, 

March  3d,  Patent, 

July  17th,  Duties, 

August  1st,  Process, 

August  23d,  Rules  of  Court, 

162 
August  80th,  Duties,  2H  811, 
318 
February  26th,  Protest,  661 

March  3d.  Post  Office,  866 

March  8d,  Liability  of  Ship- 

owners,  46, 61 

March  8d.  Post  Office,  366 

March  8d,  Protest,  661 

March  4th,  Denmark,  213 

June  22d,  Extradition,  300 

March  2d,  Duties,  613 

March  2d,  Patent,  367 

March  2d,  Post  Office,  866 

March  3d,  Duties,  429 

June  3d,  National  Bank,  208 
Jhly  2d,  Northern  Pacific  R. 

R.  Co.,  686 

February  26th,  Evidence,  471 
July  8th,  Patent,  191,  460,  461 
July  14th.  Duties,  211,  212 

December  22d,  Duties,  211,  212 
March  8d,  Post  Office,  866 

June  1st,  Practice,  166 

June  8th.  Poet  Office,  866 

March  8d  Duties,  211,  212 

March  3d,  Jurisdiction,  164,  166, 
244,  260,  466 
March  3d,  Removal  of  Suit,  322, 
393,  644 
March  3d,  Suit  by  Assignee,  116, 
117 
June  19th,  Extradition,  801 

July  26th,  Bankruptcy,  136 

August  16th,  Hawaiian  Islands, 

211  212 
March  1st,  Distilled  Spirits,'  289 
August  2d,  Passengers,  460,  468 
August  3d,  Extradition,  800 

August  8d,  Immigration,  460, 461 
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Joint  Rbsolutioks  op  Conobbbs. 

1869,  March  let,  Northern  Pacific 

R.  R.  Co.,  684,  686 

1870,  May  Slat,  Northern  Pacific 

R.  R.  Co.,  684,  686 

Rbtissd  Statutss  or  thb  Unitbd 

Statu. 

)  686,  Judgment,  429 

>  723,  Suit  in  Equity,  146, 161 

787,  Parties,  186 

{  739,  Service  of  Process,        109,  111 

)  824,  Costs,  486 

i  860,  Evidence,  471,  478 

\  868,  Evidence,  662 

}  918,  Process,  168,  166 

I  914,  Practice,  166,  196,  242 

i  916,  Practice,  166 

I  916,  Practice,  166 

I  917,  Process,  168,  166 

;  918,  Rules  of  Court,  164,  166 

988,  Costo,  436 

J  990,  Execution,  430 

§  991,  Execution,  430 

1  2606,  Duties,  611,  612 

2864,  Duties,  429 

I  2931,  Duties,  870 

j  8011,  Duties,  870,  876 

^  8012,  Duties,  869,  876 

§  3229,  Internal  Revenue,  221 

§  8262,  Distiller's  Bond,  196 

§  3296,  Distilled  Spirits,  290 

§  8312,  Distilled  Spirits,  291 

g  8324,  Internal  Revenue,        287,  288 

I  3982,  Post  Office,  864,  866 

I  8990,  Post  Office,  864 

§  4026,  Post  Office,  864 

§  4282,  Liability  of  Ship-owners,    46, 

60,  61 

§  4288,  Liability  of  Ship-owners,  46, 

46,  60,  61,  69,  60,  63,  66 

§  4284,  Liability  of  Ship-owners,  46, 

61,  60,  61 

§  4286,  Liability  of  Ship-owners,  46, 

^46,  61,  60,  61,  68  to  66 

\  4886,  Patent,  447 

I  4896,  Patent,  447 

4898,  Patent,  447 

4900,  Patent,  190 

4921,  Patent,  226 

j  6046,  Bankruptcy,  642 

§  6108,  Bankruptcy,  186 

^'6186,  National  Bank,  208 

6189,  National  Bank,  208 

I  6198,  National  Bank,  268 

i  6283,  Neutrality,  470 

6892,  Perjury,  169,  170 

I  6467,  Counterfeiting  Coin,  668 


N«w  York. 

1798,  Wharves  in  New  York  city,  198 
1818,  Wharves  in  New  York  City,  198 

1866,  March  18th,  Wharves  in  New 

York  City.  198 

1867,  April  17th,  Wharves  in  New 

York  City,  198 

1867,  chap.  416,  p.  889,  Notice  of 

Protest,  819 

1868,  April  19th,  Wharves  in  New 

York  City,  198 

1866,  April  6th,  Town  Bond,  120 

1869,  chap.  907,  Town  Bond,   861, 495, 

499 

1870,  April  6th,  Wharves  in  New 

York  aty,  199 

1871,  April  6th,  N.  Y.  <k  Oswego 
Idland  R.  R.  Co.,       119,  120 


1871,  April  18th,  Wharves  in  New 

York  City,  199 

1871,  chap.  926,  Town  Bond,  851,  492, 


499 

1872,  chap.  883,  Town  Bond,  600 

1878,  March  26th,  Town  Bond,  503 
1878,  May  22d,  Town  Bond,  508 

1878,  chap.  76,  Town  Bond,  499,  600 
1878,  chap.  817,  Town  Bond,  499,  500 
1880,  chap.  12,  Town  Bond,     499,  500 

1880.  chap.  146,  Town  Bond,  499,  500 

1881,  February  17th,  ch.  13,  p.  18, 

Town  Bond,  286 

1881,  June  15th,  ch.  531.  p.  709, 

Town  Bond,  288 

2  R.  S.,  862,  part  8,  ch.  6,  tit  2, 

§7,  Pleading,  2i2 

Code  of  Civil  Procedure,  §  66,  Lien 

of  Attorney,  194 

Code  of  avil  Procedure,  §  481, 

Pleading,  871 

Code  of  avil  Procedure,  §  518, 

Pleading,  242 

Code  of  Civil  Procedure,  §  619, 

Pleading,  875 

Code  of  CivU  Procedure,  §  631,  Bill 

of  Particulars,  118,  114 

Code  of  Ci^dl  Procedure,  §  588, 

Pleading,  875 

Code  of  Civil  Procedure,  §  589, 

Pleading,  404 

Code  of  Civil  Procedure,  §  540, 

Pleading,  404 

Code  of  avil  Procedure,  §  546, 

Pleading.  118,  114,876 

Code  of  avil  Procedure,  g§  549, 

550,  Execution,  429,  480 

Code  of  avil  Procedure,  §§  721  to 

724,  Pleading,  404 

Code  of  avil  Procedure,  §  80S,  In- 
spection, 408 
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Code  of  Civil  Procedure,  §  868, 

BookB  of  Corporation,  241 

Code  of  Civil  Procedure.  §  lllQ, 

Pleading,  248 

Code  of  CivU  Procedure,  §§  82Q8 

to  8278,  Security  for  Costs,  497, 
498 

Code  of  Procedure.  §  148,  Pleading,  242 

Code  of  Procedure,  §  144,  Pleading,  242 


Code  of  Procedure,  | 
Code  of  Procedure,  j 
Code  of  Procedure, 
Code  of  Procedure, ! 


147,  Pleading,  242 

148,  Pleading,  242 

149,  Pleading,  242 
168,  Pleading,  242 


148 


Vbbhont. 

1797,  March  7th,  Court  of  Chan- 
cery, 

General  Statutes,  221,  §  26,  Rail- 
road, 868,  860 

General  Statutes,  447,  §  6,  Docks,  859 

General  Statutes,  447,  5  6,  Docks,  859 

General  Statutes,  447,  §  7,  Docks,  869 

General  Statutes,  chap.  88,  §  87, 

Attachment  of  Real  Estate,  158 

General  Statutes,  chap;  38,  §  88, 

Attachment  of  Real  Estate.  169 

Revised  Laws,  §  1919,  Docks,  868,  869, 

868 

Revised  Laws,  §  1920,  Docks,  368, 869, 

868 

Revised  Laws,  8  2170,  Lands,  862 

Revised  Laws,  §  2171,  Lands,  362 

Revised  Laws,  8  8871,  Railroad,  868, 

860 

1880,  Revised  Laws,  title  11,  chap. 
49.  g  874,  Attachment  of 
Real  Estate,  158,  169 

1880,  Revised  Laws,  title  11,  chap. 
•  49,  §  876,  Attachment  of 
Real  Estate,  169 

1880,  Revised  Laws,  §  1247,  Eject- 
ment, 161 

1880,  Revised  Laws,  §  1261,  Ejects 

ment,  161 

Revised  Statutes,  §  629,  Jurisdic- 
tion, 862 


Gbeat  Britain. 

13  Eli2.,  ch.  6,  Fraudulent  Con- 
veyance, 


STEAMER. 

See  CoLUsioN,  1,  2. 
Common  CABRim,  1. 
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STOCK. 
See  Railboap,  1. 

STOCKHOLDER. 
See  Equity,  7,  8. 

SUBP(ENA. 
See  Peaotiob,  2. 

SUIT. 

See  AOBBBMENT. 


TARIFF. 
i8^«  Duties. 

TAX. 

.  It  not  appearing,  in  this  case,  that 
the  State  assessors,  within  the  prin- 
ciple laid  down  in  Supervisors  v.  Stan- 
lei/,  (106  U.  S,  818,)  habitually  and 
intentionally,  or  by  some  rule  pre- 
scribed by  themselves,  or  by  some 
one  whom  they  were  bound  to  obey, 
assessed  the  shares  of  a  national  bank 
higher,  in  proportion  to  their  actual 
value,  than  other  moneyed  capital 
generally,  it  was  held  that  there  was 
no  ground  warranting  a  recovery  of 
moDeys  exacted  as  taxes  under  an  as- 
sessment of  such  shares.  »  Stanley  t. 
Board  of  Supervisors,  249 

See  Immigbation. 


TOWN  BOND. 
See  Municipal  Bond,  2  to  12. 

TRADE-MARK. 

1.  In  this  case,  a  preliminary  injunction 
was  granted  to  restrain  the  defend- 
ant, a  vender  of  hosiery,  but  not  a 
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mannfacturer,  from  xuang  the  Dorner- 
als  "  880  "  to  designate  mottled  drab 
hose  not  made  by  the  plaintiff,  a  man- 
ufacturer, and  irom  using  on  labels 
the  word  "Seamless,"  printed  in 
script,  with  a  flourish  underneath,  in 
imitation  of  the  word  **8hawknit," 
with  a  flourish]underneath,  as  used  by 
the  plaintiff.  '  Shaw  Stocking  Co.  y. 
Maei,  1 

2.  The  case  of  Manufaduring  Co.  y. 
Trainer,  (11  OUo,  51.)  explained,    id. 

8.  A  person  who  has  adopted  an  arbi- 
trary combination  of  figures  to  desig* 
nate  his  wares  and  to  distinguish 
them  from  the  productions  of  others, 
is  entitled  to  protection  in  the  use  of 
those  figures.  id. 

4.  The  [plaintiffs,  haying  the  right  to 
use  the  name  "Dr.  J.  Hostetter's 
Stomach  Bitters,"  in  connection  with 
certain  labels,  bottles  and  other  de- 

•  yices  designating  the  preparation  as 
of  their  own  manufacture  and  indi- 
cating its  origin,  haye  no  right  to  an 
injunction  to  restrain  the  making  and 
selling  of  extracts  intended  to  be 
used  in  producing  an  imitation  of 
said  Bitters,  the  purchasers  com- 
pounding it  and  selling  it  to  retail 
dealers,  who  buy  the  bottles  of  the 
plaintiffii  haying  their  labels  on,  and 
put  the  imitation  into  the  bottles, 
and  put  them  on  the  market  as  of  the 
plaintiffs'  manufacture,  it  not  being 
alleged  that  the  defendants  had  done 
anything  more  than  to  sell  said  ex- 
tracts and  inform  their  customers 
how  they  could  be  compounded  into 
said  Bitters.    Bostelter  y.  Fries,  339 

6.  Where  the  exclusiye  right  to  make 
frames  for  sewing  machines,  in  the 
shape  of  the  Roman  capital  letter  G, 
has  rested  on  patents,  such  exclusiye 
right  cannot  be  maintained  after  the 
expiration  of  the  patents,  on  the 
ground  that  such  shape  is  a  trade- 
mark. Wilcox  d:  OibSa  Sewing  Ma- 
chine  Co,  v.  Frame,  431 


TREATY. 
SeeThrrm,  1. 

IlPOOKATIOir. 


TRIAL. 

1.  In  this  case,  the  complaint  set  forth 
that  the  plaintiff,  "  a  citizen  of  the 
State  of  Massachusetts,"  complains, 
dkc.    The  answer  denied,  generally, 
eyery  allegation   of   the  compUint, 
except  that  the  defendant  was  a  mu- 
nicipal corporation.    At  the  trial,  the 
plaintiff,  without    objection  on  his 
part,  gaye  testimony,  as  a  witness, 
bearing  on  the  question  of  his  being 
a  citizen  of  Massachusetts  when  the 
suit  was  brought,  that  question  was 
submitted  to  the  jury,  it  found  a 
special   yerdict  on  that  issue,  and 
thereupon  the  Court  directed  a  gen- 
eral yerdict  for  the  defendant,  with- 
out objection  or  exception  by  the 
plaintiff.    The  plaintiff  moyed  for  a 
new  trial:  Held,  that  he  had  waiyed 
his  right  to  daifn  that  no  issue  as  to 
his  citizenship   was  raised  by  the 
pleadingB.   Draper  v.Town  of  Spring- 
port,  i40 

See  Jurisdiction,  4. 

RsMoyAL  OF  Caobk,  9. 


TRUST. 
See  AsBiGNMiXT. 

u 

UNITED  STATES. 

See  Constitution  or  tbm  VvrrwD 
Statzs. 
Equttt,  6. 

USURY. 
See  National  Bask,  2. 

V 

VERDICT. 
See  PaoioasoKT  Non,  4. 

VERMONT. 
See  Constitution  or  VnNOirT, 
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VESSEL. 

See  CoLunoN,  1,  2. 
CoxMON  Cabbisb. 
Lien,  1. 
Ship-Ownib,  1  to  6. 


w 

WATER.RIGHT. 
SeeWRAar. 

WHARF. 

1.  In  this  case  the  city  of  New  York, 
under  authority  granted  to  it  by  the 
State,  had  conveyed  to  L.  certain 
land  on  the  North  river,  on  which  he 
was  required  and  covenanted  to 
build  a  wharf,  with  the  right  to  re- 
ceive wharfage.  The  wharf  was  built. 
Afterwards,  the  city,  claiming  the 
right  to  do  so  under  subsequent  Acts 
of  the  Legislature,  was  about  to  erect 
wharves  and  permanent  structures 
between  the  wharf  of  L.  and  the  chan- 
nel of  the  river,  so  as  to  cut  it  off 
from  the  navigable  water  of  the  riv- 
er, and  to  destroy  the  right  to  collect 
wharfage,  without  making  compen- 


sation :  ffdd,  that  the  city  and  its 
ojficers  would  be  restrained  from  so 
doing.     Crocker  v.  The  Mayor,     197 

2.  The  authorities  of  the  dty  of  New 
York  have  no  right,  by  virtue  of  any 
grants  from,  or  law  of,  the  State  of 
New  York,  to  fill  into  the  water  and 
build  a  new  water  front  before  a  land- 
ing place  on  lands  between  49th  and 
6 let  streets  on  the  East  river,  the 
title  to  which,  belonging  to  private 
owners,  is  traced  back  to  grants  made 
in  1676  and  1677  by  the  British 
Grown,  bounded  by  the  river  and  by 
the  water  side,  such  landing  place 
having  existed,  and  been  used,  for 
many  years.  Van  DoUen  v.  The 
Mayor,  464 

8.  Under  a  real  lease  of  the  lands,  the 
leasee  can  bring  suit  in  a  Circuit 
Court  of  the  Imited  States,  to  en- 
force his  rights  in  respect  of  such 
threatened  obstruction,  although  a 
controlling  reason  for  making  the 
lease  was,  that  the  lessee,  being  a  cit- 
izen of  another  State,  could  sue  in 
said  Court.  id. 


WITNESS. 
See  CBDcnrAL  Law,  4,  6. 

EVIDKNOE,  8. 
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